
Practical online continuing education.
View in Browser

January

19
1 pm - 2:15 pm ET

Learn More

Register Today

Presenter: Bob Connolly, Partner at GeyerGorey LLP

Credits: CCB Compliance Certifications (CCEP, CHC, CHRC), CLE in all states

(Credit Details)

Viewing Options: Live and/or recording for 6 months on your computer, tablet,

or smartphone

“Hot” Antitrust Documents: How to Ensure
Employees Don't Create Them

From: Michael Tobin, Clear Law Institute [mtobin@cllearn.com]
Sent: Monday, December 21, 2015 11:31 AM
To: Michelle Nochta
Subject: “Hot” Antitrust Documents: How to Ensure Employees Don't Create Them

Course Description
 

Antitrust violation fines and civil judgments can run in the billions, and a poorly

written document, email or statement can become a “hot document.” Even highly

ethical employees can inadvertently create a “hot” document or fail to properly

document procompetitive activity. In this practical webinar, you’ll receive step-by-

step guidance on antitrust compliance. You’ll learn how to avoid creating the

appearance of anticompetitive conduct while documenting the pro-competitive

reasons for activity in the market place. Among other things, you’ll learn about:

The Antitrust Division’s new policy on credit for compliance programs

Visit Clear Law Institute
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Learn More

Register Today

The Presenter

Learn More

Register Today

About The Presenter
 

Bob Connolly is a partner at GeyerGorey LLP. Before that, Mr. Connolly served in

the Antitrust Division of the U.S. Department of Justice for over 33 years. As Chief

of the Division’s Mid Atlantic field office, Mr. Connolly led some of the most

successful prosecutions in Antitrust Division history. Mr. Connolly regularly

presents on competition law compliance, and he was quoted extensively by Judge

Richard Posner of the U.S. Seventh Circuit Court of Appeals in an important

antitrust case. Mr. Connolly is a graduate of Rutgers Law School.

The basics of “Thou Shall Not” of antitrust, including:

Per se violations

Monopolization

Unlawful mergers

The fundamental elements of an antitrust compliance program, including:

The types of documents you want – and don’t want – in your file

Who should receive antitrust compliance training

How to conduct antitrust compliance training

How to assess antitrust risk in your organization

How to document the reasons behind price increases

How to document actions in the marketplace that are simply meant to

provide customers with more products, better service and lower prices

How to document the pro-competitive benefits of potential

mergers/acquisitions

Why certain words such as “scheme” or “discipline” may have a negative

antitrust connotation

Why antitrust compliance training is particularly important for foreign

companies or foreign subsidiaries of US companies

LKWD-PRR212_00002

LKWD-PRR212_00002



Data Breaches and Cyber Liability: What You Need
to Know About The Current Landscape
January 4 at 1 pm ET

Learn More

Handling Client and Other People’s Money: Trust
Accounts and More
January 5 at 1 pm ET

Learn More

Effective Summary Judgment Motions
January 6 at 1 pm ET

Learn More

Our Mailing Address:
Clear Law Institute | 933 N. Kenmore St, Ste 320 | Arlington | VA | 22201

Remove me from future emails.

Manage email preferences.

All-Access Membership

 
● View hundreds of live and On-Demand courses for one flat fee
● Earn continuing education credit for no additional fee
● Access courses on your computer, tablet, or smartphone

Learn More

Upcoming Webinars
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TODAY'S TOP STORIES

• 10 Business-Oriented Rules for Being an Excellent Lawyer

• US Companies Need to Prepare for EU Data Privacy Changes

• Deborah Collum to Power Up NEC Energy Law Department

• Drafting Around Upcoming Supreme Court Patent Decision

• GCs and Risk: How You Define Your Role Is Key

• Sorry Troll, You're Too Late

• Presented By:US Chambers 
Law Commission Review of Ontario's Class Action
Experience Offers Hope

 

MORE STORIES FROM ALM

• DOJ Antitrust Enforcers Pursue First Online Price-Fixing

Charge

• Sony Refused Sanctions in PlayStation Patent Fight

• Arbitrator's Ties to Law Firm Prompt Judge to Vacate Awards

• PDF of Today's Print Edition

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

10 Business-Oriented Rules for Being an

Excellent Lawyer
Following these rules will not automatically make

you an excellent lawyer. Not following these

rules, however, probably... READ MORE »

US Companies Need to Prepare for EU Data

Privacy Changes
The European Commission has updated its

proposed rules to address data privacy, which

are likely to have big implications... READ MORE »

 

From: Corporate Counsel Afternoon Update [corporatecounsel@alm.com]
Sent: Tuesday, April 07, 2015 2:00 PM
To: Police Dept
Subject: 10 Business-Oriented Rules for Being an Excellent Lawyer
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Deborah Collum to Power Up NEC Energy Law

Department
NEC Energy Solutions has appointed Deborah as

its new general counsel. READ MORE »

Drafting Around Upcoming Supreme Court

Patent Decision
The U.S. Supreme Court is determining whether

it should overrule Brulotte v. Thys. While this

case has received attention... READ MORE »

GCs and Risk: How You Define Your Role Is

Key
One of the biggest risks for a general counsel is

a wrong definition of her own role and a belief

that she is just a... READ MORE »

Sorry Troll, You're Too Late
The ancient doctrine of laches could save a

patent defendant. READ MORE »

 

DOJ Antitrust Enforcers Pursue First Online

Price-Fixing Charge

Assistant Attorney General Bill Baer said algorithms that fix online

prices are as pernicious as back-room deals. READ MORE »

Sony Refused Sanctions in PlayStation Patent

Fight

U.S. Magistrate Judge Paul Grewal concluded Sony's NPE

adversary had not taken unreasonable positions. READ MORE »

Arbitrator's Ties to Law Firm Prompt Judge to

Vacate Awards

Manhattan Civil Court Judge Michael Katz said there was

"considerable evidence" that an arbitrator who issued awards...

READ MORE »

PDF of Today's Print Edition

READ MORE »
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WHO'S HIRING

 

Position title Employer Name Location

Temporary Employee Benefits Attorney
- NYC

JURISolutions New York, New York, United States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions New Brunswick, New Jersey, United
States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Philadelphia, Pennsylvania, United
States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Boston, Massachusetts, United States

International Corporate Associate for
Houston Law Firm

Warren Recruiting Houston, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Real Estate Paralegal for San Antonio Warren Recruiting San Antonio, Texas, United States

Experienced Transactional Attorney
(DAS)

InSite Wireless Group, LLC Alexandria, Virginia, United States

Temporary Pharmaceutical Contracts
Attorney

JURISolutions New York, New York, United States

Temporary Contracts
Administration/Paralegal – 0-2 Years
Exp

JURISolutions Berwyn, Pennsylvania, United States

Law Firm seeks CPA for Controller Warren Recruiting Houston, Texas, United States

Temp-to-Perm Life Sciences
Transactional Attorney - San Diego

JURISolutions San Diego, California, United States

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Government Contracts Counsel -
Temporary (Compliance/Ethics) -
Greater D.C. Area

JURISolutions Washington D.C., District of
Columbia, United States

Division Counsel - JURISolutions Chicago, Illinois, United States
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Pharmaceuticals/Healthcare
Compliance

 

POWERED BY lawjobs.com   

Email Management Area

Please do not reply to the address you received this email from. Manage your email communications below.

Why you received this email message:

You are subscribed to the Corporate Counsel Afternoon Update as police@lakewoodoh.net. You may be subscribed to multiple publications

as part of your relationship with us.

To stop receiving the Corporate Counsel Afternoon Update (unsubscribe) or to update your email marketing preferences, please click here.

On this page, please update your subscription choices to this publication, and any others you may receive. You may also change your opt-

in of email marketing promotions from ALM. It may take up to 10 days for your changes to take effect.

How to contact us should you have questions:

Corporate Counsel®

120 Broadway, 5th Floor,

New York, NY 10271-1101
Customer Service Phone: 1-877-256-2472

About ALM | Customer Support | Privacy Policy | Terms & Conditions

   © 2014 ALM Media Properties, LLC. 

All rights reserved.
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Thursday, September 4, 2014 

TO: Prospective Proposers 

RE: Transit Waiting Environment Program 
Small Purchase 61-2014 

The Greater Cleveland Regional Transit Authority (GCRTA) is seeking qualified persons, 
municipalities, firms or agencies to implement one or more Transit Waiting Environment 
(“TWE”) enhancement projects at locations along the GCRTA bus network, as described in 
Attachment 1, Scope of Services. Proposals will be evaluated upon the criteria shown in 
Attachment 2, Criteria for Proposal Evaluation.  A “sample contract” has also been included for 
your review.  Please review the contract.  If your organization takes exception to any of the 
terms and conditions, please make this known within your original proposal.  Prior to 
awarding the contract, the selected proposer(s) shall provide certificates of insurance as 
requested in the “sample contract.”  And finally, please complete our Required 
Submittals (Attachment A, C, D, F, G and J). 

One (1) original, four (4) hard copies, and (1) one CD/electronic copy for a total of six (6) sets of 
the proposal documents shall be submitted. Sealed Proposals for this procurement will be 
received until 11:00 AM, Official Time, Thursday, October 2, 2014 at the location 
noted below. 

The Greater Cleveland Regional Transit Authority 
Procurement Department – 5th Floor 
1240 West Sixth Street 
Cleveland, Ohio 44113-1331 
Attn:  Ashley Ensign, Assistant Contract Administrator 
RE:  Transit Waiting Environment Program 

Proposals received after the designated time or at any other than the designated location will 
not be accepted. Emailed responses will be accepted at aensign@gcrta.org, followed by hard 
copies within 24 hours.  All communications regarding this procurement shall be directed to 
Ashley Ensign, Assistant Contract Administrator, at (216) 566-5223 or at aensign@gcrta.org.   

A pre-proposal meeting has been scheduled for Monday, September 15, 2014 at 10:00 AM. The 
location of the meeting is GCRTA Main Office Building located at 1240 West Sixth Street, 
Cleveland, Ohio 44113. 

All questions shall be submitted in writing via email. The deadline for questions/clarifications is 
close of business on Tuesday, September 16, 2014.  Any questions submitted after the deadline 
will not be answered. 

We look forward to receiving your proposal. 

Sincerely, 

Ashley Ensign 
Assistant Contract Administrator 

/AME 
Attachments 
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Attachment #1 
 

INTRODUCTION & SCOPE OF SERVICES 
RFP 61-2014 for Transit Waiting Environment Program 

 
 
I. BACKGROUND - GREATER CLEVELAND REGIONAL TRANSIT AUTHORITY 

Formed in 1975, the Greater Cleveland Regional Transit Authority has a long history of providing 
credible public transportation services and operations.  Our mission to enhance the quality of life in 
Greater Cleveland by providing outstanding, cost-effective public transportation services is exemplified 
by a long record of meeting federal budget and compliance requirements. It is the largest transit authority 
operations in the state of Ohio with over 2200 personnel.   

 
II. SCOPE OF WORK 

The Greater Cleveland Regional Transit Authority (“GCRTA”) is issuing the following Request for 
Proposals (“RFP”) to seek qualified persons, municipalities, firms or agencies to implement one or more 
Transit Waiting Environment (“TWE”) enhancement projects at locations along the GCRTA bus network.  
The requirements and application are included as follows for review and submission.  The proposed 
project(s) should not only improve the travel experience at bus stops but also increase the awareness of 
GCRTA services in the community we serve. 

 
GCRTA’s Citizen Advisory Board developed the concept for the TWE initiative that was incorporated into 
a program to improve the pedestrian environment at and around GCRTA bus stops.  The goal of the 
program is to provide enhanced passenger amenities and information to encourage bus ridership. 

 
National research has found that the quality of a transit customer’s experience while waiting for a bus is 
a crucial determinant of both passenger satisfaction and general community attitudes toward transit. This 
RFP gives opportunities for community organizations, development corporations, artists, designers and 
other entities to assist the GCRTA with improving its bus stop environments by developing projects that 
will give access to bus stop locations; improve comfort while waiting for a bus; make transfers easier with 
informational signage, real time displays, schedules, and maps; and enhance passenger amenities 
through the design and construction of shelter structures, seating, lighting, bicycle parking, and others as 
applicable (For more information, see the GCRTA TWE Ideabook for making better Bus Stops created 
by the KSU Urban Design Center,which can be downloaded at 
http://riderta.com/sites/default/files/twe/TWEIdeabook.pdf.  

 
Proposals submitted in response to this RFP will be judged to determine the most outstanding projects 
that meet the overall objectives of the program while providing the best value for the GCRTA.  Proposals 
must comply with the specifications and instructions contained herein.  Failure to adhere to instructions 
will be cause for rejection of a proposal.   

 
Proposing individuals and firms must understand and agree that submission of a proposal will constitute 
acknowledgement, acceptance of, and the willingness to comply with all the terms, conditions and 
criteria contained in this RFP except as otherwise specified. Any and all parts of the submitted proposal 
may become part of a subsequent contract between the selected entity and the GCRTA. 
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III. PROJECT DESCRIPTION 
 

Pursuant to the Federal Transit Administration’s 49 U.S.C 5307 (c)(1)(k)(i), GCRTA must expend 1% of 
the federal funds it receives each year on “associated transit improvements”, previously referred to as 
“transit enhancements”.  Pursuant to 49 U.S. C 5302 (1), the term “associated transit improvement” is 
defined as, “with respect to any project or an area to be served by a project that are designed to 
enhance public transportation service or use and that are physically or functionally related to transit 
facilities.”  Eligible “associated transit improvement” projects are:   

• historic preservation, rehabilitation, and operation of historic public transportation buildings, 
structures, and facilities (including historic bus and railroad facilities) intended for use in public 
transportation service;  

• bus shelters;  

• landscaping and streetscaping, including benches, trash receptacles, and street lights; 

• pedestrian access and walkways; 

• bicycle access, including bicycle storage facilities and installing equipment for transporting 
bicycles on public transportation vehicles; 

• signage; or 

• enhanced access for persons with disabilities to public transportation.   
 

The entire scope of any project requesting GCRTA’s TWE program funds must meet this definition.  
 
In accordance with GCRTA’s environmental policies and Sustainability Program, the development and 
implementation of all TWE projects are subject to sustainable practices, products, and materials. The 
GCRTA is committed to the procurement of products and services that minimize negative environmental 
impacts and emphasize long-term values.  It has established sustainable initiatives and goals to make 
environmental concerns an integral part of its planning and decision-making processes as it implements 
effective sustainable projects.  Goals established for all sustainable projects include the desire to design, 
construct, renovate, commission and maintain all facilities and amenities in accordance with sustainable 
building and or associated amenities standards while achieving the highest feasible level of 
performance.  

 

 
A. ENVIRONMENTAL POLICY STATEMENT 
 

The following environmental policy statement was adopted by the Board of Trustees in October 2013 to 
exemplify the GCRTA’s commitment to become environmentally responsible at every business level and 
to the community it serves: 
 
GCRTA is committed to protecting the environment as it provides public transit services to Northeast 
Ohio. We will utilize sound business practices that measure and improve our environmental performance 
through a formal Environmental and Sustainability Management System (“ESMS”). The ESMS will be 
integrated throughout the Authority to create a healthier and more livable environment for the staff, 
customers and the community we serve. GCRTA will make the following environmental commitments: 

 

• Communicate and advance the use of environmental practices and strategic frameworks 

throughout GCRTA. 
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• Comply with all applicable local, state, and federal environmental laws, regulations, standards 

and monitoring requirements. 

• Make environmental concerns an integral part of planning and decision-making processes and 

implement effective environmental programs. 

• Prevent pollution and conserve resources by reducing waste, creating better disposal options, 

recycling and procuring new and better products and technologies. 

• Establish an ESMS that will be documented, implemented, and maintained. 

• Commit to continuous improvement by reviewing GCRTA’s ESMS performance at appropriate 

intervals to ensure that established objectives, targets, and programs are met. 

• Engage and empower the workforce and community through effectively communicating GCRTA’s 

Environmental Policy Statement and Commitment. 
 

This policy applies to all employees, departments and functions throughout the Authority.  Full 
participation by all staff is required in order to meet the commitments set forth in this policy.  This policy 
will be communicated to all persons, including contractors and vendors, working for or on behalf of 
GCRTA. 

 
 

B. TRANSIT WAITING ENVIRONMENT – REQUEST FOR PROPOSALS 
 

The proposed project must support public transit and encourage bus ridership.  The project should 
demonstrate an existing medium-to-high level of transit usage.  Preference shall be made for projects 
that have the greatest impacts on ridership.  All proposed TWE project locations must be at existing bus 
stops that have at least 50 boardings per day, with more weight given to locations that have over 100 
boardings per day.  If the proposed TWE location meets this boarding requirement but does not have an 
existing shelter, GCRTA will install a standard bus shelter (at its own cost) if it physically fits on the site 
while meeting all current ADA requirements.  Any Project Sponsor who is considering a TWE location at 
an existing stop without an existing shelter is encouraged to consult with GCRTA before submitting their 
application.   
 
GCRTA is currently conducting a consolidation analysis and safety review of all the bus stops in our 
network.  After the proposals are submitted, all proposed TWE locations will receive a preliminary review 
by GCRTA to ensure that the proposed project is at a stop that we intend to retain.  If the proposed stop 
is determined to be eligible for removal, GCRTA will notify the applicant and the applicant will have 14 
days to revise their application.  GCRTA will provide a list of alternate locations at nearby stops that will 
be retained and meet the TWE boarding requirements. 
 
Sponsors are required to ensure continued maintenance, repair and replacement of the TWE site by 
sources other than the GCRTA for 10 years after project completion.  GCRTA will only retain 
maintenance responsibilities for our bus stop signage and our standard bus shelters, including glazing.  
Maintenance, repair and replacement of all other amenities and non-standard shelters is the 
responsibility of the Sponsor, therefore active community participation in the TWE site is highly 
encouraged. 
  
Projects must meet all American with Disabilities Act (“ADA”) guidelines for bus stops as required by the 
ADA and Architectural Barriers Act Accessibility Guidelines.  Refer to the Access Board website at: 
http://www.access-board.gov/attachments/article/1474/ADAstandards.pdf.  In particular, a compliant 
paved surface from the sidewalk to the bus stop must be provided and the stop must be configured for 
handicap access and use.  Any reconstruction to existing curb ramps shall be ADA compliant, including 
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detectable warnings, and shall meet all local municipal codes.  Furthermore all sidewalks and 
components within the right-of-way shall meet the most current version of the Access Board's Guidelines 
for Accessible Public Rights-of-Way, unless specific variance is granted by the GCRTA.  
(http://www.access-board.gov/prowac/)  Sponsors are encouraged to coordinate with the GCRTA early 
in the design process to ensure compliance with ADA regulations for bus stops and right-of-way facilities.     
 
The Sponsor is responsible for the development of the construction documents and coordination of the 
construction.  GCRTA must review and approve the construction documents before construction begins. 
 
The Sponsor is also responsible for all coordination and permitting with regulatory and municipal 
agencies.  This includes, but is not limited to, any sign review, architectural review boards, or other 
applicable agencies.  The Sponsor is also required to demonstrate the project has community support.  
GCRTA shall not support any project that causes community contention or disharmony.  Evidence of 
controversy shall be cause for the GCRTA to revoke funding. 
 
 
The GCRTA commits to meeting the funding for all selected projects if all deadlines are maintained.  
Inability to meet the project requirements, including schedule, shall be justification for potential 
termination of the funding commitment.  Applicants are encouraged to have all necessary resources for 
design and construction engaged prior to applying. The process is open to all public, private, and other 
Sponsors who meet the criteria herein described. 

 
Details from ADA-ABA manual, Section 810 – Transportation Facilities 

 
 

 Note:  Figures are provided for informational purposes only.  Sponsors must coordinate 
all designs with applicable regulations and approval agencies. 

 
 
C.  PROJECT FUNDING 
 

The GCRTA envisions TWE as a supportive program to larger community developments and projects.  
While it is feasible for the entire project to be GCRTA funded, Sponsors that provide other matching 
funds will be viewed more favorably.  The maximum award per project is $20,000.  The minimum amount 
per project is $5,000 to limit GCRTA administrative costs.  Awarded TWE funds can be used for both 
design and construction costs. 
 
Grant Awards  
Grants awarded will be allocated as reimbursable funds, meaning that the funds will be distributed after a 
successful completion of the project. Project Sponsors will be required to complete a grant agreement 
(See Sample Transit Waiting Environment Grant Agreement, Exhibit 2), which includes insurance 
requirements and the applicable Federal Transit Administration (“FTA”) requirements.  A Certificate of 
Insurance must be attached to the contractual agreement.   
 
This solicitation follows the guidelines of the FTA’s enhancement program.  Project Sponsors shall 
comply with federal requirements.   
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The GCRTA reserves the right to cancel future opportunities for funding at any time based on the annual 
review of the capital budget.  Currently, this round of funding has a budget of $40,000. 
 
Proposals are due by: 11:00 AM, Official Time, on Thursday, October 2, 2014   
 
Proposals shall be submitted to: 

 
GCRTA 
Department of Procurement 
Attn:  Ashley Ensign, Assistant Contract Administrator 
1240 West 6th Street 
Cleveland, Ohio 44113-1331 

 
Questions may be directed to: Ashley Ensign at aensign@gcrta.org or 216-566-5223. 

 
 
 

D . PROPOSAL SUBMITTAL REQUIREMENTS 
 

1. Please provide one (1) original, four (4) hard copies, and (1) CD/electronic copy of the project proposal.  
The  proposal shall not exceed a total of 12 pages and shall include the following: 
 

a. Completed TWE Application form. 
 

b. Detailed description of the improvements.  Projects must include some of the elements described 
in GCRTA’s TWE Ideabook (http://riderta.com/sites/default/files/twe/TWEIdeabook.pdf). 

 
c. Map and Photo of the Location of the improvement.   

 
i. Projects must be on GCRTA bus lines at an existing bus stop.  

 
d. Proposed Site Plan 

 
i. All renderings must be in an 8.5 x 11 or 11 x 17 format. 
ii. All site plans are subject to GCRTA review for safety and ADA compliance. 

 
e. Description of the benefits to GCRTA transit riders. 

 
f. Description of GCRTA routes to be served. 

 
g. Description of maintenance program with specific responsibilities, including continued 

maintenance, repair and replacement of the TWE site for 10 years after project completion.  
GCRTA shall only maintain GCRTA standard shelters and GCRTA signage, as applicable. 
 

h. Line Item Budget.   
 

i. Funding plan.  Projects that include some cost sharing will receive additional points. 
 

i. Maximum amount of funding from GCRTA will be $20,000 
ii. Minimum amount of funding from GCRTA will be $5,000 
iii. Funding will be on a reimbursement basis 

 
j. Project schedule with milestones and completion dates.  Proposals must be able to be complete 

and request final reimbursement within one year of grant award (Expected in November 2014). 
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2. In an effort to promote greater use of recycled and environmentally preferable products and minimize 
waste, all proposals submitted should comply with the following guidelines: 
 

a. All Proposals and copies should be duplex-printed (double-sided) and should be printed on 
recycled paper with a minimum post-consumer content of 30%. Unless absolutely necessary, all 
proposals and copies should eliminate the use of non-recyclable or non-reusable materials such 
as plastic report covers, plastic dividers, vinyl sleeves, and GBC binding.  Paper clips and staples 
are acceptable.   
 

b. Unnecessary samples, attachments or documents not specifically asked for should not be 
submitted. 

 
3. Project Sponsor must be a group, agency, or firm with the resources to execute the proposed project. 
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List of Passenger Amenities (i.e. benches, trash 

receptacle, recycling bin, bike racks, etc):

Print Form

Greater Cleveland Regional Transit Authority 

 Transit Waiting Environment Program 
Bus Shelter Enhancement Project  

Application for 2015 Funds

Name of Organization:

Contact Representative: Title of Contact:

Address: City: State:

Zip Code:Contact Phone Number:

   Purchase and Installation of Non-Standard Bus Shelter

   Enhancement to Existing GCRTA Bus Shelter

Check all of the following components that are included in this TWE project proposal:

Date:

   Pedestian Level Lighting

Total Cost of Project:     $ 

Is this project part of any current community or neighborhood plan or design (ie TLCI, 

LEED ND, city development project)? 
  

   If yes, briefly explain:

Total Request for RTA Funding:   $ 

  Sustainable Materials/Components

  Improved Access to Bus Stop Location

  Informational Signage (real-time, schedules, maps, wayfinding)

  Other Passenger Amenities (indicate types below)

Note:     All Bus Shelter Enhancement Projects must meet the Environmental and Safety Design Standards, which are enclosed in 

the Request for Proposal (RFP).  Please review all project requirements prior to submitting application. 

Which bus routes serve this location?

Start of Construction: 

Grant Award:                                                              November 2014

Submission of Final Design for Approval:

List of Hardscape/Landscape Types (i.e. concrete, 

pavers, brick, plant species, etc):

       Local Match Funding Source:

Please provide milestone dates for the following:

# of daily passengers at bus stop location?

List Partners (if any):

Authorized Representative Approval:

Yes No

   Hardscape/Landscape Improvements (indicate types below)

Is there currently a bus shelter at this location?

Project Location - Primary Street:   Cross Street:

Shelter ID or quadrant of intersection:

If providing a local match, will it be in place at the time of project commencement ?

Completion of Construction: 

Project Close-out: 
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Attachment #2 

CRITERIA FOR PROPOSAL EVALUATION 
RFP 61-2014 for Transit Waiting Environment Program

The criteria with which the Authority will evaluate the submitted proposals is set forth: 

A. TWE Location 50 points 

B. TWE Design 30 points 

C. Cost Effectiveness 20 points 

D DBE Participation None required 

TOTAL POINTS 100 points 

Discussion 

If a proposal does not meet all four of the following requirements, it will be considered 
ineligible for TWE funding.   

1. The project must be located at an existing RTA bus stop with at least 50
boardings per day.

2. The project sponsor will be responsible for the design and construction of the
TWE and must be able to complete the design and construction within 12 months
of grant award, which is expected in November 2014.  Project is considered
complete after the site has been inspected and approved by GCRTA and the
final reimbursement request has been submitted.

3. The proposed project must meet all Transit Waiting Environment requirements
established by the Federal Transit Administration including ADA, safety, bus
shelter comfort for inclement weather, amenities and others as listed in the RFP.

4. Sponsors are required to enter into an agreement with GCRTA for the continued
maintenance, repair and replacement of the TWE site by sources other than the
GCRTA for 10 years after project completion.  GCRTA will only retain
maintenance responsibilities for our bus stop signage and our standard Brasco
bus shelters, including glazing.  Maintenance, repair and replacement of all other
amenities and non-standard shelters is the responsibility of the sponsor.

Proposals that meet all of the above requirements will be evaluated based on the 
following three criteria. 

Evaluation Criterion #1: TWE Location (up to 50 points) 
This criterion measures how well the proposed TWE serves RTA customers and 
supports the plans and goals of the surrounding community.   This criterion is comprised 
of three sub-criteria: 

• Ridership (Up to 20 points) – Proposed TWE bus stop locations must have at
least 50 boardings per day.  The application will receive more points if the stop
exceeds this ridership requirement.
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o 20 points for locations that have 100+ boardings/day
o 10 points for locations that have 50-99 boardings/day
o Locations with less than 50 boardings/day are ineligible for TWE funding

• GCRTA Priority Corridor (15 points) – Points for this criterion will be awarded if
the proposed TWE location is on (or at the intersection with) a GCRTA Priority
Corridor identified in the 2010-2020 Strategic Plan.

• Local Plans (15 points) – This criterion measures how well the proposed TWE
supports approved development plans for the local community (TLCI plans,
Master Plans, LEED ND, etc).

Evaluation Criterion #2: TWE Design Elements (up to 30 points) 
Proposals shall include details of the proposed TWE project design, including materials 
and conceptual drawings.  Maximum points will be given if the proposed project includes 
elements from GCRTA’s TWE Guidebook, supports existing community assets (large 
population bases, recreation centers, schools, churches, senior centers, etc), beautifies 
the transit stop, celebrates the uniqueness of the community through design, and uses 
sustainable materials and practices.  

Evaluation Criterion #3: Cost Effectiveness (up to 20 points) 
The total funding available for this year’s TWE program is less than has been available 
in past years.  In order to use these limited funds to provide the most benefit to GCRTA’s 
customers, this criterion evaluates the value of each proposed TWE compared to the 
amount of funds being requested.  Therefore, projects with a local match would likely 
provide more value for GCRTA’s money and would therefore receive a high score for 
this criterion. Matching funds can be toward the bus shelter enhancement, sustainable 
landscaping, lighting, signage and any other amenities that will complement the 
proposed TWE and will promote public transit and ridership. 
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Transit Waiting Environment Grant Agreement 

This Agreement is made this      day of       , 2014, by and between the Greater 
Cleveland Regional Transit Authority (hereinafter “GCRTA”), located at 1240 West 6th Street, 
Cleveland, Ohio 44113 and      (hereinafter “Grantee”) located at   

. 

WHEREAS, the GCRTA, a political subdivision of the State of Ohio, is a designated 
recipient of federal funds from grants issued by the federal government and, in particular, the 
Federal Transit Administration (hereafter “FTA”); and 

WHEREAS, GCRTA has designated certain funds for enhancement of its bus stations 
with such enhancements (hereinafter “the Project”) to be undertaken by  grantees, as further 
described in Appendix A, attached hereto and incorporated herein by reference; and 

WHEREAS, as a recipient of FTA funds, the GCRTA is bound by federal law, regulations 
and the terms of a Master Grant Agreement with the Federal Transit Administration; and 

WHEREAS, federal law, regulations and the Master Grant Agreement require the 
GCRTA to include appropriate clauses in each grantee’s agreement stating a grantee’s 
responsibilities under federal law and to assure the compliance of each grantee with federal 
laws, regulations, and executive orders; and 

WHEREAS, this agreement and the construction of the Transit Waiting Environment will 
be completed within one year (1) of the executed signature date. 

NOW, THEREFORE, in consideration of their mutual promises, the GCRTA and Grantee 
agree as follows: 

1. Federal Law & Regulations. Grantee acknowledges that it is a recipient of public funds
and, as such, agrees that in connection with the Project, it shall be subject to all federal laws, 
rules, regulations and executive orders governing federal grantees as they may be amended 
from time to time during the course of this contract, including the FTA Master Grant Agreement 
(MA20), a copy of which is attached hereto as Exhibit 1.  Grantee shall be responsible for local 
match requirements, if applicable.  All FTA-mandated terms shall be deemed to control this 
agreement in the event of a conflict with other provisions contained herein.  Grantee shall not 
perform any act, fail to perform any act, or refuse to comply with any GCRTA request related to 
the subject matter of this agreement that would cause GCRTA to be in violation of FTA terms 
and conditions, federal law or federal regulations.  For purposes of the Project, Grantee agrees 
to be bound by and to require all of its subcontractors or subrecipients at any level to be in 
compliance with all mandatory federal requirements imposed upon recipients of federal funds as 
they may be amended including, but not limited to: 

(a) Prompt payment of subcontractors -  (49 CFR Part 26) 

(b) Restrictions on lobbying - (49 CFR Part 20) 

(c) Civil Rights - (49 USC 5332; 42 USC 2000d et seq.; 49 CFR Parts 21, 25, 26, 27, 
37, 38, and 609; Title VII of the Civil Rights Act of 1964, as amended; 42 USC 
2000e; 41 CFR Part 60 et seq; Executive Order 11246; 20 USC 1681 et seq.; 42 
USC 6101 et seq.; 49 USC 5301(d); 29 USC 794; 42 USC 12101 et seq.; 42 
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USC 4151 et seq.; 36 CFR Part 1192; 28 CFR Parts 35 and 36; 41 CFR Subpart 
101-19; 29 CFR Part 1630; 47 CFR Part 64, Subpart F; 36 CFR Part 1194; 21 
USC 1174 et seq; 42 USC 4581 et seq., 42 USC 290dd-3 and 290ee-3) 

(d) Access to records (49 USC 5325(a)) 

(e) Patent Rights - (35 USC 200 et seq.; and 37 CFR Part 401) 

(f) Employee Protections - (40 USC 3141 et seq.; 49 USC 5333(a); 40 USC 3701 et 
seq.; 29 CFR Part 5; 40 USC 3704; 29 CFR Part 1926; 18 USC 874; 29 CFR 
Part 3; and 29 USC 201) 

(g) Environmental requirements - (42 USC 4321-4335 and 6321 et seq; Executive 
Order 11514; 49 USC 5324; 40 CFR Part 1500-1508; 23 CFR Part 771; and 49 
CFR Part 662; 16 USC 470f; Executive Order 11593; 16 USC 470; and 16 USC 
469a-469c) 

(h) Buy America – (49 USC 5323 and 49 CFR Part 661) 

(i) Fly America and Cargo Preference – (49 USC 40118 and 46 CFR Part 381) 

2. No Obligation by the Federal Government. Grantee and GCRTA agree that,
notwithstanding any concurrence by the federal government in, or approval of the solicitation or 
award of this contract, absent the express written consent of the federal government, the federal 
government is not a party to this Agreement and shall not be subject to any obligations or 
liabilities to the GCRTA, Grantee, or any other party pertaining to any matter resulting from the 
underlying agreement. Grantee further agrees to include this clause, without modification, in any 
subcontract issued hereunder. 

3. Indemnification

A. With respect to work performed by Grantee, its contractors or agents, in 
furtherance of the Project, it shall indemnify, keep and save harmless the 
GCRTA and its respective officers, agents and employees against all suits or 
claims that may be based upon any death or injury to persons or property that 
may occur, or that may be alleged to have occurred in the course of the 
performance of the Project work by Grantee, its contractors or agents, or as a 
result of the performance of the Project work by Grantee, its contractors or 
agents, and whether or not the persons injured or whose property was damaged 
were third parties, employees of Grantee or employees of any authorized 
contractor; and Grantee shall at its own expense defend GCRTA in all litigation, 
pay all attorneys’ fees, damages of any type, and all costs and other expenses 
arising out of the litigation or claim or incurred in connection therewith; and shall, 
at its own expense, satisfy and cause to be discharged such judgments as may 
be obtained against the GCRTA, or any of its officers, agents or employees. The 
foregoing obligations of this duty to indemnify are separate from and not 
dependent upon the coverage or lack thereof provided by any policy of insurance 
required by this agreement. 

B. Grantee shall indemnify, keep and save harmless the GCRTA and its respective 
officers, agents and employees against any fines, penalties, all findings for 
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recovery ordered or issued by any state or federal entity, and damages of any 
type due to the failure of Grantee, or its contractors or agents to comply with any 
federal or state law, rule, regulation, and/or procedure in the course of the 
performance of the Project. This indemnification obligation shall include 
obligations incurred that result from any consent decree or settlement 
agreement. 

 
C. Notwithstanding the foregoing, Grantee shall have no obligation to indemnify the 

GCRTA or any of its officers, agents or employees for any liability, loss, damage 
or fines, penalties or findings for recovery to the extent arising from or based on 
any act, failure to act or non-compliance with any federal, state or local law, rule, 
regulation or procedure by the GCRTA or any of its officers, agents or 
employees.  Such limitation on Grantee’s indemnity obligation shall apply even if 
Grantee’s acts, failures to act or non-compliance with any federal, state or local 
law, rule, regulation or procedure contributed, in part, to the liability, loss, 
damage or fines, penalties or findings for recovery, though not to the extent of 
liability arising from or based on the acts or omissions of GCRTA or its officers 
agents or employees. 

 
4. Insurance 
 

Prior to commencement of any work and until completion of its work under the contract, 
Grantee and each subcontractor at all tiers shall maintain the following insurance 
coverage, at its cost, from insurers acceptable to the GCRTA and shall comply with all 
provisions of this article; and Grantee shall give evidence of its and all subcontractors 
coverage to GCRTA prior to commencing work at the project site. Grantee shall include 
language in its subcontracts and require its subcontractors to include language in their 
subcontracts to require the subcontractors at all tiers to establish the same requirements 
on all levels of subcontractors. The insurance coverage required is: 
  
A. Commercial General Liability Insurance in the amount of $1 million combined 

single limit each occurrence for bodily injury and/or property damage with a $1 
million per project annual aggregate. Said policy shall also include: 
  

• Premises I Operations coverage  
• Personal Injury coverage  
• Liability for independent contractors  
• Products I Completed Operations liability insurance: This insurance must be 

maintained  
for a period of not less than 5 years from the completion of the work.  

• Contractual liability coverage insuring the "hold harmless" provision set forth in 
Article 7.  

• Liability for explosion, collapse and underground property damage  
• Said policy shall be written on an "occurrence" basis.  
• GCRTA will accept any combination of primary CGL and Excess or Umbrella 

policies to meet the minimum coverage requirements above. 
  

B. Automobile Liability Insurance in the amount of $1 million combined single 
limit each accident for bodily injury and/or property damage. Said policy shall 
apply to all owned, leased, hired and non-owned vehicles used in connection 
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with the work. 
  

C. Statutory Workers' Compensation coverage in compliance with all applicable 
state workers' compensation laws to cover all employees furnishing labor under 
the terms of this contract and under the control of Grantee or subcontractor. 
Employers' Liability coverage in the amount of $1 million per accident I $1 
million per employee for disease will also be included, either under the 
Workers' Compensation policy or under the Commercial General Liability policy 
(Stop Gap) referenced under a. above. In Ohio: a copy of a certificate of premium 
payment from the Industrial Commission and Bureau of Workers' Compensation, 
or a copy of the Certificate of Employer's Right to Pay Compensation Directly. 
  

D. Property Insurance written on a builder's risk "all-risk" or equivalent policy form 
in the amount of the initial grant awarded, plus the value of subsequent contract 
modifications and cost of materials supplied or installed by others, comprising 
the total value for the entire Project at the site on a replacement cost basis. 
Such property insurance shall be maintained until final acceptance by GCRTA, 
unless otherwise specified herein. This insurance shall include the interests of 
the GCRTA, the Grantee, subcontractors and sub-subcontractors. The GCRTA 
shall be named as a loss payee as their interests may appear.  
 
Property insurance shall be on an "all-risk" or equivalent policy form and shall 
include, without limitation, insurance against the perils of fire (with extended 
coverage) and physical loss or damage including, without duplication of 
coverage, theft, vandalism, malicious mischief, debris removal including 
demolition occasioned by enforcement of any applicable legal requirements. This 
property insurance shall apply to loss or damage to work or property during the 
course of construction, including all machinery, materials & supplies intended to 
become a part of the finished work. It shall cover portions of the Project stored 
off the site, and also portions of the Project in transit.  
Partial occupancy or use shall not commence until the insurance company or 
companies providing property insurance have consented to such partial 
occupancy or use. The GCRTA and the Grantee shall take reasonable steps to 
obtain consent of the insurance company and shall, without mutual written 
consent, take no action with respect to partial occupancy or use that would 
cause cancellation, lapse or reduction of insurance. 
  

E. Professional Liability I Errors & Omissions Insurance in the amount of $1 
million per claim. The definition of wrongful acts must be applicable to the work 
performed hereunder. As this insurance is written on a claims-made basis, the 
policy must be maintained for a minimum of two years following completion of 
the work. 
  

F. General Requirements: Neither Grantee nor any subcontractor shall commence 
work herein until it has obtained the required insurance and has received written 
approval of such insurance from GCRTA. Grantee shall furnish evidence of such 
insurance for itself and each of its subcontractors at all tiers in the form of a 
certificate prior to commencement of any work. (Accord or similar form). The 
certificate shall provide the following:  
 
• In the event the insurance should be materially changed or cancelled, such 
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material change or cancellation shall not be effective until 30 days after the 
contracting parties have received written notice of such change or 
cancellation from the insurance company. Such notice shall be mailed by 
certified mail, return receipt requested, to the GCRTA’s Director of 
Programming and Planning.  

• Name the GCRTA, as Additional Insured for coverage required under a. and 
b. above, for claims arising out of operations in conjunction with the contract.  

• Contain a waiver of subrogation in favor of GCRTA  
• Specific reference to the subject contract.  
• Specific reference to all deductibles & Self-Insured Retentions (SIR).  
• Shall be primary and non-contributing to any insurance possessed or 

procured by GCRTA, and any insurance or self-insurance program 
maintained by any of the foregoing.  

• An insurance company having less than an A- X rating by The A. M. Best 
Company will not be considered acceptable. All certificates are subject to 
acceptance GCRTA. GCRTA shall be entitled to receive a full copy of the 
insurance policy(ies) upon request and reserves the right to review financial 
statements and approve any deductibles or self-insured retention (SIR). Any 
deductible or SIR is for the account of Grantee. 

  
G. Approval of the insurance by GCRTA shall not relieve or decrease the liability of 

the Grantee or subcontractors hereunder. It is to be understood that GCRTA 
does not in any way represent that the insurance or the limits of insurance 
specified herein are sufficient or adequate to protect Grantee or subcontractors' 
interests or liabilities. Should the required primary insurance limits of Grantee or 
any Subcontractor at any tier be exhausted or not available to pay a claim, 
Grantee shall be liable for payment of claims the insurance was intended to 
cover, up to the limits required above; whether it be the insurance policy of either 
Grantee or subcontractor that was exhausted or not available to pay the claim. 

  
H. In the event Grantee or subcontractor neglects, refuses or fails to provide the 

insurance required hereunder, or if such insurance is canceled for any reason, 
GCRTA shall have the right but not the duty to procure the same, and the cost 
thereof shall be deducted from moneys then due or thereafter to become due to 
Grantee or subcontractor.  
 

I. Named additional insured.  On every policy of insurance required by Grantee 
of its subcontractors and subrecipients for the Project, the GCRTA shall be 
named as an additional insured. 

 
6. Audit and Inspection. 
 

A. Grantee will keep records and documents relevant to this Agreement and the 
Project for three (3) years following the performance of this contract or the 
completion of the Project, whichever occurs later.  Such records and documents 
will be made available at reasonable times and places for inspection and copying 
by the GCRTA and/or the U.S. Department of Transportation, the Federal Transit 
Administration, the Ohio Department of Transportation and/or by any authorized 
representative thereof and will be submitted upon request, together with any 
other compliance information which may be reasonably required. 
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B. The GCRTA, its representatives and permittees, which include without limitation, 

representatives of Federal Transit Administration, Ohio Department of 
Transportation, and any local governmental entity having jurisdiction over the site 
or the work shall have reasonable access to the Project site(s) during the term of 
this agreement or until the completion of the Project, whichever is later, for the 
limited purpose of inspecting the Project and related materials and shall have the 
right to inspect all work, records, drawings and data relevant to the Project kept 
at the site or any office of Grantee. 

 
7. No agent or contractor relationship.  It is the intention of the parties that the GCRTA 
obligations under this agreement shall be to act as a source of funds.  Neither Grantee nor the 
GCRTA shall have any authority, express or implied, to bind the other party. 
 
8. Environmental Responsibilities.  In the administration and furtherance of the Project, if 
applicable, Grantee shall be responsible for planning, coordinating and conducting any required 
public involvement events, for preparing all required documents, reports and other supporting 
materials needed for addressing any applicable Environment Impact Statement, Environmental 
Assessment or Categorical exclusion for the Project pursuant to the National Environmental 
Policy Act and the National Historic Preservation Act; and for securing all necessary permits and 
approvals from all federal, state and local regulatory agencies.  Grantee shall be responsible for 
assuring compliance with all commitments made as part of the Project’s environmental 
clearance and/or permits. 
  
9. Procurement.  All goods and services for the Project shall be procured on a competitive 
basis and in compliance with Federal guidelines, including FTA Circular 4220.1F. 
 
10. Contract Administration.  Grantee shall review and/or approve all invoices prior to 
payment and before requesting reimbursement from GCRTA for work performed on the Project, 
and Grantee shall use its best efforts to ensure that invoices are accurate in all material 
respects in both amount and in relation to the progress made on the Project.  All invoices 
submitted to GCRTA shall include a clear statement of work performed in support of 
reimbursement, including milestones or percentage of work complete (See Appendix B). 
  
11. Miscellaneous. 
 

A. Entire Agreement.  This Agreement, including the Master Grant Agreement and 
the documents expressly referred to in the Master Grant Agreement or required 
by the Master Grant Agreement in connection with the award of federal funds, 
collectively constitute the entire agreement between the parties relating to the 
Project and supersede all prior understandings and agreements, whether written 
or oral, that may relate to the Project. 
 

B. Severability.  Should any provision of this Agreement be held by a court of 
competent jurisdiction to be illegal, invalid or unenforceable, such provision shall 
be deemed modified to the extent necessary (consistent with the intent of the 
parties) to eliminate the illegal, invalid or unenforceable effect or to delete such 
provision if modification is not feasible, and the remaining terms shall continue in 
full force and effect. 
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C. Governing Law.  This Agreement shall be governed by federal law to the extent 
applicable to contracts for the award of federal funds and otherwise by the laws 
of the State of Ohio, courts of Cuyahoga County, applicable to contracts made 
and to be performed wholly within the State of Ohio. 

 
D. ADA and ADAAG Compliance:  Projects must meet all American with 

Disabilities Act (“ADA”) guidelines for bus stops as required by the ADA and 
Architectural Barriers Act Accessibility (“ADAAG”) Guidelines.  All projects 
shall also comply with the most current draft version of the Access Board's 
Guidelines for Accessible Public Rights-of-Way unless a specific variance 
is granted by the GCRTA. 

 
E. Permits and Fees: Grantee is responsible for coordinating and obtaining all 

necessary permits and fees for the work. 

F. Maintenance: Grantee shall be responsible for maintaining, repairing and 
replacing components of the TWE site for 10 years after project completion in 
accordance with the maintenance plan included in Appendix A.  Grantee’s 
responsibilities include, but are not limited to, emptying trash containers, 
removing and replacing trash can liners, picking up trash/debris in and around 
the TWE, and repairing or replacing any broken or damaged components.  

GCRTA shall only maintain GCRTA standard Brasco shelters, including glazing, 
and GCRTA signage, as applicable.   

IN WITNESS WHEREOF, the parties, intending to be legally bound, have executed and 

delivered this Agreement as of the day and year first set forth above. 

 
Greater Cleveland Regional Transit 
Authority (GCRTA) 
 
By:  
 
Name:  
 
Title:   
 
 
 
 
The legal form and correctness of the within 
instrument are hereby approved. 
 
 

Sheryl King Benford, General Counsel, Deputy 
General Manager for Legal Affairs 

     
  (Grantee) 
 
By:  
 
Name:  
 
Title:  
 
Attest: ________________________________ 
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APPENDIX A:  PROJECT DESCRIPTION 
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APPENDIX B. 
SCHEDULE OF COMPLETION 

 
Grantee must complete project phases within the following outline to adhere to the 12-month 
schedule completion. 
 
I. Preliminary Drawings Review within 120 days (4 months) – 30% 

completion 
 
II. Final Design Drawing within 180 days (6 months) - 50% 

completion 
 
III. Construction within 240 days (8 months) – 65% completion 
 
IV. Installation within 300 days (10 months) – 80% completion 
  
V. Final Inspection within 360 (12 months) – 98% completion 
 
VI.       Close-Out within 365 days (12 months) – 100% completion 
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EXHIBIT 1 
FTA MASTER GRANT AGREEMENT (FORM MA20) 

 
A copy of the Master Grant Agreement is attached hereto and incorporated herein by reference. 
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UNITED STATES OF AMERICA  
DEPARTMENT OF TRANSPORTATION  
FEDERAL TRANSIT ADMINISTRATION  

MASTER AGREEMENT  

For Federal Transit Administration Agreements authorized by  
49 U.S.C. chapter 53, Title 23, United States Code (Highways),  

the Moving Ahead for Progress in the 21
st 

Century Act (MAP21),  
the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users  

(SAFETEALU), as amended by the SAFETEALU Technical Corrections Act of 2008,  

or other Federal laws that FTA administers.  

FTA MA(20) 

October 1, 2013 

http://www.fta.dot.gov/documents/20Master.pdf 
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UNITED STATES DEPARTMENT OF TRANSPORTATION  
FEDERAL TRANSIT ADMINISTRATION  

MASTER AGREEMENT  

Statutory Authorities   

This is the official Federal Transit Administration (FTA) Master Agreement that applies to 
Projects financed with Federal funds authorized by: 

•  Federal transit laws, 49 U.S.C. chapter 53,  

•  Title 23, United States Code (Highways), 

•  The Moving Ahead for Progress in the 21st Century Act (MAP21), Pub. L. 112141, 
July 6, 2012,  

•  The Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users 
(SAFETEALU), Pub. L. 10959, August 10, 2005, as amended by the SAFETEALU 
Technical Corrections Act of 2008, Pub. L. 110244, June 6, 2008, 

•  The Transportation Equity Act for the 21st Century (TEA21), Pub. L. 105178, June 9, 1998, 
as amended, by the TEA 21 Restoration Act, Pub. L. 105206 July 22, 1998, or 

•  Other Federal legislation FTA administers, as FTA so determines. 

Purpose of the Master Agreement  

This FTA Master Agreement contains the standard terms and conditions governing the 
administration of the Project that FTA has financed with Federal assistance (funds or funding) 
awarded through an Underlying Agreement with the Recipient.  That Underlying Agreement can 
take the form of any: 

1.  FTA Grant Agreement, including an FTA Grant Agreement for the Tribal Transit Program, 

2.  FTA Cooperative Agreement,  

3.  FTA Transportation Infrastructure Loan,  

4.  FTA Transportation Infrastructure Loan Guarantee, or 

5.  FTA Transportation Infrastructure Line of Credit.   
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FTA’s Authorizing Legislation  

FTA’s latest authorizing legislation, MAP21, made significant changes to FTA’s public 
transportation programs. FTA has determined that: 

1.  MAP21 requirements apply to: 

a.  New grants and cooperative agreements for which FTA awarded FY 2013 or a later fiscal 
year funds appropriated or made available to carry out MAP21 programs, 

b.  Amendments to existing grants and cooperative agreements for which FTA awarded 
funds made available or appropriated to carry out MAP21 programs, and 

c.  All “recoveries” funds FTA awards, irrespective of the fiscal year for which those funds 
were appropriated, 

2.  Fiscal Year 2012 and previous fiscal year funding requirements apply as follows: 

a.  In some instances, as determined by FTA, previous program requirements apply or will 
apply to grants and cooperative agreements for which FTA awarded Fiscal Year 2012 or 
a previous fiscal year funding, but 

b.  In other instances, as determined by FTA, MAP21 program requirements (including 
MAP21 “crosscutting requirements” identified in section 49 of this Master Agreement) 
apply or will apply to grants and cooperative agreements for which FTA awarded Fiscal 
Year 2012 or a previous fiscal year funding, and 

3.  For more information, see FTA guidance that may be published in the future, or contact the 
FTA Project Manager for the Project. 

Compliance  

1.  FTA and the Recipient understand and agree that they both: 

a.  Must comply with all applicable Federal laws and regulations, and 

b.  Should follow applicable Federal guidance, except as FTA or the Federal Government 
determines otherwise in writing, 

2.  To assure compliance with Federal laws and regulations, the Recipient must take measures to 
assure that other participants in its FTAassisted Project (Third Party Participants): 

a.  Comply with applicable Federal laws and regulations, and 

b.  Follow applicable Federal guidance, except as FTA determines otherwise in writing, 
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3.  Third Party Participants may include any: 

a.  Subrecipient, 

b.  Third Party Contractor, 

c.  Third Party Subcontractor at any tier,  

d.  Lessee, or 

e.  Other type of Participant, 

4.  FTA reserves the right to take enforcement action if the Recipient or a Third Party 
Participant violates Federal law(s) or regulation(s), or fails to follow Federal guidance that 
applies to itself or the Project,  

5.  FTA and the Recipient understand and agree that not every provision of this Master 
Agreement will apply to every Recipient or Project for which FTA provides Federal funds. 
As shown in the Table of Contents, FTA has divided the Master Agreement into two parts: 
“Generally Applicable Provisions,” and “Special Provisions for Specific Programs.” In 
addition, this Master Agreement has an Appendix A illustrating the specific parts of the 
Master Agreement that apply to the Tribal Transit Programs.  Criteria determining which 
Federal laws, regulations, and guidance apply include: 

a.  The type of Project, 

b.  The Federal law authorizing the funding for the Project, 

c.  The Federal regulations governing how the Project must be implemented, 

d.  The Federal guidance pertaining to the Project, and 

e.  The Recipient’s legal status as: 

(1) A “State,” 

(2) A “State instrumentality,” 

(3) A “local government,” 

(4) A federally recognized Indian Tribe (Indian Tribe), 

(5) A “private nonprofit entity,” or 

(6) An individual, and 
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6.  As provided by Federal laws, regulations, and guidance: 

a. FTA will enforce only those Federal laws, regulations, and guidance that apply to the: 

(1)  Specific FTA Recipient,  

(2)  Specific FTA Recipient’s Third Party Participants, and 

(3)  Specific FTA Recipient’s activities related to the Project, and 

b. FTA will not enforce Federal laws, regulations, and guidance that do not apply to the: 

(1)  Specific FTA Recipient, 

(2)  Specific FTA Recipient’s Third Party Participants, and 

(3)  Specific FTA Recipient’s activities related to the Project. 

Terms of the Master Agreement 

1.  To determine the extent to which the provisions of this Master Agreement apply, FTA 

and the Recipient understand and agree that each provision of this Master Agreement 

must be interpreted in view of the requirements of this Master Agreement as a whole 

and the Underlying Agreement.  By eliminating most repetitive phrases within this Master 
Agreement, if a single provision is read apart from the rest of this Master Agreement or the 
Recipient’s Underlying Agreement, that single provision might not convey the extent of the 
Recipient’s responsibility to comply with the requirements of the Underlying Agreement. 

2.  For example, in this Master Agreement, FTA and the Recipient understand and agree that: 

a.  References to “Federal law(s),” “Federal regulation(s),” and “Federal guidance” mean 
references to the parts of those Federal laws, regulations, and guidance that apply to the: 

(1)  Specific FTA Recipient,  

(2)  Specific Third Party Participant, or 

(3)  Specific FTAfunded Project, as the context may require,  

b.  Any requirement in this Master Agreement for: 

(1)  Compliance with “Federal law(s),” means compliance with “applicable Federal 
law(s),” 

(2)  Compliance with “Federal regulation(s),” means compliance with “applicable 
Federal regulation(s),” and  
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(3)  Compliance with “Federal guidance” means compliance with “applicable Federal 
guidance,” as the context may require, and 

c. Federal law(s), regulation(s), and guidance that do not apply will not be enforced. 

3.  Terms used in this Master Agreement, such as “Underlying Agreement,” “Third Party 
Participant,” or “Third Party Agreement,” as well as other terms have the precise meaning 
specifically provided in the “Definitions” section (Section 1) of this Master Agreement. 

Expiration Date  

1.  This Master Agreement does not have an Expiration Date, and 

2.  This Master Agreement continues to apply to the Recipient and its Project identified in the 
Underlying Agreement until modified or superseded by any more recently enacted or issued: 

a.  Applicable Federal law, 

b.  Applicable Federal regulation,  

c.  Applicable Federal guidance,  

d.  Amendment to the Underlying Agreement, or 

e.    Amendment to this Master Agreement. 
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Thus, in consideration of the mutual covenants, promises, and representations herein, FTA and 
the Recipient agree as follows: 

GENERALLY APPLICABLE PROVISIONS  

Section 1.  Definitions.  In addition to the definitions provided in 49 U.S.C. § 5302, as amended 
by MAP21, under previous legislation, as circumstances may require, the Recipient understands 
and agrees that the following definitions apply throughout this Master Agreement, and control 
the meaning of the terms and conditions in this Master Agreement: 

a.  Application means the Applicant’s (after award, the Recipient’s) Federal funding request 
that: 

(1)  Is signed by: 

(a)  The Applicant, or 

(b)  An official authorized to act on behalf of the Applicant, 

(2)  Is dated, 

(3)  Includes all: 

(a)  Amendments to the application, and 

(b)  Explanatory, supporting, and supplementary documents filed with FTA by or on 
behalf of the Applicant, and  

(4)  Has FTA’s authorized and official: 

(a)  Acceptance, or 

(b)  Approval, 

b.  Approval means: 

(1)  A written statement expressly permitting the Recipient to take or omit an action made by 
a Federal Government official who is authorized to permit the Recipient to take or omit 
an action that may not be taken or omitted without the Federal Government’s 
permission, 

(2)  May be transmitted in typewritten hard copy or electronically, 

(3)  Does not mean, except as the Federal Government determines otherwise in writing: 
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(a)  Permission to take or omit other similar actions other than the specific action for 
which approval was given, or 

(b)  An oral permission or interpretation, which has no legal force, authority, or effect, 
and 

(4)  For purposes of this Master Agreement, the definition of “approval” also applies to 
“concurrence” and “waiver,” 

c. Approved Project Budget means: 

(1)  The most recent statement of the: 

(a)  Project costs, 

(b)  Maximum amount of Federal funds for which the Recipient is eligible, 

(c)  Specific tasks (including specific contingencies) covered, and 

(d)  Estimated cost of each task FTA has approved,   

(2)  As used in the “Approved Project Budget”: 

(a)  “Scopes” means categories of activities within an FTAfunded Project, and 

(b)  “Scope Level Codes” means category codes of activities within an FTAfunded 
Project,   

(3)  Data in the “Approved Project Budget” does not establish the precise boundaries or 
limits of the: 

(a)  “Scope of the Project” or 

(b)  Eligible Project activities, and 

(4)  For legal and other purposes, FTA reserves the right to consider information other than 
that displayed electronically or on paper in the “Approved Project Budget” to determine 
the: 

(a)  “Scope of the Project,” and 

(b)  Eligible Project Activities, 

d. Associated transit improvement means a project that is: 
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(1)  Designed to enhance public transportation service or use, and 

(2)  Physically or functionally related to public transportation facilities with respect to any 
project or area to be served by a Project.  Associated transit improvements eligible for 
funding under MAP21 differ from transit enhancements eligible for funding under 
SAFETEALU. Associated transit improvements eligible for funding are identified in 
49 U.S.C. § 5302(1), as amended by MAP21. Transit enhancements eligible for 
funding are identified in former 49 U.S.C. § 5302(a)(1)), 

e.  Concurrence has the same meaning as the definition of Approval in section 1.b of this Master 
Agreement, 

f.  Cooperative Agreement, means an instrument FTA uses to award Federal funds to a specific 
Recipient to support a particular Project in which, consistent with 31 U.S.C. § 6305: 

(1)  FTA takes an active role,  

(2)  FTA retains substantial control, 

(3)  Usually includes: 

(a)  The FTA Award establishing the Project’s boundaries or limits, including the: 

1 Federal Role, and 

2 Recipient Role, 

(b)  The Recipient’s signed Execution statement, and 

(c)  FTA’s most recent Master Agreement, which is incorporated by reference and made 
part of the Cooperative Agreement, and 

(4)  Sometimes includes: 

(a)  Special Conditions, 

(b)  Special Requirements,  

(c)  Special Provisions, or 

(d)  Conditions of Award, 

g.  Designated Recipient, unless more specifically determined, means: 

(1) An entity designated to receive and apportion amounts of FTA funding under 49 U.S.C. 
§ 5336 to urbanized areas of 200,000 or more in population: 
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(a)  By the Governor of a State, responsible local officials, and publicly owned 
operators of public transportation, and 

(b)  Consistent with the planning process required by 49 U.S.C. §§ 5303 and 5304, or 

(2)  A State authority or regional authority responsible under the laws of a State: 

(a)  For an FTA capital project, and 

(b)  For financing and directly providing public transportation, 

h.  Disability has the same meaning as in section 3(1) of the Americans with Disabilities Act of 
1990, 42 U.S.C. § 12102.   

i.  Federal Government means the United States of America and any of its executive 
departments or agencies, 

j.  Federal Guidance includes any Federal document or publication signed by an authorized 
Federal official providing official instructions or advice about a Federal program that: 

(1)  Is not identified as a “Federal Requirement” in the following section 1.k of this Master 
Agreement,  

(2)  Applies to entities other than the Federal Government, 

(3)  May apply to the Federal Government, and 

(4)  May take the form of a: 

(a)  Federal directive, 

(b)  Federal circular, 

(c)  Federal order, 

(d)  Federal published policy, 

(e)  Federal administrative practice, 

(f)  Federal guideline, 

(g)  Federal guidance document, 

(h)  Letter signed by an authorized Federal official, or 
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(i)  Similar document, 

k. Federal Requirement, for purposes of this Master Agreement, means: 

(1)  An applicable Federal law, 

(2)  An applicable Federal regulation, 

(3)  An applicable Executive Order, 

(4)  A provision of the Underlying Agreement, including any: 

(a)  Special Condition, 

(b)  Special Requirement, 

(c)  Special Provision, and 

(d)  Condition of Award, 

(5)  A provision of this Master Agreement, or 

(6)  Other similar Federal mandate, 

1. Federal Transit Administration: 

(1)  Is an operating administration of Department of Transportation (U.S. DOT), and 

(2)  Any reference to the “Urban Mass Transportation Administration” (also referred to as 
UMTA) refers to the “Federal Transit Administration” when appearing in any records of 
the United States, including a: 

(a)  Law, 

(b)  Map, 

(c)  Regulation, 

(d)  Document, 

(e)  Paper, or 

(f)  Similar writing, 

m. Federal Transit Administrator: 
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(1)  Is the head of the Federal Transit Administration, and 

(2)  Any reference to the “Urban Mass Transportation Administrator” refers to the “Federal 
Transit Administrator” when appearing in any records of the United States, including a: 

(a)  Law, 

(b)  Map, 

(c)  Regulation, 

(d)  Document, 

(e)  Paper, or 

(f)  Similar writing, 

n.  Federally Recognized Indian Tribe means an Indian tribe that is federally recognized by the 
Bureau of Indian Affairs of the U.S. Department of the Interior in accordance with the 
provisions of the Federally Recognized Indian Tribe List Act of 1994, as amended, 

o.  Fiscal Year (or FY), as used in this Master Agreement, means “Federal Fiscal Year,” which 
begins on October 1 of each year and ends on September 30 of each year, 

p.  FTA is the acronym for the Federal Transit Administration, an operating administration of the 
U.S. DOT. “FTA” replaces the acronym “UMTA,” 

q.  Governor: 

(1)  Means the: 

(a)  Governor of a State, 

(b)  Mayor of the District of Columbia, or 

(c)  Chief executive officer of a territory of the United States, and 

(2)  Includes the designee of the Governor, 

r.  Grant Agreement means an instrument FTA uses to award Federal funds to a specific 
Recipient to support a particular Project in which FTA, consistent with 31 U.S.C. § 6304: 

(1)  Does not takes an active role,  

(2)  Does not retain substantial control,   
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(3)  Usually includes: 

(a)  The FTA Award establishing the Project’s boundaries or limits, 

(b)  The Recipient’s signed Execution statement, and 

(c)  FTA’s most recent Master Agreement, which is incorporated by reference and made 
part of the Grant Agreement, and 

(4)  Sometimes includes: 

(a)  Special Conditions, 

(b)  Special Requirements, 

(c)  Special Provisions, or 

(d)  Conditions of Award. 

s.  Indian Tribe means an FTA Grantee or Recipient that receives “Tribal Transit Program” 
funds authorized by 49 U.S.C. § 5311(c)(1), as amended by MAP21 or under SAFETEA
LU, or a subgrantee or subrecipient to support an FTA funded Project. 

t.  Local Government Authority includes, but is not limited to: 

(1)  A political subdivision of a State,  

(2)  An authority of at least one State or political subdivision of a State, 

(3)  An Indian tribe,  

(4)  Any of the following entities established under State law, including: 

(a) A public corporation, 

(b)  A public board, or 

(c)  A public commission, or 

(5)  An agency or instrumentality of local government, 

u.  LowIncome Individual means, for purposes of 49 U.S.C. § 5311(j)(1)(A)(iii), an individual 
whose family income is at or below 100 percent of the poverty line, as that term is defined in 
section 673(2) of the Community Services Block Grant Act (42 U.S.C. § 9902(2)), including 
any revision required under that section, for a family of the size involved, 
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v.  NonTribal Service Provider means, consistent with 49 U.S.C. § 5311(j)(2), as amended by 
MAP21, a nontribal provider of public transportation that: 

(1)  Connects residents of tribal lands with surrounding communities, 

(2)  Improves access to employment or healthcare, or 

(3)  Otherwise addresses the mobility needs of tribal members. 

w  Project means, for purposes of this Master Agreement, the project activity or activities (task 
or tasks) of the Underlying Agreement listed in the Project Description for the Underlying 
Agreement listed in: 

(1)  The Project Description, 

(2)  The Approved Project Budget,  

(3)  Any modifications identified in the Conditions of Award of the Underlying Agreement, 

(4)  Any provisions that apply to the Project, including: 

(a)  Special Conditions, 

(b)  Special Requirements, 

(c)  Special Provisions, or 

(d)  Conditions of Award, and 

(5)  “Each Project in the Program,” or “Program,” when funding is conditioned on a  
statutory requirement for a “Program of Projects,”   

x.  Public Transportation, for purposes of the Federal transit program, has the same meaning as 
“transit” or “mass transportation”: 

(1) Includes regular and continuing sharedride surface transportation services that are: 

(a)  Open to the general public, or 

(b)  Open to a segment of the general public defined by age, disability, or low income, 
but 

(2)  Does not include: 

(a)  Intercity passenger rail transportation provided by Amtrak or a successor to the 
entity described in 49 U.S.C. chapter 243 (Amtrak), 
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(b)  Intercity bus service,  

(c)  Charter bus service,  

(d)  School bus service, 

(e)  Sightseeing service, 

(f)  Courtesy shuttle service for patrons of one or more specific establishments, or 

(g)  Intraterminal or intrafacility shuttle services, 

y.  Recipient means: 

(1)  The entity or person that receives Federal funds directly from FTA to support its Project, 
including a: 

(a)  Grant Recipient or Grantee that receives Federal funds directly from FTA through a 
Grant Agreement,  

(b)  Recipient that receives Federal funds directly from FTA through a Cooperative 
Agreement,   

(c)  Borrower that receives a Federal Loan, 

(d)  Recipient that receives a federally supported Loan Guarantee, or 

(e)  Recipient that receives a federally supported Line of Credit, and 

(2)  Except as FTA determines otherwise in writing, a Recipient includes: 

(a)  The entire legal entity that encompasses the “Recipient,” even if the Recipient 
identified in the Underlying Agreement is only a single organization within that 
entire legal entity, and 

(b)  Each party to, member of, or participant in the multiparty entity identified as the 
“Recipient” in the Underlying Agreement, including a: 

1 Consortium, 

2 Partnership, 

3 Joint venture, or  

4 Similar multiparty organization as FTA may recognize,  
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z.  State Supply Schedule means a schedule or compilation of property and services and their 
respective prices that a State has obtained for use by: 

(1) Its State employees and officials for the State’s purposes, and 

(2) Others, if any, that the State permits to use one or more of its State Supply Schedules, 

aa. Subagreement means an agreement through which a Recipient awards Federal funds to a 
Subrecipient to support or stimulate the Recipient’s or Subrecipient’s Project, and 

(1) Includes a subgrant or subagreement, but 

(2) Does not include a: 

(a) Third party contract, 

(b) Third party subcontract, or 

(c) Lease,  

bb. Subrecipient means any entity or person that receives Federal funds awarded by an FTA 
Recipient instead of FTA directly, and 

(1) Includes a Subgrantee, but 

(2) Does not include a: 

(a) Third Party Contractor, 

(b) Third Party Subcontractor, or 

(c) Lessee, 

cc. Third Party Agreement, for purposes of this Master Agreement, includes agreements or 
arrangements financed in whole or part with Federal funds awarded to a Recipient by FTA, 
except as FTA determines otherwise in writing, including a: 

(1) Subagreement with a Subrecipient,  

(2) Third party contract, 

(3) Third party subcontract, 

(4) Lease, or 
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(5) Similar arrangement or agreement as FTA may recognize, 

dd. Third Party Contract means a contract or purchase order: 

(1)  To which the Recipient or Subrecipient and a Third Party Contractor are parties, 

(2)  Is financed in whole or in part with Federal funds awarded by FTA, but 

(3)  Does not include a: 

(a)  Subgrant, or 

(b)  Lease, or 

(c) Subagreement, 

ee. Third Party Participant, except as FTA determines otherwise in writing, includes: 

(1)  Each participant in the Recipient’s Project, except for the Recipient and FTA, whose 
work under the Project: 

(a)  Is supported with FTA funding, 

(b)  Is supported with eligible local share dedicated to the Project, or 

(c)  Is dedicated as an inkind contribution eligible for local share, and 

(2)  Examples of a Third Party Participant such as a: 

(a)  Subrecipient,  

(b)  Third Party Contractor, 

(c)  Third Party Subcontractor, 

(d)  Lessee, or 

(e) Similar Participant in the Recipient’s Project, 

ff. Third Party Subcontract means a subcontract: 

(1)  Entered into by the Third Party Contractor or by the Third Party Subcontractor at any 
tier, and 

(2)  Is financed in whole or in part with: 
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(a)  Federal funds originally derived from FTA, or 

(b) Local share dedicated to the Recipient’s Project, 

gg. Underlying Agreement, except as FTA determines otherwise in writing: 

(1)  Means the instrument awarding the Recipient an amount of Federal funding for its 
Project, and 

(2)  May include a: 

(a)  Specific Grant Agreement for the Project,  

(b)  Specific Cooperative Agreement for the Project, or 

(c)  A specific award supported with funds made available or appropriated for the 
Transportation Infrastructure Finance and Innovation Act of 1998, as amended, 
23 U.S.C. §§ 601 – 609, including: 

1 Specific Transportation Infrastructure Loan financing the Project,  

2 Specific Transportation Infrastructure Loan Guarantee supporting the Project, or 

3 Specific Transportation Infrastructure Line of Credit financing the Project and 

hh. Waiver has the same meaning as the definition of Approval in section 1.b of this Master 
Agreement. 

Section 2.  Project Implementation. 

a. General.  The Recipient agrees to carry out the Project as follows: 

(1)  Project Description. The “Project Description” in the “FTA Award” section of the 
Recipient’s Underlying Agreement often provides only a brief description of the Project 
or Projects that are funded.  Therefore, the Recipient agrees to perform the work 
described in both: 

(a)  The “Project Description” in the “FTA Award” section of the Recipient’s 
Underlying Agreement, and 

(b)  The Application that is incorporated by reference in the Recipient’s Underlying 
Agreement for the Project or Projects, 

(2)  Effective Date.  The Effective Date of the Recipient’s Underlying Agreement, or more 
recent Amendment to the Underlying Agreement (Amendment): 
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(a)  Is the date of FTA’s award of Federal funds for the Project, and 

(b)  Appears on the Recipient’s Underlying Agreement or Amendment,   

(3)  Prompt Implementation.  The Recipient agrees to undertake Project work promptly after 
receiving notice that FTA has awarded Federal funds for the Project, 

(4)  The Recipient’s Capacity.  To carry out its Project: 

(a)  The Recipient agrees to maintain sufficient: 

1 Legal capacity, 

2 Financial capacity, 

3 Technical capacity, and 

4 Managerial capacity, and 

(b)  The Recipient agrees to have adequate capacity to: 

1 Plan, manage, and complete the Project, 

2 Provide for the use of Project property, 

3 Carry out the safety aspects of the Project, 

4 Carry out the security aspects of the Project, 

5 Comply with: 

a  Its Underlying Agreement, 

b  This Master Agreement, 

c  The Approved Project Budget, 

d  Project schedules, 

e  Its annual Certifications and Assurances to FTA, and 

f  Applicable Federal laws and regulations, and 

6  Follow applicable Federal guidance, except as the Federal Government 
determines otherwise in writing, and 
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(5)  Project Completion Dates. The Recipient agrees to complete the Project on time as 
follows: 

(a)  Firm Contractual Requirements.  FTA and the Recipient agree that milestone dates, 
and other Project completion dates, such as Revenue Operations Dates, are firm 
requirements that may be enforced for: 

1  Full Funding Grant Agreements, 

2  Small Starts Grant Agreements, or 

3  Specific Agreements in which FTA expressly states that the milestone dates or 
other Project completion dates in the Recipient’s Underlying Agreement are 
firm dates that may be enforced, but 

(b)  Good Faith Estimates. Unless otherwise specified, FTA and the Recipient also 
agree that milestone dates and other Project completion dates applicable to the other 
Underlying Agreements: 

1  Are good faith estimates, and 

2  Are not intended to be fixed Federal requirements, 

b.  U.S. DOT Administrative Requirements.  The Recipient agrees to comply with the U.S. DOT 
regulations establishing uniform administrative requirements that apply to the category in 
which the Recipient belongs: 

(1)  State, Local Government, or Indian Tribal Government. U.S. DOT regulations, 
“Uniform Administrative Requirements for Grants and Cooperative Agreements to State 
and Local Governments,” 49 C.F.R. part 18, apply to a Recipient that is: 

(a)  A State, 

(b)  A local government, or 

(c)  An Indian Tribe, notwithstanding: 

1 The Indian SelfDetermination and Education Assistance Act, 25 U.S.C. § 450 
et seq., and 

2 Section 3 of Executive Order 13175, 25 U.S.C. § 450 note, 

(2)  Institution of Higher Education or Nonprofit Organization. U.S. DOT regulations, 
“Uniform Administrative Requirements for Grants and Agreements with Institutions of 
Higher Education, Hospitals, and Other NonProfit Organizations,” 49 C.F.R. part 19, 
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apply to a Recipient that is: 

(a)  An institution of higher education, or 

(b)  A nonprofit organization, or 

(3) Private ForProfit Organization.  Except as FTA determines otherwise in writing, 
U.S. DOT regulations, “Uniform Administrative Requirements for Grants and 
Agreements with Institutions of Higher Education, Hospitals, and Other Nonprofit 
Organizations,” 49 C.F.R. part 19, apply to a private forprofit Recipient, 

c.  Application of Federal, State, and Local Laws, Regulations, and Guidance.  For purposes of 
this Master Agreement: 

(1)  Federal Requirement. A Federal requirement includes, but is not limited to any of the 
requirements defined in section 1.k of this Master Agreement, 

(2)  Federal Guidance.  Federal guidance includes, but is not limited to, those types of 
documents and information described in section 1.j of this Master Agreement, 

(3)  Compliance.  The Recipient understands and agrees that: 

(a)  Federal Requirements.  It must comply with all Federal requirements as defined in 
section 1.k of this Master Agreement that apply to itself and its Project, 

(b)  Federal Guidance.  FTA strongly encourages the Recipient and each of its Third 
Party Participants to follow Federal guidance as defined in section 1.j of this Master 
Agreement to ensure satisfactory compliance with Federal requirements, 

(c)  Alternative Actions.  It may violate Federal requirements if it: 

1 Adopts an alternative course of action not expressly authorized by the Federal 
Government in writing, and 

2 Has not first secured FTA’s approval of that alternative in writing, 

(d)  Changes to Federal Requirements and Guidance: 

1 Requirements and Guidance.  New Federal requirements and guidance may: 

a Become effective after the FTA Authorized Official signs the Recipient’s 
Underlying Agreement awarding funds for the Project, and 

b Apply to the Recipient or its Project,   

2 Modifications.  Federal requirements and guidance that apply to the Recipient or 
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its Project when the FTA Authorized Official awards Federal funds for the 
Recipient’s Underlying Agreement may: 

a Be modified from time to time, and 

b Apply to the Recipient or its Project, and 

3  Most Recent Provisions. The most recent Federal requirements will apply to the 
Recipient or its Project, except as FTA determines otherwise in writing.  In 
addition to Federal laws and regulations, Federal requirements may include, but 
are not limited to a: 

a Special Condition in the Recipient’s Underlying Agreement,  

b Special Requirement in the Recipient’s Underlying Agreement,  

c Special Provision in the Recipient’s Underlying Agreement,  

d Condition of Award in the Recipient’s Underlying Agreement,  

e Change to FTA or Federal guidance,  

f Letter to the Recipient signed by an authorized FTA official, or  

g Other similar document,  

(e)  Minimum Requirements.  Except as FTA determines otherwise in writing, all 
standards or limits are minimum requirements when those standards or limits are 
included in: 

1  The Recipient’s Underlying Agreement, or 

2  This Master Agreement, 

(f)  Notice.  Except as FTA determines otherwise in writing, it will include notice in 
each third party agreement that: 

1 Federal requirements that apply to the Recipient or its Project may change due 
to: 

a Changes in Federal law(s),  

b Changes in Federal regulation(s),  

c Changes in FTA or Federal guidance,  
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d Changes in the Recipient’s Underlying Agreement, or 

e Changes in a more recent and applicable edition of this Master Agreement, 
and 

2  Applicable changes to those Federal requirements will apply to:  

a The third party agreement at any tier, and  

b Parties to that third party agreement at any tier, and  

(g)  Conflicts Between Federal Requirements and State, Territorial, Local, or Tribal 
Requirements. The Recipient and FTA understand and agree that: 

1 General.  A Federal requirement may conflict with a State, territorial, local, or 
tribal requirement, including, but not limited to, a: 

a State law or regulation, 

b Territorial law or regulation, 

c Local law, regulation, or ordinance, 

d Tribal law or regulation, or 

e Similar provision, 

2  Preemption.  The Recipient must comply with an applicable Federal 
requirement that preempts the conflicting State, territorial, local, or tribal 
requirement, 

3  Violation of State, Territorial, Local or Tribal Requirements.  Unless otherwise 
preempted by a Federal requirement, FTA and the Recipient understand and 
agree that: 

a  FTA expects the Recipient to comply with applicable State, territorial, local, 
and tribal requirements, and 

b  FTA does not require the Recipient to take any action involving its Project 
that would violate a State, territorial, local, or tribal requirement that 
conflicts with: 

(i)  The Recipient’s Underlying Agreement, or 

(ii) This Master Agreement, and 
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4  When a Conflict Arises. When a Federal requirement conflicts with a State, 
territorial, local, or tribal requirement: 

a  Notice.  The Recipient must notify FTA immediately in writing if 
compliance with the Federal requirement would: 

(i)  Violate a State, territorial, local, or tribal requirement, or 

(ii) Require the Recipient to violate a State, territorial, local, or tribal 
requirement, and 

b  Continuation of the Project. The Recipient must make appropriate 
arrangements with FTA to: 

(i)  Proceed with the Project, or 

(ii) Terminate the Project expeditiously, if necessary, 

d.  The Recipient’s Primary Responsibility to Comply with Federal Requirements. Irrespective 
of involvement by any other entity in the Project: 

(1)  The Recipient Has the Primary Responsibility for Compliance. Except as FTA 
determines otherwise in writing, the Recipient understands and agrees that it, as the 
Recipient, is ultimately responsible for full compliance with Federal requirements 
related to its Project, even though: 

(a)  A Third Party Participant provides products or services for the Project, or 

(b)  Another entity or person is involved with the Project, but 

(2)  Exceptions.  FTA and the Recipient agree that the Recipient is not responsible for 
compliance with Federal requirements related to the Project when: 

(a)  The Recipient: 

1  Is a Designated Recipient of Urbanized Area Formula Grant Program funds as 
defined in 49 U.S.C. § 5302(4), and 

2  Has entered into a Supplemental Agreement with FTA and a Grant Recipient or 
Grantee covering a specific Project, or 

(b)  The Federal Government, through appropriate official action, relieves the Recipient 
of part or all responsibility for compliance with that requirement, 

e.  The Recipient’s Responsibility to Extend Federal Requirements to Third Party Participants. 
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(1)  Entities Affected.  Because the Recipient must require its Third Party Participants to 
attain compliance with certain Federal requirements: 

(a)  The Recipient agrees to ensure that: 

1  Its Third Party Participants will comply with applicable Federal requirements, 
and 

2  Its Third Party Participants will be expected to follow applicable Federal 
guidance, except as FTA determines otherwise in writing, and 

(b)  If a Third Party Participant is expected to fulfill any responsibilities typically 
performed by the Recipient, the Recipient agrees to: 

1  Ensure that the Third Party Participant will carry out the Recipient’s 
responsibilities in compliance with Federal requirements, and 

2  Provide enough information to each Third Party Participant so that it 
understands that it will be expected to follow Federal guidance, except as FTA 
determines otherwise in writing, and 

(2)  Agreements Affected.  To foster compliance with Federal requirements, the Recipient 
agrees to enter into a written third party agreement with each Third Party Participant 
involved in its Project: 

(a)  Required Provisions.  The third party agreement must include all appropriate 
provisions stating the Third Party Participant’s responsibilities to assure the 
Recipient’s compliance with: 

1  Federal requirements, and 

2  Federal guidance, except as FTA determines otherwise in writing, 

(b)  Flowdown.  As determined by Federal requirements, the third party agreement must 
include any necessary provisions requiring the Third Party Participant to include 
Federal provisions in its third party agreements to the lowest tier necessary, and 

(c)  Performance of the Recipient’s Responsibilities.  Except as FTA determines 
otherwise in writing, when a third party agreement requires the Third Party 
Participant to undertake Project activities or responsibilities that a Recipient 
typically performs, the third party agreement must: 

1  Specify the responsibilities that the Third Party Participant will fulfill on the 
Recipient’s behalf, and 

2  Include provisions making the Third Party Participant responsible for 

24 

LKWD-PRR212_00067

LKWD-PRR212_00067



 
 
 
 

 
 

    
  

 
      

   
 

    
 

 
   

 
    

 
     

   
 

     
    

     
 

   
 

    

 
    

  
 

    
    

  
 

  
 

   
 

    
 

 
 

  
 

 
 

 

complying with those requirements of this Master Agreement and the 
Recipient’s Underlying Agreement that would otherwise apply to the Recipient 
or its Project, 

f.  No Federal Government Commitment or Liability to Third Parties.  Except as the Federal 
Government expressly consents in writing, the Recipient agrees that: 

(1)  The Federal Government does not and shall not have any commitment or liability related 
to: 

(a)  The Project, 

(b)  Any Third Party Participant at any tier, or 

(c)  Any other person or entity that is not a party (Recipient or FTA) to the Underlying 
Agreement for the Project, and 

(2)  Notwithstanding that the Federal Government may have concurred in or approved any 
solicitation or third party agreement at any tier that has affected the Project, the Federal 
Government does not and shall not have any commitment or liability to any: 

(a)  Third Party Participant, or 

(b)  Other entity or person that is not a party (Recipient or FTA) to the Underlying 
Agreement, 

g.  Changes in Project Performance. The Recipient agrees that certain conditions can cause 
significant changes in Project performance, including: 

(1)  Changes in Requirements or Conditions.  Any change that may adversely affect its 
ability to carry out the Project under the terms of its Underlying Agreement for the 
Project or this Master Agreement, such as a: 

(a)  Change in Federal requirements or guidance, 

(b)  Change in State, territorial, local, or tribal requirements, 

(c)  Change in its circumstances, including its:  

1 Legal capacity,  

2 Financial capacity,  

3 Technical capacity, or  

4 Satisfactory continuing control, or  
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(d)  Similar event as those listed in section 2.g(1)(a)(c) of this Master Agreement with 
potentially serious consequences for the Project, 

(2)  Adverse Actions. Any current or prospective legal matter with potentially serious 
consequences, such as any: 

(a)  Major dispute, 

(b)  Breach, 

(c)  Default,  

(d)  Credible evidence that a Principal, Official, Employee, Agent, or Third Party 
Participant of the Recipient, or other person: 

1  Has submitted a false claim under the False Claims Act, 31 U.S.C. § 3729 
et seq., or 

2  Has committed a criminal or civil violation of law pertaining to fraud, conflict 
of interest, bribery, gratuity, or similar misconduct involving Federal funding, 

(e)    Litigation, or 

(f)  Suspension, debarment, or similar action against a Third Party Participant (see also 

Section 3.b(2) of this Master Agreement), 

(3)  Federal Concerns. Any matter or situation, including any change or adverse action 
described in section 2.g(1) – (2) of this Master Agreement that may adversely affect the: 

(a)  Federal Government’s interest in the Project, or 

(b)  Administration or enforcement of Federal laws or regulations, or 

(4)  The Federal Government as a “Party.”  An action for any reason naming the Federal 
Government as a party to: 

(a)  Litigation, or 

(b)  An adjudicative action in any forum, and 

h.  Notice of Changes in Project Performance. In the circumstances described in section 2.g of 
this Master Agreement, the Recipient agrees to provide immediate written notice to the: 

(1)  FTA Regional Counsel for the Region in which the Recipient operates public  
transportation or implements the Project,  
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(2)  FTA Project Manager if the Project is administered by an FTA Headquarters office, or 

(3)  FTA Chief Counsel. 

Section 3.  Ethics. 

a.  Code or Standards of Conduct.  At a minimum, the Recipient agrees to establish and 
maintain, and, as applicable, assures that its Subrecipients will establish and maintain, a 
written Code or Standards of Conduct that includes the following: 

(1)  Personal Conflicts of Interest.  The Code or Standards of Conduct must prohibit personal 
conflicts of interest, both real and apparent, as follows: 

(a)  Applicability.  The personal conflicts of interest prohibitions must apply to any 
person or entity that has: 

1 A Relationship with the Recipient or Subrecipient, such as: 

a The Recipient or Subrecipient’s officers, 

b The Recipient or Subrecipient’s employees, 

c The Recipient or Subrecipient’s board members, 

d The Recipient or Subrecipient’s agents, 

e The immediate family members or partners of those listed in 
section 3.a(1)(a)1ad, or 

f  An entity or organization that employs or is about to employ any person that 
has a relationship with the Recipient or Subrecipient listed above in 
section 3.a(1)(a)1ae, and 

2  An Interest in a Present or Potential Third Party Participant, such as a: 

a Financial interest (present or potential), or 

b Significant involvement, such as an employment interest (present or 
potential), and 

(b)  Prohibited Activities. The personal conflict of interest provisions must prohibit a 
person or entity listed in section 3.a(1)(a) of this Master Agreement from engaging 
in any of the activities involving the Recipient or its Subrecipients’ present or 
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potential Third Party Participants, in which that person or entity has an interest(s) 
including: 

1 Participating in the selection for award of any third party agreement at any tier, 

2 Awarding funding for any third party agreement at any tier, or 

3 Administering any third party agreement at any tier, 

(2)  Gift Acceptance Restrictions. The Code or Standards of Conduct must include a 
prohibition against accepting gifts from present or potential Third Party Participants in 
the Recipient’s Underlying Project and: 

(a)  Applicability.  The gift acceptance restrictions must apply to: 

1  Gifts, including: 

a  Gratuities, 

b  Favors, or 

c  Anything of monetary value, 

2 Persons and Entities Participating in the Recipient or Subrecipient’s Project, 
such as: 

a The Recipient or Subrecipient’s officers, 

b The Recipient or Subrecipient’s employees, 

c The Recipient or Subrecipient’s board members, 

d The Recipient or Subrecipient’s agents, 

e The immediate family members or partners of those listed in 
section 3.a(1)(a)1ad, or 

f  An entity or organization that employs or is about to employ any person that 
has a relationship with the Recipient or Subrecipient listed above in 
section 3.a(1)(a)2ae, and 

3  Having an Interest in a Present or Potential Third Party Participant, such as a: 

a Financial interest, 

b Employment interest (present or potential), or 
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c Similar significant interest, but 

(b)  Exception.  The Code or Standards of Conduct may provide an exception to permit 
the acceptance of a gift that is unsolicited and: 

1 Has an insubstantial financial value, or  

2 Is an item of nominal intrinsic value, and  

(3)  Violations.  As permitted by State or local law or regulations, the Recipient agrees and 
assures its Subrecipients will agree that: 

(a)  Its Code or Standards of Conduct will establish:  

1 Penalties,  

2 Sanctions, or  

3 Other disciplinary actions for violations, and  

(b)  It will apply those penalties, sanctions, or other disciplinary actions for violations of 
its Code or Standards of Conduct by: 

1 The Recipient or Subrecipient’s officers, 

2 The Recipient or Subrecipient’s employees, 

3 The Recipient or Subrecipient’s board members, 

4 The Recipient or Subrecipient’s agents, 

5 The immediate family members or partners of those listed in 
section 3.a(3)(b)14 above, or 

6 The Recipient or Subrecipient’s Third Party Participants, 

b.  Debarment and Suspension. The Recipient agrees to the following: 

(1)  It will comply with the requirements of 2 C.F.R. part 180, subpart C, as adopted and 
supplemented by U.S. DOT regulations at 2 C.F.R. part 1200, which include the 
following: 

(a)    It will not enter into any arrangement to participate in the development or 
implementation of the Project with any Third Party Participant that is debarred or 
suspended except as authorized by: 
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1  U.S. DOT regulations, “Nonprocurement Suspension and Debarment,” 2 C.F.R. 
part 1200,  

2  U.S. OMB, “Guidelines to Agencies on Governmentwide Debarment and 
Suspension (Nonprocurement),” 2 C.F.R. part 180, including any amendments 
thereto, and 

3 Executive Orders Nos. 12549 and 12689, “Debarment and Suspension,” 
31 U.S.C. § 6101 note, 

(b)  It will review the U.S. GSA “System for Award Management,” 
https://www.sam.gov, if required by U.S. DOT regulations, 2 C.F.R. part 1200, and 

(c)  It will include, and require each of its Third Party Participants to include, a similar 
provision in each lower tier covered transaction, ensuring that each lower tier Third 
Party Participant: 

1  Will comply with Federal debarment and suspension requirements, and 

2  Reviews the “System for Award Management” at https://www.sam.gov, if 
necessary to comply with U.S. DOT regulations, 2 C.F.R. part 1200, and 

(2)  If the Recipient suspends, debars, or takes any similar action against a Third Party 
Participant or individual, the Recipient will provide immediate written notice to the: 

(a)    FTA Regional Counsel for the Region in which the Recipient is located or 
implements the Project, 

(b)  FTA Project Manager if the Project is administered by an FTA Headquarters 
Office, or 

(c)  FTA Chief Counsel, 

c.  Bonus or Commission. The Recipient affirms that it has not paid, and agrees that it will not 
pay, any bonus or commission to obtain Federal funding for its Project, 

d.  Lobbying Restrictions.  The Recipient understands and agrees that, as provided by 31 U.S.C. 
§ 1352(a): 

(1)  Prohibition on Use of Federal Funds.  It will not use Federal funds: 

(a)  To influence any:  

1 Officer or employee of a Federal agency,  
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2 Member of Congress,  

3 Officer or employee of Congress, or  

4 Employee of a Member of Congress, and  

(b)  On matters that involve the Project or the Underlying Agreement for the Project, 
including any: 

1 Award, 

2 Extension, or  

3 Modification,  

(2)  Laws and Regulations.  It will comply, and will assure that each Third Party Participant 
complies with: 

(a)  31 U.S.C. § 1352, as amended, 

(b)  U.S. DOT regulations, “New Restrictions on Lobbying,” 49 C.F.R. part 20, to the 
extent consistent with 31 U.S.C. § 1352, as amended, and 

(c)  Other applicable Federal laws and regulations prohibiting the use of Federal funds 
for any activity concerning legislation or appropriations designed to influence: 

1 The U.S. Congress, or  

2 A State legislature, but  

(3)  Exception.  The prohibitions of the section 3.d(1) – (2) of this Master Agreement do not 
apply to an activity that is undertaken through proper official channels, if permitted by 
applicable Federal law or regulations, 

e.  Political Activity.  The Recipient understands and agrees that: 

(1)  The Hatch Act, 5 U.S.C. chapter 15, limits the political activities of: 

(a)  State and local agencies financed in whole or part with Federal funds, and 

(b)  Officers and employees of State or local agencies, whose principal employment 
activities are financed in whole or in part with Federal funds,  

(2)  The Recipient will comply with: 

(a)  The Hatch Act, 5 U.S.C. chapter 15,  
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(b)  U.S. Office of Personnel Management regulations, “Political Activity of State or 
Local Officers or Employees,” 5 C.F.R. part 151, and 

(c)  49 U.S.C. § 5323(l)(2) and 23 U.S.C. § 142(g), which limit the applicability of the 
Hatch Act, as follows: 

1  In general, the award of Federal public transportation assistance under 
49 U.S.C. chapter 53 or 23 U.S.C. § 142(a)(2) does not impose the Hatch Act 
restrictions of 5 U.S.C. chapter 15 on a nonsupervisory employee of any: 

a  Public transportation system, or 

b  Other agency or entity performing related functions, but 

2  Hatch Act restrictions do apply to a nonsupervisory employee if those 
restrictions are imposed for a reason other than 49 U.S.C. chapter 53 or 
23 U.S.C. § 142(a)(2), 

f.  False or Fraudulent Statements or Claims. 

(1)  Civil Fraud. The Recipient acknowledges and agrees that: 

(a)  Federal laws and regulations apply to itself and its Project, including: 

1 The Program Fraud Civil Remedies Act of 1986, as amended, 31 U.S.C. § 3801 
et seq., and 

2 U.S. DOT regulations, “Program Fraud Civil Remedies,” 49 C.F.R. part 31,   

(b)  By executing its Underlying Agreement, the Recipient certifies and affirms to the 
Federal Government the truthfulness and accuracy of any of the following that the 
Recipient provides to the Federal Government: 

1 Claim,  

2 Statement,  

3 Submission,  

4 Certification,  

5 Assurance, or  

6 Representation, and  
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(c)  The Recipient acknowledges that the Federal Government may impose the penalties 
of the Program Fraud Civil Remedies Act of 1986, as amended, and other 
applicable penalties if the Recipient: 

1  Presents, submits, or makes available any information in connection with any: 

a  Claim, 

b  Statement, 

c  Submission, 

d  Certification, 

e  Assurance, or 

f  Representation, and 

2  That information is false, fictitious, or fraudulent, and 

(2)  Criminal Fraud.  The Recipient acknowledges that 49 U.S.C. § 5323(l)(1), authorizes the 
Federal Government to impose the penalties authorized by 18 U.S.C. § 1001 if the 
Recipient: 

(a)  Presents, submits, or makes available any information in connection with any: 

1 Claim, 

2 Statement, 

3 Submission, 

4 Certification, 

5 Assurance, or 

6 Representation, and 

(b)  That information is false, fictitious, or fraudulent, and 

g.  Trafficking in Persons. 

(1)  Legal Authorities. The Recipient agrees to comply, and assures the compliance of each 
Subrecipient, with Federal requirements and guidance, including: 
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(a)  Section 106(g) of the Trafficking Victims Protection Act of 2000 (TVPA), as 
amended, 22 U.S.C. § 7104(g), 

(b)  U.S. OMB guidance, “Award Term for Trafficking in Persons,” 2 C.F.R. part 175, 
which FTA has included in this Master Agreement at the direction of U.S. OMB, 
and 

(c)  This section 3.g of this Master Agreement, containing the award terms excerpted 
from U.S. OMB guidance, “Award Term for Trafficking in Persons,” 2 C.F.R. 
part 175, which FTA has included in this Master Agreement at the direction of 
U.S. OMB, 

(2)  Definitions.  The Recipient agrees that for purposes of this section 3.g of this Master 
Agreement: 

(a)  Employee means either: 

1  An individual who:  

a Is employed by the Recipient or a Subrecipient, and  

b Is participating in the Recipient’s Project, or  

2  Another person who: 

a Is participating in the Recipient’s Project, and 

b Is not compensated by the Recipient including, but not limited to: 

(i)  A volunteer, or 

(ii) An individual whose services are contributed by the Recipient or Third 
Party Participant as an inkind contribution toward the cost sharing or 
matching requirements of the Recipient’s Underlying Agreement and 
this Master Agreement, 

(b)  Forced labor means:  

1  Obtaining a person for labor or services by:  

a Recruitment,   

b Harboring,  

c  Transportation, 
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d  Provision, or 

e  Other means of acquiring, 

2  By the use of: 

a  Force,  

b  Fraud, or 

c  Coercion, and 

3  For the purpose of subjection to: 

a  Involuntary servitude, 

b  Peonage, 

c  Debt bondage, or 

d  Slavery, 

(c)  Private entity: 

1  Means an entity that includes, but is not limited to, a:  

a Forprofit organization, or  

b Nonprofit organization, including a:  

(i)  Nonprofit institution of higher education, 

(ii) Hospital, or 

(iii) Tribal organization that is not included in the definition of Indian tribe 
in 2 C.F.R. § 175.25(b), but 

2 Does not mean any: 

a State, as defined under 2 C.F.R. § 175.25(e),  

b Local government, as defined under 2 C.F.R. § 175.25(c),  

c Indian tribe, as defined by 2 C.F.R. § 175.25(b), or 

d Foreign public entity, as defined under 2 C.F.R. § 175.25(a), 
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(d)  Severe forms of trafficking in persons, as provided under section 103 of the TVPA, 
as amended, 22 U.S.C. § 7102, means: 

1  Sex trafficking in which:  

a A commercial sex act is induced by:  

(i)  Force,  

(ii) Fraud, or 

(iii) Coercion, or 

b The person induced to perform a commercial sex act has not attained 
eighteen years of age, or 

2  Forced labor that is:  

a Obtained by:  

(i)  Recruitment,  

(ii) Harboring, 

(iii) Transportation, 

(iv) Provision, or 

(v) Other means of acquiring,  

b By the use of:  

(i)  Force,  

(ii) Fraud, or 

(iii) Coercion, and  

c For the purpose of:  

(i)  Involuntary servitude, 

(ii) Peonage, 

(iii) Debt bondage, or 
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(iv) Slavery, 

(3)  Provisions Applicable to All Recipients. The Recipient agrees, and assures that its 
Subrecipients will: 

(a)  Provide Information. Inform FTA immediately of any information it receives from 
any source alleging a violation of the following prohibitions: 

1  Engaging in severe forms of trafficking in persons during the period of time that 
the Recipient’s Underlying Agreement is in effect, 

2  Procuring a commercial sex act during the period of time that the Recipient’s 
Underlying Agreement is in effect, or 

3  Using forced labor in the performance of the Recipient’s Underlying Agreement 
or subagreements, and 

(b)  Subagreement Provision. Include the following provision in any subagreement it 
enters into with a private entity as defined in section 3.g(2)(c) of this Master 
Agreement: 

____________ agrees that it and its employees that participate 
in the Recipient’s Underlying Agreement, may not: 

1.  Engage in severe forms of trafficking in persons during 
the period of time that the Recipient’s Underlying 
Agreement is in effect, 

2.  Procure a commercial sex act during the period of time 
that the Recipient’s Underlying Agreement is in effect, or 

3.  Use forced labor in the performance of the Recipient’s 
Underlying Agreement or subagreements, 

(4)  Provisions Applicable to a Private Entity that is the Recipient. If the Recipient is a 
private entity, it agrees to all of the following: 

(a)  Prohibitions. It, its employees, its Subrecipients, and its Subrecipients’ employees 
that participate in the Underlying Agreement will not: 

1  Engage in severe forms of trafficking in persons during the period of time that 
the Recipient’s Underlying Agreement is in effect, 

2  Procure a commercial sex act during the period of time that the Recipient’s 
Underlying Agreement is in effect, or 
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3  Use forced labor in the performance of the Recipient’s Underlying Agreement 
or subagreements, 

(b)  Termination of Funding. Section 106(g) of the TVPA, as amended, 22 U.S.C. 
§ 7104(g), provides FTA the right to terminate the Underlying Agreement for a 
violation of that Act and that: 

1  Consistent with U.S. OMB guidance, “Award Term for Trafficking in Persons,” 
2 C.F.R. part 175, FTA may unilaterally terminate the Underlying Agreement, 
without penalty to the Federal Government, if FTA determines that: 

a  A private entity that is the Recipient or its Subrecipient has: 

(i)  Engaged in severe forms of trafficking in persons as described in this 
section during the period of time that the Recipient’s Underlying 
Agreement is in effect, 

(ii) Procured a commercial sex act during the period of time that the 
Recipient’s Underlying Agreement is in effect, or 

(iii) Used forced labor in the performance of the Recipient’s Underlying 
Agreement or subagreements, or 

b  An FTA official authorized to terminate the Recipient’s Underlying 
Agreement determines that: 

(i)  An employee of a private entity that is the Recipient or its Subrecipient 
has: 

(A) Engaged in severe forms of trafficking in persons during the period 
of time that the Recipient’s Underlying Agreement is in effect, 

(B) Procured a commercial sex act during the period of time that the 
Recipient’s Underlying Agreement is in effect, or 

(C) Used forced labor in the performance of the Recipient’s Underlying 
Agreement or subagreements, and 

(ii) That employee’s conduct is either: 

(A) Associated with performance in the Recipient’s Underlying 
Agreement, or 
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(B) Imputed to the Recipient or the Subrecipient using the standards and 
due process for imputing the conduct of an individual to an 
organization provided in: 

(I)  U.S. OMB “Guidelines to Agencies on Governmentwide 
Debarment and Suspension (Nonprocurement),” 2 C.F.R. 
part 180, and 

(II) U.S. DOT regulations, “Nonprocurement Suspension and 
Debarment,” 2 C.F.R. part 1200, and 

(c)  Remedies Other Than Termination.  The Recipient agrees that FTA’s right to 
terminate funding as provided by the TVPA is in addition to all other remedies for 
noncompliance that are available to the Federal Government under this Master 
Agreement, and 

(5)  Provisions Applicable to a Recipient That is Not a Private Entity.  The Recipient that is 
not a private entity agrees to all of the following: 

(a)  Termination of Funding. Section 106(g) of the TVPA, as amended, 22 U.S.C. 
§ 7104(g), provides FTA the right to terminate the Underlying Agreement for a 
violation of that Act and that: 

1  Consistent with U.S. OMB guidance, “Award Term for Trafficking in Persons,” 
2 C.F.R. part 175, FTA may unilaterally terminate the Underlying Agreement, 
without penalty to the Federal Government, if: 

a  A private entity that is the Recipient’s Subrecipient is determined to have: 

(i)  Engaged in severe forms of trafficking in persons as described in this 
section during the period of time that the Recipient’s Underlying 
Agreement is in effect, 

(ii) Procured a commercial sex act during the period of time that the 
Recipient’s Underlying Agreement is in effect, or 

(iii) Used forced labor in the performance of the Recipient’s Underlying 
Agreement or subagreements, or 

b  An FTA official authorized to terminate the Recipient’s Underlying 
Agreement determines that: 

(i) An employee of a private entity that is the Subrecipient has: 

(A) Engaged in severe forms of trafficking in persons during the period 
of time that the Recipient’s Underlying Agreement is in effect, 
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(B) Procured a commercial sex act during the period of time that the 
Recipient’s Underlying Agreement is in effect, or 

(C) Used forced labor in the performance of the Recipient’s Underlying 
Agreement or subagreements, and 

(ii) That employee’s conduct is either: 

(A) Associated with performance in the Recipient’s Underlying 
Agreement, or 

(B) Imputed to the Subrecipient using the standards for due process to 
impute the conduct of an individual to an organization provided in: 

(I)  U.S. OMB “Guidelines to Agencies on Governmentwide 
Debarment and Suspension (Nonprocurement),” 2 C.F.R. 
part 180, and 

(II) U.S. DOT regulations, “Nonprocurement Suspension and 
Debarment,” 2 C.F.R. part 1200, and 

(b)  Remedies Other Than Termination.  The Recipient agrees that FTA’s right to 
terminate funding as provided by the TVPA is in addition to all other remedies for 
noncompliance available to the Federal Government under this Master Agreement. 

Section 4.  Federal Funding. 

a.  Maximum Federal Funding.  The Recipient agrees that FTA’s responsibility to provide 
Federal funding for its Project is: 

(1)  The amount shown in its Underlying Agreement, as modified by the most recent  
Amendment to its Underlying Agreement, which is equal to the smallest of:  

(a)  The maximum amount permitted by Federal law(s) or regulation(s), 

(b)  The “Maximum FTA Amount Awarded” as stated in the Underlying Agreement, or 

(c)  The amount calculated based on the requisite “Maximum Percentage(s) of FTA 
Participation,” if any, but 

(2)  Limited to the amounts listed in the most recent Approved Project Budget for the Project 
identified in the Underlying Agreement and the most recent amendment thereto, if any, 

b.  Basis of FTA Funding. The “Estimated Total Eligible Cost” stated in the Underlying 
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Agreement or Amendment thereto forms the basis on which FTA determines the “Maximum 
FTA Amount Awarded”: 

(1)  “Net Project Cost.”  If Federal law(s) or regulation(s) requires an FTAfunded Project to 
be financed on the basis of its “Net Project Cost,” as defined in 49 U.S.C. § 5302(12), as 
amended by MAP21, or 49 U.S.C. § 5302 under applicable previous authorizing 
legislation: 

(a)  FTA will provide Federal funds for a percentage of the portion of the “Estimated 
Total Eligible Project Cost” that the Recipient cannot reasonably finance from its 
revenues, which is the “Net Project Cost,” 

(b)  FTA will use the amount of the “Estimated Total Eligible Cost” stated on the 
Underlying Agreement to calculate the “Maximum FTA Amount Awarded,” and 

(c)  In FTA’s Electronic Management System, the amount stated as the “Estimated 
Total Eligible Cost” on the Underlying Agreement is actually the “Estimated Net 
Project Cost,” and 

(2)  Other Basis for FTA Participation.  If Federal law or FTA permits a Project to be 
financed on another basis than its “Net Project Cost” as defined in 49 U.S.C. § 5302, as 
amended by MAP21, or 49 U.S.C. § 5302 under applicable previous authorizing 
legislation: 

(a)  FTA will provide Federal funds for all or part of the estimated Project cost that is 
eligible for Federal funding, 

(b)  In some instances, FTA has discretion to determine the amount of Federal funding 
to provide for a specific Project, and 

(c)  FTA will use the amount stated in the Underlying Agreement awarding funding for 
the Project as the “Estimated Total Eligible Cost” to calculate the “Maximum FTA 
Amount Awarded.” 

Section 5.  Local Share.  The Recipient agrees that: 

a.  Amount of the Local Share. Local share requirements established by 49 U.S.C. chapter 53 
vary depending on the following provisions accompanying the source of funding: 

(1)  Statutory and regulatory requirements of the Federal program for which funding for the 
Project will be derived,  

(2)  Applicable Federal guidance providing interpretations of Federal laws and regulations, 
including Federal restrictions (if any) that apply due to the specific fiscal year of the 
Federal funding, and 
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(3)  Special for the Tribal Transit Program: 

(a)  The Tribal Transit Formula Program under MAP21 does not require a local share, 

(b)  Except as FTA determines otherwise in writing, the Tribal Transit Discretionary 
Program under MAP21 requires a minimum ten (10) percent local share, and 

(c)  The Tribal Transit Program, Discretionary Only, in effect in FY 2012 or a previous 
fiscal year does not require a local share, 

b.  Permissible Sources of Local Share.  The following are permissible sources of local share: 

(1)  Undistributed cash surpluses, 

(2)  A replacement or depreciation cash fund or reserve, or 

(3)  New capital, 

c.  Permissible Sources of Local Share if Approved in Writing for the Program or Project by 
FTA. 

(1)  Program income generated by an earlier grant may be used as the local share for a 
subsequent eligible public transportation project, 

(2)  Nonfarebox revenues from the operation of public transportation service may be used 
as the local share of any project, such as: 

(a)  The lease of project facilities and equipment, 

(b)  The sale of advertising, 

(c)  Concession revenues and other nonfarebox revenues, 

(d)  A service agreement with a State or local social service agency or a private social 
service organization, 

(e)  A voluntary or mandatory fee that a college, university, or similar institution 
imposes on all its students for free or discounted transit service, and 

(f)  For Tribal Transit Programs, funding under the Federal Lands Highway Program, 
23 U.S.C. § 204 may be used as local share for the Tribal Transit Programs, 

d.  Restricted Sources of Local Share. Unless FTA determines otherwise in writing, the 
following are restricted sources of local share: 
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(1)  Inkind Contributions. Inkind resources are eligible for local share only if permitted 
under: 

(a)  49 C.F.R. § 18.24 or 49 C.F.R. § 19.23, or 

(b)  Other Federal law, regulation, or guidance, and 

(2)  Bond Proceeds as Local Share. As provided by 49 U.S.C. § 5323(e): 

(a)  The proceeds from revenue bonds to provide the local share of the net project cost 
of a capital project supported with funds appropriated or made available for 
49 U.S.C. §§ 5307, 5309, 5337, or as FTA may determine, only if: 

1  The aggregate amount of financial support for public transportation in the 
Recipient’s urbanized area provided by the State and affected local 
governmental authorities during the next three (3) Federal fiscal years is not less 
than the aggregate amount of financial support provided by the State and 
affected local governmental authorities in the urbanized area during the 
preceding three (3) fiscal years, and 

2  Sufficient information to support that conclusion is included in the State 
transportation improvement program required under 49 U.S.C. § 5304, and 

(b)  If the Recipient is eligible, FTA may reimburse the Recipient for deposits of bond 
proceeds in a debt service reserve, made up of deposits with a bondholder's trustee, 
to ensure the timely payment of principal and interest on bonds the Recipient issued 
to finance its Project, 

e.  Prohibited Sources of Local Share. Except as permitted by Federal law, regulation, or 
guidance, or approved in writing by FTA, the Recipient will not provide any local share 
funds derived from: 

(1)  Farebox revenues from providing public transportation services using facilities and 
equipment acquired with funding provided for by the Underlying Agreement, and 

(2)  Other Federal funds not authorized for use as local share by Federal law, regulation, or 
guidance, and 

f.  Duty to Obtain the Local Share.  The Recipient agrees to: 

(1)  Complete all proceedings necessary to provide the local share, except as FTA permits 
otherwise in writing, and 

(2)  Notify FTA of any changed circumstances adversely affecting its ability to pay its local 
share, and 

43 

LKWD-PRR212_00086

LKWD-PRR212_00086



 
 
 
 

 
 

  
 

   
  

 
  

 
     

   
     

     
 

    
 

     
 

    
 

      
 

 
     

 
      

 
      

  
 
 

     
 

 
        

  
 

     
 

 
 

  
 

   
 

 
 

  

(3)  In its notification: 

(a)  Describe the actions it has taken or will take to ensure adequate resources to provide 
the local share, and 

(b)  Reaffirm its commitment to provide the local share, 

g.  Prompt Provision of the Local Share. Unless, and only to the extent, FTA has provided its 
written consent permitting the Recipient to defer its local share of its Project activities, the 
Recipient agrees to provide its proportionate amount of its local share no later than the time it 
draws down the proportionate Federal share to pay the costs of its project activities, and 

h.  Reductions or Refunds. Except as FTA permits otherwise in writing: 

(1)  Reductions of Local Share.  The Recipient agrees that: 

(a)  If it reduces its local share of its Project costs, then 

(b)  At the same time, it must reduce the proportionate amount of Federal funding for 
the Project, and 

(2)  Refunds of Project Costs.  The Recipient agrees that: 

(a)  If the Recipient accepts a refund of its local share of Project costs, then 

(b)  At the same time, it must provide the Federal Government an amount of that refund 
proportionate to the Federal contribution. 

Section 6.  Approved Project Budget.  Except as FTA determines otherwise in writing, the 
Recipient agrees to all of the following: 

a.  Development and Approval.  It will prepare a Project budget that, after FTA has provided its 
approval will be: 

(1)  Designated the “Approved Project Budget,” and 

(2)  Incorporated by reference and made part of its Underlying Agreement, 

b.  Restrictions. Only if consistent with the Approved Project Budget will it: 

(1)  Incur Project costs, or 

(2)  Withdraw Project funds,   

c.  Amendments.  As provided in the applicable FTA program or project management guidance, 
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it must obtain FTA approval before: 

(1)  Amending its Approved Project Budget, and 

(2)  Seeking an accompanying amendment to its Underlying Agreement, 

d.  Transfer of Funds.  It will obtain written FTA approval before transferring Project funds if 
those transfers are not expressly authorized by Federal law, regulation, or guidance, 

e.  Budget Revisions.  It will obtain advance written approval for any budget revision that would 
require additional Federal funding,   

f.  Additional Federal Funding.  An award of additional Federal funds will require a new 
Approved Project Budget, and 

g.  Unspent Federal Funds. It will inform FTA promptly if it believes it will have unspent 
Federal funds after the Project’s performance period ends. 

Section 7.  Payments to the Recipient.  Except as the Federal Government determines 
otherwise in writing, the Recipient agrees to comply with all of the following: 

a.  Conditions for Accessing FTA Funds.  The Recipient agrees that it will not in any manner 
seek or obtain FTA funds for eligible Project costs until: 

(1)  It has executed the Underlying Agreement or Amendment to the Underlying Agreement 
for the Project, 

(2)  It has received and filed: 

(a) A properly signed document seeking payment for the expense, such as: 

1 A voucher, or 

2 An appropriate record, and 

(b) A properly detailed description supporting the relationship of the expense to the 
Project, 

(3)  It has identified all sources of Federal funds from which the payment is to be derived, 

(4)  It has provided FTA all financial and progress reports required to date, and 

(5)  Unless FTA has stated in writing that the Recipient may defer the local share, if it must 
provide a local share: 
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(a)  It will not request or obtain more Federal funds than justified by eligible local share 
resources it has provided, 

(b)  It will not cause the proportion of Federal funds available to the Project at any time 
to exceed the percentage authorized by the Underlying Agreement, and 

(c)  It will demonstrate that, when combined with Federal payments, it will provide 
adequate local funds that will cover all costs to be incurred for the Project, 

b.  Eligible Project Costs. Except as the Federal Government determines otherwise in writing, 
the Recipient agrees to seek and obtain FTA funds awarded in the Underlying Agreement 
only for eligible Project costs that are: 

(1)  Consistent with the: 

(a)  Project Description, 

(b)  Approved Project Budget, 

(c)  Underlying Agreement, and  

(d)  This Master Agreement, 

(2)  Necessary to carry out the Project, 

(3)  Reasonable for the property or services acquired, 

(4)  The actual net costs minus reductions of the costs incurred, which: 

(a)  Consists of the price paid minus reductions of the Project costs incurred, such as 
any: 

1 Refunds, 

2 Rebates, or  

3 Other items of value, but  

(b)  Excludes program income, 

(5)  Incurred for work performed after the Effective Date of the: 

(a)  Underlying Agreement or Amendment to that Underlying Agreement, 

(b)  Preaward authority FTA has provided, or 
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(c)  Letter of No Prejudice, 

(6)  Satisfactorily documented, 

(7)  Treated consistently as provided by federally approved accounting principles and 
procedures, and 

(8)  Eligible for Federal funding under applicable Federal laws, regulations, and guidance, 
including, but not limited to: 

(a)  The legislation and regulations that apply to the FTA program under which funding 
for the Underlying Agreement was awarded, and 

(b)  U.S. DOT’s allowable costs regulations, 49 C.F.R. § 18.22(b) and 49 C.F.R. 
§ 19.27, which identify four separate sets of Federal cost principles that apply to 
four specific types of recipients: 

1  U.S. OMB, “Cost Principles for State, Local, and Indian Tribal Governments 
(U.S. OMB Circular A87),” 2 C.F.R. part 225, apply to Project costs incurred 
by a State, local government, or Indian tribal government, 

2  U.S. OMB, “Cost Principles for Educational Institutions (U.S. OMB Circular 
A21),” 2 C.F.R. part 220, apply to Project costs incurred by an institution of 
higher education, 

3  U.S. OMB, “Cost Principles for Nonprofit Organizations (U.S. OMB Circular 
A122),” 2 C.F.R. part 230, apply to Project costs incurred by a private 
nonprofit organization, and 

4  The Federal Acquisition Regulation (FAR), 48 C.F.R. part 31, “Contract Cost 
Principles and Procedures,” apply to Project costs incurred by a private for
profit organization, unless the forprofit organization is listed in 2 C.F.R. 
part 230, appendix C, 

c.  Ineligible Costs.  The Recipient understands and agrees that, except as the Federal 
Government determines otherwise in writing, FTA will exclude ineligible costs, such as a: 

(1)  Project cost the Recipient has incurred before the Effective Date of the Underlying 
Agreement or an Amendment to the Underlying Agreement that is not: 

(a)  Accompanied by FTA’s written approval, including, but not limited to: 

1  Preaward authority FTA has provided, or 

2  A Letter of No Prejudice, and 
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(b)  Permitted by: 

1 Applicable Federal law, 

2 Applicable Federal regulation, 

3 Applicable Federal guidance, 

4 The Underlying Agreement or an Amendment to the Underlying Agreement, or 

5 This Master Agreement, 

(2)  Cost not included in the most recent Approved Project Budget, 

(3)  Cost for Project property or services received in connection with any third party 
agreement, which cost must have, but does not have, FTA’s written concurrence or 
approval in writing, 

(4)  Ordinary governmental or nonproject operating cost, as prohibited by 49 U.S.C.  
§ 5323(h),  

(5)  Profit or fee for the Recipient’s services provided in connection with the Underlying 
Agreement, or 

(6)  Cost ineligible for FTA participation as provided by applicable Federal laws,  
regulations, or guidance,  

d.  Bond Interest and Other Financing Costs – Limited Eligibility.  The Recipient agrees that: 

(1)  Allowability. Bond interest and other financing costs are allowable costs to the extent 
permitted by applicable Federal laws, regulations, and guidance, and 

(2)  Federal Share. FTA’s share of Project interest and financing costs will be limited to an 
amount that does not exceed the most favorable financing terms reasonably available for 
the Project at the time of borrowing, except as the Federal Government determines 
otherwise in writing, 

e.  Payment Procedures Based on the Type of Award Made to an FTA Recipient.  Except as 
FTA determines otherwise in writing, the Recipient understands and agrees that: 

(1)  All payments under the Project will be made through electronic methods, 

(2)  Payment procedures for an FTA Recipient that is awarded a Grant differs from payment 
procedures for an FTA Recipient that is awarded funding under a Cooperative 
Agreement, and 
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(3)  FTA will determine which electronic system it will use to make payments to the  
Recipient,  

f.  Payment Procedures Generally.  The Recipient understands and agrees to the following: 

(1)  FTA will make payments of Federal funds as follows: 

(a)    Except as provided in (b) and (c) below, to a Recipient awarded with a Grant or 
other types of Federal funding, FTA will make payments of Federal funds using the 
FTA Electronic Clearinghouse Operation Web System (ECHOWeb) through the 
Automated Clearing House (ACH) payment method regardless of the amount, but 
not before the Recipient has executed the Underlying Agreement, except 

(b)  To a Recipient awarded with a Cooperative Agreement, FTA will make payments 
using the DELPHI eInvoicing System or Delphi Mark View System if the Recipient 
is granted a waiver (see Section 7.g(2) of this Master Agreement), and 

(c)  If the FTA Project Manager decides that a more detail review of supporting 
documentation is needed before allowing the Recipient to receive Federal funds, 
FTA may make payments using the DELPHI eInvoicing System (see the following 
Section 7.g of this Master Agreement for more information about accessing and 
using the DELPHI eInvoicing System), and 

(2)  Electronic Clearing House Operation Payments. The Recipient agrees that if payment is 
made through ECHOWeb using an ECHO Control Number: 

(a)  Federal Guidance.  It will comply with the “ECHO Web User Manual For FTA and 
FAA,” July 2012, 

(b)  Limited to Project Expenses.  It will withdraw Federal funds only to pay eligible 
Project expenses, 

(c)  Major Withdrawals.  When a single withdrawal will exceed $50,000,000, it will 
notify the appropriate FTA Regional or Program Office at least three days before 
the withdrawal is anticipated, 

(d)  Immediate Use. The Recipient: 

1  Will not withdraw Federal funds until actually needed for immediate payment of 
Project expenses, and 

2  Will use those funds for payments of Project expenses no later than three (3) 
days after receipt, except as the Federal Government permits otherwise in 
writing, 

(e) Limits.  It will not withdraw more than the sum of Federal funds the Federal 
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Government has awarded in the Underlying Agreement for its Project or the current 
available balance for its Project, whichever is less, 

(f)  Control.  It will provide for the control and accountability of all Federal funds 
awarded for the Project consistent with Federal requirements and procedures for 
using ECHOWeb, 

(g)  Reporting.  It will report its cash payments and balances promptly, unless FTA 
determines otherwise in writing, and 

(h)  Penalties.  If it fails to comply with this section 7 of this Master Agreement, it may 
incur or be subjected to penalties, including, but not limited to the following: 

1  Access to ECHOWeb. The Federal Government may revoke or suspend the 
Recipient’s ECHO Control Number and access to the ECHOWeb if the Federal 
Government determines that:  

a  Fraud, waste, mismanagement, or abuse exists in the Recipient’s use and 
application of Federal funds, 

b  The Recipient fails to use those funds to pay Project costs within three (3) 
days, 

c  The Recipient fails to return withdrawn but unspent funds to the Federal 
Government within a reasonable time, or 

d  The Recipient fails to establish procedures to minimize the time elapsing 
between advances of Federal funds and payments of Project costs, 

2  Interest. The Recipient agrees to pay interest to the Federal Government on any 
Federal funds withdrawn prematurely, irrespective of whether the Federal funds 
have been deposited in an interestbearing account: 

a  A State or State instrumentality.  If it is a State or State instrumentality, it 
agrees to pay interest calculated as provided by: 

(i)  Section 5(b) of the Cash Management Improvement Act of 1990, as 
amended, 31 U.S.C. § 6503(b), or 

(ii) U.S. Treasury regulations, “Rules and Procedures for Efficient Federal
State Funds Transfers,” 31 C.F.R. Part 205, or 

b  Other than a State or State instrumentality.  If it is not a State or State 
Instrumentality, it agrees to pay prejudgment common law interest 
determined by the Federal Government, as authorized by joint U.S. Treasury 
and U.S. Department of Justice (joint U.S. Treasury and U.S. DOJ) 
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regulations, “Standards for the Administrative Collection of Claims,” 
31 C.F.R. § 901.9(i).  The amount of interest due may be determined by: 

(i)  The amount of interest the Recipient demonstrates it earned on its 
premature withdrawals of Federal funds, 

(ii) The amount of interest based on the “Treasury tax and loan account” 
rate prescribed under 31 U.S.C. § 3717 for debts owed to the United 
States, or 

(iii) An amount of interest as the Federal Government otherwise determines, 

g.  Payment Procedures for Recipients of Cooperative Agreements. Recipients of Cooperative 
Agreement must use the DELPHI eInvoicing System (eInvoicing) to obtain Federal 
payments for Project costs, unless a waiver is granted: 

(1)  Standard Procedures. To make and receive payments through eInvoicing, the following 
procedures must be followed: 

(a)  Recipient’s Responsibilities. The Recipient’s responsibilities include the following: 

1 Access to eInvoicing. To access DELPHI eInvoicing, the Recipient: 

a  Should contact its FTA Project Manager to obtain the required DELPHI 
User access form and approval,  

b  Must complete the required forms that the FAA, Enterprise Service Center’s 
(ESC) Help Desk uses to verify the Recipient’s identity, and present it to a 
Notary Public for verification, 

c  Return that form, completed and notarized, to: 

DOT Enterprise Services Center  
FAA Accounts Payable, AMZ100  
PO Box 25710  
Oklahoma City, OK 73125,  

d  Should contact its Project Manager with any changes to its system profile 
information, and 

e  Must have internet access to register and submit payment requests through 
eInvoicing, 

2  Payment Requests. The Recipient must submit each payment request 
electronically through eInvoicing, unless a waiver is granted.  Use of eInvoicing 
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requires the FTA Project Manager to review all supporting documentation 
before authorizing payment, and 

3  Additional Information. The U.S. DOT elnvoicing website 
(http://www.dot.gov/cfo/delphieinvoicingsystem.html) displays additional 
information, including access forms and training materials a Recipient may 
need, 

(b)  Federal Responsibilities. 

1  Providing Access to eInvoicing.  FTA and U.S. DOT have the following 
responsibilities: 

a  The FTA Project Manager will approve the Recipient’s access to the 
eInvoicing System by completing the Delphi/ESC User Access Form.  The 
Recipient's name, email address, and project number(s) must be referenced 
on the form and then forwarded to the FTA DELPHI Security Officer(s) 
located in the Office of Budget and Policy, Office of Financial Systems that 
will then forward the completed User Access Form to FAA/ESC’s 
eInvoicing Help Desk, 

b  FAA/ESC will then invite the Recipient to register to receive funding 
through eInvoicing, and 

c  FAA/ESC will validate the form and email a user ID and password to the 
Recipient, and 

2  FAA/ESC must process payment requests to Recipients of Federal funding 
through a Cooperative Agreement electronically on behalf of FTA, and will 
deposit funds with the Recipient’s financial institution (Note:  FTA no longer 
issues paper checks), 

(2)  Waiver Requests. U.S. DOT Financial Management officials may, on a casebycase 
basis, waive the requirement to register and use the DELPHI eInvoicing System, 

(a)  Recipient’s Responsibilities.  If the Recipient seeks a waiver from the requirement 
to use eInvoicing: 

1  It must notify U.S. DOT and FTA by: 

a  Downloading the waiver request form that can be obtained on the U.S. DOT 
elnvoicing website (http://www.dot.gov/cfo/delphieinvoicingsystem.html), 
and 

b  Notifying its FTA Project Manager that it has requested a waiver from the 
use of the DELPHI eInvoicing System, and 
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2  Send its waiver request to the Director of the Office of Financial Management, 
U.S. Department of Transportation, Office of the Secretary (OST), Office of 
Financial Management, B30, Room W93431, 1200 New Jersey Avenue SE, 
Washington DC 205900001, DOTElectroniclnvoicing@dot.gov, and 

3  If a Recipient is granted a waiver from the use of eInvoicing, then payment will 
be made using the Delphi Mark View System, the Recipient should submit all 
hardcopy invoices and any supporting documentation directly to: 

a  Email address: FTAinvoices@faa.gov (Note:  no more than 10 MB of data 
can be transmitted at one time.  For invoices greater than 10MB, split into 
multiple emails and notate in the subject Email 1 of 4; 2 of 4; etc., 

b  Or mail to: 

DOT/FAA (FTA Account)  
6500 South MacArthur Blvd.  
AMZ150, HQ Room 272  
PO Box 269041 Oklahoma City, OK 7312569041,  

and  

(b) Federal Responsibilities.  FTA and U.S. DOT have the following responsibilities: 

1  The Director, OST, Office of Financial Management, will confirm or deny the 
request within approximately 30 days, and. 

2  If the request is confirmed, then payments will be made after receipt of the 
required FTA reporting forms, provided the Recipient has complied with: 

a  49 C.F.R. § 18.21 or 49 C.F.R. § 19.22, and 

b  The requirements of this section 7 of this Master Agreement, 

h.  Payments to the Recipient. 

(1)  ECHO System. If the Recipient is authorized to receive payments through ECHOWeb, 
FTA does not review the drawdown when it is made.  However, FTA may review the 
drawdown at a later time, and that drawdown may then be subject to an audit under 
financial oversight review, a triennial review, or another audits, 

(2)  DELPHI eInvoicing System or Delphi Mark View System.  If the Recipient is not 
receiving payments through ECHOWeb, for the Recipient to obtain Federal payments 
of its Project costs: 
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(a)  The Recipient must submit a request for payment with adequate supporting 
information for FTA to determine that it: 

1  Has complied and is complying with the Underlying Agreement and this Master 
Agreement,  

2  Is making adequate progress toward Project completion, and 

3  Has satisfied FTA that the Federal funds requested are needed for Project 
purposes in that requisition period, and 

(b)  After the Recipient has demonstrated satisfactory compliance with this Section 7 of 
this Master Agreement, FTA may reimburse the Federal share of the Recipient’s 
apparent allowable costs incurred or to be incurred in the requisition period if: 

1  Those apparent allowable costs are consistent with the Approved Project Budget 
for the Project, and 

2  Those apparent allowable costs do not exceed the maximum amount of Federal 
funds that may be paid through the Federal fiscal year of that requisition, 

i.  Safeguarding Project Funds.  The Recipient: 

(1)  Agrees to deposit all Federal funds it receives in a financial institution, and 

(2)  Understands that FTA encourages it to use financial institutions owned at least fifty 
(50) percent by minority group members, 

j.  The Recipient’s Duty to Pay Project Costs.  When accompanied by appropriate 
documentation, the Recipient agrees that: 

(1)  In General.  It will pay eligible Project costs when due, and 

(2)  Local Share Required. Unless FTA determines otherwise in writing, when required to 
provide a local share, it will pay each Project cost by using: 

(a)  Federal funding available through the Underlying Agreement, and 

(b)  Adequate nonFederal resources, either through:  

1 Eligible financial contributions,  

2 Eligible inkind property or services, or  

3 Both,  
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k.  Effect of Federal Payments.  The Recipient understands and agrees that any Federal payment 
made for a Project cost does not constitute: 

(1)  The Federal Government’s final decision about the eligibility of the cost for payment 
under the Project,  

(2)  A waiver of any violation of: 

(a)  Any Federal law, 

(b)  Any Federal regulation, 

(c)  The Underlying Agreement, or 

(d)  This Master Agreement, or 

(3)  Both, 

l.  Revocation of Federal Funds.  The Federal Government may revoke the unexpended portion 
of Federal funds awarded for the Project, 

m. Final Cost Determination.  The Recipient acknowledges that the Federal Government will 
not make a final determination about the eligibility of any cost until the Project audit has 
been completed, 

n.  Closeout.  The Recipient agrees that Project closeout will not alter: 

(1) The Recipient’s obligation to return any amounts it owes the Federal Government for: 

(a)  Later refunds, 

(b)  Corrections, or 

(c)  Other similar actions, and 

(2)  The Federal Government’s right to disallow costs and recover funds based on a later 
audit or other review, 

o.  Notification.  If the Federal Government determines that the Recipient is not entitled to any 
portion of Federal funds paid, the Federal Government will notify the Recipient in writing, 

p.  Recovery of Improper Payments.  Unless prohibited by Federal law or regulation, the Federal 
Government may recover any funds necessary to satisfy any outstanding monetary claims it 
may have against the Recipient, 
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q.  Program Income.  The Recipient understands that it may use its program income derived 
from the Project as FTA permits:  

(1)  Uses.  If FTA has provided written approval in the Underlying Agreement or otherwise, 
the Recipient may use its program income: 

(a)  To support or supplement funding for the Underlying Agreement, 

(b)  For purposes of and under the conditions of the Underlying Agreement, 

(c)  For purposes of support for other capital transportation projects, as provided under 
49 U.S.C. § 5334(h), 

(d)  After the end of the award period, as determined by FTA, for other purposes apart 
from support for public transportation, 

(e)  As authorized under applicable Federal law, or 

(f)  As authorized under 49 C.F.R. § 18.25 or 49 C.F.R. § 19.24, provided that FTA 
consents in writing, and 

(2)  Costs Associated With Program Income.  Except as FTA determines otherwise in 
writing, in determining the total amount of program income a Recipient has earned 
under its Project: 

(a)  If costs incident to earning program income have not been charged to the 
Underlying Agreement, then 

(b)  Those costs may be deducted from the Recipient’s gross income, 

r.  Excess Payments, Disallowed Costs, Refunds, Claims, Debts, Interest, Penalties, 
Administrative Charges, and Other Amounts Owed to the Federal Government. 

(1)  The Recipient’s Responsibility to Pay.  The Recipient agrees that after receiving notice 
of specific amounts due, it will pay the amount it owes the Federal Government for: 

(a)  Excess Federal payments for disallowed costs, 

(b)  Refunds due and amounts recovered from third parties or other sources, 

(c)  Federal claims or debts, 

(d)  Interest assessed, 

(e)  Penalties, 

(f)  Administrative charges, or 
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(g)  Other amounts it owes the Federal Government, and 

(2)  Amount of Interest Due.  The amount of interest to be assessed depends on the  
procedures used to pursue payment:  

(a)  The Debt Collection Act.  When the Federal Government uses the procedures of the 
Debt Collection Act of 1982, as amended, 31 U.S.C. § 3701 et seq., to collect 
claims or debts owed by the Recipient for any reason authorized under that Act 
(including excess payments and disallowed costs), the Recipient agrees that the 
amount of interest it will owe will be determined by: 

1  Joint U.S. Treasury and U.S. DOJ regulations, “Standards for the 
Administrative Collection of Claims,” 31 C.F.R. part 900, specifically 31 C.F.R. 
§ 901.9(a) – (g), or 

2  Common law interest authorized by 31 C.F.R. § 901.9(i), as the Federal 
Government determines, and 

(b)  Other Collection Processes.  When the Federal Government uses methods or 
procedures other than those described in 31 U.S.C. § 3701 et seq. to recover moneys 
the Recipient owes the Federal Government, the Recipient agrees that: 

1 General Requirement.  Common law interest will be due as authorized by 
U.S. DOJ regulations, “Standards for the Administrative Collection of Claims,” 
31 C.F.R. § 901.9(i), but 

2  Exception.  Interest for premature withdrawals of Federal funds by States or 
State instrumentalities will be calculated as required under: 

a  Section 5(b) of the Cash Management Improvement Act of 1990, as 
amended, 31 U.S.C. § 6503(b), and 

b  U.S. Department of the Treasury regulations, “Rules and Procedures for 
Efficient FederalState Funds Transfers,” 31 C.F.R. part 205, and 

s.  Deobligation of Federal Funds.  The Recipient understands and agrees that the Federal 
Government may deobligate Federal funds the Recipient has not spent before Project 
closeout. 

Section 8.  Project Records and Reports.  As provided by Federal laws, regulations, and 
guidance, except as the Federal Government determines otherwise in writing: 

a.  Project Records.  The Recipient agrees to maintain satisfactory records of Project activity to 
the extent FTA requires, including: 
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(1)  Financial Records. Accurate financial records in its Project account, including records 
of: 

(a)  Project Assets Received.  The amount of all assets it receives for Project use, 
including, but not limited to: 

1 All funds or the value of any property the Federal Government provides for the 
Project, and 

2 All other funds and the value of any property or services it has received from 
sources other than the Federal Government: 

a Provided for the Project, 

b Accruing to the Project, or 

c Otherwise received on account of the Project,  and 

(b)  Project Costs. Information about Project costs, including: 

1  All Project costs incurred for:  

a Project property, or  

b Project services,  

2  Detailed descriptions of the type of property or services acquired, including, but 
not limited to: 

a Properly executed payrolls, 

b Time records, 

c Invoices, 

d Contracts,  

e Vouchers, and 

f Other appropriate records, and 

3 Detailed justifications for those Project costs, and 
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(c)  Program Income.  All program income derived from Project implementation, except 
income FTA determines to be exempt from Federal program income record 
requirements,  

(2)  Other Records Needed for Reports. Sufficient Project records as needed to prepare the 
adequate Project reports it must submit to the Federal Government,  

(3)  Availability of Project Records. Maintaining Project records: 

(a)  Readily accessible for review, and 

(b)  As feasible, separate from records not related to the Project, and 

(4) Formats. Project records subject to these requirements include, but are not limited to: 

(a)  Records on paper, 

(b)  Electronic records, including any emails pertaining to the Project, and 

(c)  Records created in other formats, 

b.  Project Reports. 

(1) Reports Required.   The Recipient agrees to provide to FTA, and to others if FTA so 
directs: 

(a)  All reports required under:  

1 Applicable Federal laws,  

2 Applicable Federal regulations,  

3 The Underlying Agreement,  

4 This Master Agreement, or  

5 FTA’s express direction,  

(b)  Any other reports, except as FTA determines otherwise in writing, whether 
identified in: 

1 FTA Program guidance, or  

2 Other applicable Federal guidance, and  

(c)  In the number and format as FTA specifies, whether in: 
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1 Electronic formats that comply with: 

a Section 508 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 
§ 794d, and 

b U.S. Architectural and Transportation Barriers Compliance Board (ATBCB) 
regulations, “Electronic and Information Technology Accessibility 
Standards,” 36 C.F.R. part 1194,  

2 Typewritten hard copy formats, and  

3 Other formats as FTA determines,  

c.  National Transit Database.  For each fiscal year the Recipient receives or provides to any 
public transportation operator funding appropriated or made available under 49 U.S.C. 
§ 5307 or any subsection of 49 U.S.C. 5311 (including the Tribal Transit Program): 

(1)  Reporting Requirements. The Recipient agrees to and assures it will require the public 
transportation operators participating in its Project to: 

(a)  Conform to:  

1 The National Transit Database reporting system, and  

2 The uniform system of accounts and records,  

(b)  Facilitate compliance with 49 U.S.C. § 5335(a), which authorizes FTA’s National 
Transit Database, 

(c)  Comply with FTA regulations, “Uniform System of Accounts and Records and 
Reporting System,” 49 C.F.R. part 630,  

(d)  After FTA issues regulations under the Transit Asset Management Program 
authorized by 49 U.S.C. § 5326, as amended by MAP21, the Recipient must report 
information relating to, and the condition of, its transit assets, as provided by those 
regulations, 

(e)  Comply with any other applicable reporting regulations as provided in FTA 
guidance, and 

(f)  Follow FTA guidance, except as FTA determines otherwise in writing, and 

(2)  Voluntary Compliance.  FTA encourages any Recipient that is not required to provide 
information for the National Transit Database, to voluntarily provide that information, 
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d.  U.S. OMB Special Reporting Provisions. 

(1)  Authority. U.S. OMB has issued regulatory guidance in Title 2, Code of Federal 
Regulations, instructing Federal agencies to include special “award terms” as authorized 
under Federal laws, including: 

(a)  The Federal Funding Accountability and Transparency Act of 2006 (FFATA), 
Pub. L. 109282, 

(b)  Section 6202 of the Department of Defense Appropriations Act for Fiscal Year 
2008, Pub. L. 110252, June 30, 2008, which amended the FFATA, and 

(c)  Section 872 of the Duncan Hunter National Defense Authorization Act for Fiscal 
Year 2009, Pub. L. 110417, Oct. 14, 2008, which further amended the FFATA, 

(2)  Universal Identifier and Central Contractor Registration. The Recipient agrees to 
comply with award terms in U.S. OMB guidance, “Universal Identifier and Central 
Contractor Registration,” 2 C.F.R. part 25, appendix A, which FTA has included in this 
Master Agreement at the direction of U.S. OMB: 

(a)  Requirement for Central Contractor Registration (CCR). Unless exempted from the 
Central Contractor Registration Requirement (CCR) as provided by 2 C.F.R. 
§ 25.110, the Recipient agrees: 

1 To maintain the currency of its information in the CCR until the later of the: 

a Date it submits its final financial report required under this Master 
Agreement, or 

b Date it receives its final Federal payment for the Project, and 

2  That it must review and update its information in the CCR: 

a At least annually after the initial registration, and 

b More frequently if required by changes in: 

(i)  Its information, 

(ii) Another provision of an applicable Federal or federally assisted 
agreement, 

(iii) An applicable Federal law, 

(iv) An applicable Federal regulation, or 
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(v) Regulatory guidance that U.S. OMB might issue, and 

(b)  Requirement for Data Universal Numbering System (DUNS) Numbers.  If the 
Underlying Agreement is intended to be used for subawards, the Recipient agrees to 
notify each potential Subrecipient and other entity that: 

1  The potential Subrecipient or entity must provide its DUNS number to the 
Recipient,  

2  The Recipient may not make any subaward to any potential Subrecipient or 
other entity unless that Subrecipient or entity has provided its DUNS number to 
the Recipient, and 

3  No Subrecipient or entity, as defined in section 8.d(3) of this Master Agreement, 
may receive a subaward through the Underlying Agreement, unless that entity 
has provided its DUNS number to the Recipient, 

(3)  Reporting Subawards and Executive Compensation. The Recipient agrees to comply 
with the award terms in U.S. OMB guidance, “Reporting Subaward and Executive 
Compensation Information,” 2 C.F.R. part 170, appendix A, which FTA has included in 
this Master Agreement at the direction of U.S. OMB: 

(a)  Reporting of FirstTier Subawards. 

1  Applicability.  The Recipient agrees that when it takes an action that obligates 
$25,000 or more in Federal funds for a subaward to an entity: 

a  General Requirement.  It must report each such action as provided in 
section 8.d(3) of this Master Agreement, but 

b  Exception.  It need not report an obligation of $25,000 or more in Federal 
funds, if: 

(i)  The Recipient is exempt from OMB’s Special Reporting Requirements 
as provided in section 8.d(3)(c)3 of this Master Agreement, or 

(ii) Recovery Act funds, as defined in the American Recovery and 
Reinvestment Act of 2009, Pub. L. 1115, § 1512(a)(2), are obligated 
for the subaward (see definitions in § 8.d(4) of this Master Agreement), 

2  Where and when to report. 

a  The Recipient agrees to report each obligating action described in 
section 8.d(3)(a)3 of this Master Agreement to http://www.fsrs.gov, and 

62 

LKWD-PRR212_00105

LKWD-PRR212_00105

http:http://www.fsrs.gov


 
 
 
 

 
 

    
 

       

   

 

    
 

 
 

    
 

    
   

  
 

   
 

 
  

 
  

    
     

 
 

   
 

  
 

 
    

  
 

     

 
     

 
 

     
 

   

   

 
   

  

b  The Recipient agrees to report subaward information no later than the end of 
the month after the month in which the obligation was made, (for example, if 

the obligation was made on November 7, 2013, the obligation must be 

reported by no later than December 31, 2013), and 

3  What to report.  The Recipient agrees to report the information about each 
obligating action required by the submission instructions posted at 
http://www.usaspending.gov, 

(b)  Reporting Total Compensation of the Recipient’s Executives. 

1  Applicability and what to report.  The Recipient agrees to report the total 
compensation for each of its five highest compensated executives for the 
preceding completed fiscal year if: 

a  The total Federal funding authorized to date for the Underlying Agreement 
is $25,000 or more, 

b  In its preceding fiscal year, the Recipient: 

(i)  Received 80 percent or more of the Recipient’s annual gross revenues 
from Federal procurement contracts (and subcontracts) and Federal 
funds subject to the Transparency Act, as defined in 2 C.F.R. § 170.320 
(and subawards), and 

(ii) Received $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal funds subject to 
the Transparency Act, Pub. L. 109282, as defined in 2 C.F.R. 
§ 170.320 (and subawards), and 

c  The public does not have access to information about the compensation of 
the Recipient’s executives through periodic reports filed under: 

(i)  Section 13(a) of the Securities Exchange Act of 1934, 15 U.S.C. 
§ 78m(a),  

(ii) Section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C. 
§ 78o(d), or 

(iii) Section 6104 of the Internal Revenue Code of 1986, 26 U.S.C. § 6104 
(to determine if the public has access to the compensation information, 

see the U.S. Securities and Exchange Commission total compensation 

filings at http://www.sec.gov/answers/execomp.htm), and 

2  Where and when to report.  The Recipient agrees to report executive total 
compensation described in section 8.d(3)(b)1 of this Master Agreement: 
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a As part of the Recipient’s registration profile at http://www.sam.gov, and 

b By the end of the month after the month in which the Underlying Agreement 
is executed and annually thereafter, and 

(c)  Reporting of Total Compensation of the Subrecipient’s Executives. 

1  What to report. Unless exempt as provided in section 8.d(3)(c)3 of this Master 
Agreement, the Recipient agrees to report the names and total compensation of 
each of its firsttier Subrecipient’s five highest compensated executives for the 
Subrecipient’s preceding completed fiscal year if: 

a  In its preceding fiscal year, the Subrecipient: 

(i)  Received 80 percent or more of its annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal funds subject to 
the Transparency Act, as defined in 2 C.F.R. § 170.320 (and 
subawards), and 

(ii) Received $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts), and Federal funds subject to 
the Transparency Act (and subawards), as defined in 2 C.F.R. 
§ 170.320, and 

b  The public does not have access to information about the compensation of 
the Subrecipient’s executives through periodic reports filed under: 

(i)  Section 13(a) of the Securities Exchange Act of 1934, 15 U.S.C. 
§ 78m(a),  

(ii) Section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C. 
§ 78o(d), or 

(iii) Section 6104 of the Internal Revenue Code of 1986, 26 U.S.C. § 6104 
(to determine if the public has access to the compensation information, 

see the U.S. Securities and Exchange Commission total compensation 

filings at http://www.sec.gov/answers/execomp.htm), and 

2  Where and when to report.  The Recipient agrees to report the Subrecipient’s 
executives’ total compensation described in section 8.d(3)(c)1 of this Master 
Agreement: 

a  To FTA and elsewhere as may be determined by the Government, and 
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b  By the end of the month following the month during which the Recipient 
makes the subaward (for example, if a subaward is obligated on any date 

during the month of October of a given year (i.e., between October 1 

and 31), the Recipient must report any required compensation information 

about the Subrecipient by November 30 of that year), and 

3 Exemptions.  Any Recipient that had gross income under $300,000 from all 
sources in the previous tax year is exempt from these Federal requirements to 
report: 

a  Subawards, and 

b  The total compensation of the five highest compensated executives of any 
Subrecipient, and 

(4)  Definitions.  For purposes of section 8.d of this Master Agreement, the Recipient agrees 
that the following definitions apply: 

(a)  Central Contractor Registration (CCR) means the Federal repository into which an 
entity must provide information required for the conduct of business as a recipient 
(additional information about registration procedures may be found at the CCR 

Internet site: http://www.sam.gov), 

(b)  Data Universal Numbering System (DUNS) number means the ninedigit number 
established and assigned by Dun and Bradstreet, Inc. (D&B) to uniquely identify 
business entities (you may obtain a DUNS number from D&B by telephone (866

7055711) or the Internet site http://fedgov.dnb.com/webform), 

(c)  Entity, as used in this section 8.d of this Master Agreement, and as defined in 
2 C.F.R. part 25, subpart C, includes: 

1  A governmental organization that is a State, local government, or Indian tribe, 

2  A foreign public entity, 

3  A domestic or foreign nonprofit organization, 

4  A domestic or foreign forprofit organization, or 

5  A Federal agency, but only as a Subrecipient under an award or subaward to a 
nonFederal entity, 

(d)  Executive means officers, managing partners, or any other employees in  
management positions,  

(e)  Subaward, as it is used in section 8.d of the Master Agreement: 
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1  Means a legal instrument to provide support for the performance of any portion 
of the Project or Program for which: 

a  The Recipient received Federal funds through the Underlying Agreement, 
and 

b  The Recipient awards to an eligible Subrecipient, 

2  Does not include the Recipient’s procurement of property and services  
necessary to carry out its Project or Program, and  

3  May be provided through any legal agreement, including an agreement that the 
Recipient considers to be a contract (see subpart B, § __.210 of U.S OMB 

Circular A133, “Audits of States, Local Governments, and NonProfit 

Organizations”), 

(f)  Subrecipient means an entity that: 

1  Receives a subaward from the Recipient through the Underlying Agreement, 
and 

2  Is accountable to the Recipient for the use of the Federal funds provided under 
the subaward, and 

(g)  Total compensation means the cash and noncash dollar value earned by the 
executive during the Recipient’s or Subrecipient’s preceding fiscal year and 
includes: 

1  Salary, 

2  Bonus, 

3  The value of awards of stock, stock options, and stock appreciation rights, based 
on the dollar amount recognized for its financial statement reporting purposes 
that apply to its fiscal year as required for the Statement of Financial 
Accounting Standards No. 123 (Revised 2004) (FAS 123R), Shared Based 
Payments, 

4  Earnings for services under nonequity incentive plans (this does not include 

group life, health, hospitalization or medical reimbursement plans that do not 

discriminate in favor of executives, and are available generally to all salaried 

employees), 

5  Change in pension value (this is the change in present value of defined benefit 

and actuarial pension plans), 
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6  Abovemarket earnings on deferred compensation that is not taxqualified, and 

7  Other compensation, if the aggregate value of all such other compensation (e.g. 

severance, termination payments, value of life insurance paid on behalf of the 
employee, perquisites or property) for the executive exceeds $10,000, and 

(5)  Other Prospective U.S. OMB Reporting Guidance.  U.S. OMB has issued proposed 
guidance, “Recipient Integrity and Performance Matters,” to be published in 2 C.F.R. 
part 35.  The proposed guidance contains a mandatory “award term” that would affect 
the Recipient’s reporting requirements when U.S. OMB issues final guidance (for more 

information, see 17 C.F.R. § 229.402(c)(2)), and 

e.  Project Closeout.  The Recipient agrees that Project closeout does not alter the record
keeping and reporting requirements of this section 8 of this Master Agreement. 

Section 9.  Record Retention.  The Recipient agrees that it will retain, and will require its Third 
Party Participants to retain: 

a.  Types of Records.  Complete and readily accessible records related in whole or in part to the 
Project, including: 

(1)  Data, 

(2)  Documents, 

(3)  Reports, 

(4)  Records, 

(5)  Statistics, 

(6)  Subagreements, 

(7)  Leases, 

(8)  Third party contracts, 

(9)  Arrangements, 

(10) Other third party agreements of any type, and 

(11) Supporting materials related to those records, 
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b.  Retention Period.  All records listed in section 9.a of this Master Agreement, as provided by 
49 C.F.R. § 18.36(i)(11) or 49 C.F.R. § 19.53(b), must be retained: 

(1)  Start.  From the beginning of the Project, and 

(2)  Duration.  Through the course of the Project, until: 

(a)  Three years after the Recipient has submitted its last or final expenditure report, and 

(b)  Other pending matters are closed, and 

c.  Project Closeout. All records described in sections 9.a and b of this Master Agreement even 
after Project closeout. 

Section 10.  Access to Records and Sites of Project Performance. 

a.  Access to Recipient and Third Party Participant Records.  The Recipient agrees that: 

(1)  As required under 49 U.S.C. § 5325(g) and 49 C.F.R. § 18.36(i)(10), it will provide, and 
require its Third Party Participants at each tier to provide sufficient access to inspect and 
audit records and information pertaining to the Project to the: 

(a)  U.S. Secretary of Transportation or the Secretary’s duly authorized representatives, 

(b)  Comptroller General of the United States, and the Comptroller General’s duly 
authorized representatives, and 

(c)  Recipient and its Subrecipients, if any, 

(2)  The Recipient will permit, and assures that its Third Party Participants will permit those 
listed in section 10.a(1) of this Master Agreement  to do the following: 

(a)  Inspect all: 

1 Project work, 

2 Project materials, 

3 Project payrolls, and 

4 Other Project data, and 

(b) Audit any information related to the Project under the control of the Recipient or 
Third Party Participant within: 
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1 Books,  

2 Records,  

3 Accounts, or  

4 Other locations,  

b.  Access to Sites of Project Performance.  The Recipient agrees to permit, and to require its 
Third Party Participants to permit Federal awarding agencies, specifically FTA, to make site 
visits as needed in compliance with: 

(1)  U.S. DOT regulations, “Uniform Administrative Requirements for Grants and 
Cooperative Agreements to State and Local Governments,” 49 C.F.R. § 18.40(e), or 

(2)  U.S. DOT regulations, “Uniform Administrative Requirements for Grants and 
Agreements with Institutions of Higher Education, Hospitals, and Other NonProfit 
Organizations,” 49 C.F.R. § 19.51(g), and 

c.  Project Closeout. Project closeout does not alter the access requirements of this section 10 of 
this Master Agreement. 

Section 11.  Project Completion, Audit, Settlement, and Closeout. 

a.  Project Completion.  Within ninety (90) calendar days after Project completion or 
termination, the Recipient agrees to submit: 

(1)  Its final Financial Status Report, either electronically or on Federal Financial Report 
Standard Form 425 (SF425), 

(2)  A certification of Project expenses, and 

(3)  The necessary Project audit reports, 

b.  Audit of Recipients.  Except as the Federal Government determines otherwise in writing, the 
Recipient acknowledges and agrees that: 

(1)  Audits Required.  It will obtain the following audits: 

(a)  Annual “Single Audit.” Financial and compliance audits that comply with: 

1 The Single Audit Act Amendments of 1996, 31 U.S.C. § 7501 et seq., 

2 49 C.F.R. § 18.26, if the Recipient is a State, Local, or Indian Tribal 
Government, 
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3  49 C.F.R. § 19.26, if the Recipient is an institution of higher learning or a 
private nonprofit entity, 

4  U.S. OMB Circular A133, Revised, “Audits of States, Local Governments, and 
NonProfit Organizations,” and 

5  The most recent OMB A133 Compliance Supplement for U.S. DOT 
Supplement, and any revision to that OMB Compliance Supplement, and 

(b) Other Audits.  Other audits the Federal Government may require,   

(2)  Auditing Standards.  It will conform to U.S. Government Accountability Office 
(U.S. GAO) “Government Auditing Standards” in conducting Project audits, and 

(3)  Costs of Audits.  Audit costs for Project administration and management are allowable 
as authorized by Federal Cost Principles in: 

(a) U.S. OMB, “Cost Principles for State, Local, and Indian Tribal Governments 
(U.S. OMB Circular A87),” 2 C.F.R. part 225,  

(b)  U.S. OMB, “Cost Principles for Educational Institutions (U.S. OMB Circular 
A21),” 2 C.F.R. part 220,  

(c)  U.S. OMB, “Cost Principles for Nonprofit Organizations (U.S. OMB Circular 
A122), 2 C.F.R. part 230, or 

(d)  The FAR, 48 C.F.R. part 31, “Contract Cost Principles and Procedures,” which 
applies to Project costs incurred by a private forprofit organization, unless the for
profit organization is listed in 2 C.F.R. part 230, appendix C, 

c.  Amounts Owed to the Federal Government.  The Recipient agrees to return to the Federal 
Government: 

(1)  Any excess Federal payments it receives for disallowed costs, 

(2)  The Federal Government’s proportionate part of any amounts it recovers from third 
parties or other sources, and 

(3)  Any interest assessed, penalties, and administrative charges required under  
section 7.r(1)(d) – (f) of this Master Agreement, and  

d.  Project Closeout.  The Recipient agrees that Project closeout: 

(1)  Occurs when FTA notifies the Recipient that the Project is closed and: 
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(a)  Approves the final Federal payment, or 

(b)  Acknowledges receipt of the proper refund,   

(2)  Does not alter its audit responsibilities, and 

(3)  Does not invalidate any continuing requirements of: 

(a)  Applicable Federal law, 

(b)  Applicable Federal regulation, 

(c)  The Underlying Agreement or this Master Agreement, or 

(d)  FTA’s final notice or acknowledgment of Project closeout. 

Section 12.  Right of the Federal Government to Terminate.  The Recipient agrees to all of 
the following: 

a.  Justification. After providing notice, the Federal Government may suspend, suspend then 
terminate, or terminate all or any part of the Federal funding awarded for the Project if: 

(1)  The Recipient has violated the Underlying Agreement or this Master Agreement, 
especially if that violation would endanger substantial performance of the Project, 

(2)  The Recipient has failed to make reasonable progress implementing the Project, or 

(3)  The Federal Government determines that continuing to provide Federal funding for the 
Project does not adequately serve the purposes of the law authorizing the Project,   

b.  Financial Implications. 

(1)  In general, termination of Federal funding for the Project will not invalidate obligations 
properly incurred before the termination date to the extent the obligations cannot be 
canceled, but 

(2)  Notwithstanding Section 12.b(1) above, the Federal Government may: 

(a)  Recover Federal funds it has provided for the Project if it determines that the 
Recipient has willfully misused Federal funds by: 

1 Failing to make adequate progress,  

2 Failing to make appropriate use of the Project property, or  
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3  Failing to comply with the Underlying Grant Agreement or this Master 
Agreement, and 

(b)  Require the Recipient to refund: 

1 The entire amount of Federal funds provided for the Project, or 

2 Any lesser amount as the Federal Government may determine, and 

c.  Expiration of Project Time Period. Except for a Full Funding Grant Agreement, expiration 
of any Project time period established for the Project does not, by itself, constitute an 
expiration or termination of the Underlying Agreement. 

Section 13.  Civil Rights.  The Recipient understands and agrees that it must comply with 
applicable Federal civil rights laws and regulations, and follow applicable Federal guidance, 
except as the Federal Government determines otherwise in writing.  Therefore, unless a 
Recipient or Program, including an Indian Tribe or the Tribal Transit Program, is specifically 
exempted from a civil rights statute, FTA requires compliance with that civil rights statute, 
including compliance with equity in service: 

a.  Nondiscrimination in Federal Public Transportation Programs. The Recipient agrees to 
comply with 49 U.S.C. § 5332, FTA’s special nondiscrimination statute, and agrees to, and 
assures that it and each Third Party Participant will: 

(1)  Prohibit discrimination based on: 

(a)  Race, 

(b)  Color, 

(c)  Religion, 

(d)  National origin, 

(e)  Sex,  

(f)  Disability, or 

(g)  Age, and 

(2)  Prohibit the: 

(a)  Exclusion from participation in employment or business opportunity for reasons 
identified in 49 U.S.C. § 5332,  
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(b)  Denial of program benefits in employment or business opportunity identified in 
49 U.S.C. § 5332, or 

(c)  Discrimination, including discrimination in employment or business opportunity 
identified in 49 U.S.C. § 5332, and 

(3)  Except as FTA determines otherwise in writing: 

(a)  General. Follow: 

1  The most recent edition of FTA Circular 4702.1, “Title VI Requirements and 
Guidelines for Federal Transit Administration Recipients,” to the extent 
consistent with applicable Federal laws, regulations, and guidance, and 

2  Other applicable Federal guidance that may be issued, but 

(b)  Exception for the Tribal Transit Program. FTA does not require an Indian Tribe to 
comply with FTA programspecific guidelines for Title VI when administering its 
projects funded under the Tribal Transit Program, 

b.  Nondiscrimination – Title VI of the Civil Rights Act.  The Recipient agrees to, and assures 
that each Third Party Participant will: 

(1)  Prohibit discrimination based on: 

(a)  Race, 

(b)  Color, or 

(c)  National origin, 

(2)  Comply with: 

(a)  Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000d et seq., 

(b)  U.S. DOT regulations, “Nondiscrimination in FederallyAssisted Programs of the 
Department of Transportation – Effectuation of Title VI of the Civil Rights Act of 
1964,” 49 C.F.R. part 21, and 

(c)  Federal transit law, specifically 49 U.S.C. § 5332, as provided in section 13.a of this 
Master Agreement, and 

(3)  Except as FTA determines otherwise in writing, follow: 

(a)  The most recent edition of FTA Circular 4702.1, “Title VI Requirements and 
Guidelines for Federal Transit Administration Recipients,” to the extent consistent 
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with applicable Federal laws, regulations, and guidance, 

(b)  U.S. DOJ, “Guidelines for the enforcement of Title VI, Civil Rights Act of 1964,” 
28 C.F.R. § 50.3, and 

(c)  Other applicable Federal guidance that may be issued, 

c.  Equal Employment Opportunity. 

(1)  Federal Requirements and Guidance.  The Recipient agrees to, and assures that each 
Third Party Participant will prohibit discrimination on the basis of race, color, religion, 
sex, or national origin, and: 

(a)  Comply with Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 
§ 2000e et seq., 

(b)  Facilitate compliance with Executive Order No. 11246, “Equal Employment 
Opportunity,” as amended by Executive Order No. 11375, “Amending Executive 
Order No. 11246, Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e 
note, 

(c)  Comply with Federal transit law, specifically 49 U.S.C. § 5332, as provided in 
section 13.a of this Master Agreement, and 

(d)  Follow Federal Guidance pertaining to Equal Employment Opportunity laws and 
regulations, and prohibitions against discrimination on the basis of disability, except 
as the Federal Government determines otherwise in writing, 

(2)  Specifics. The Recipient agrees: 

(a)  To ensure that applicants for employment are employed and employees are treated 
during employment without discrimination on the basis of their: 

1 Race, 

2 Color, 

3 Religion,  

4 Sex, 

5 Disability, 

6 Age, or  

7 National origin, and  
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(b)  Take affirmative action that includes, but is not limited to:  

1 Recruitment advertising,  

2 Recruitment,  

3 Employment,  

4 Rates of pay,  

5 Other forms of compensation,  

6 Selection for training, including apprenticeship,  

7 Upgrading,  

8 Transfers,  

9 Demotions,  

10 Layoffs, and  

11 Terminations, but  

(b)  Indian Tribe.  Title VII of the Civil Rights Act of 1964, as amended, exempts Indian 
Tribes under the definition of “Employer.” 

(3)  Equal Employment Opportunity Requirements for Construction Activities. In addition 
to the foregoing, when undertaking “construction” as recognized by the U.S. Department 
of Labor (U.S. DOL), the Recipient agrees to comply, and assures the compliance of 
each Third Party Participant, with: 

(a)  U.S. DOL regulations, “Office of Federal Contract Compliance Programs, Equal 
Employment Opportunity, Department of Labor,” 41 C.F.R. chapter 60, and 

(b)  Executive Order No. 11246, “Equal Employment Opportunity,” as amended by 
Executive Order No. 11375, “Amending Executive Order No. 11246, Relating to 
Equal Employment Opportunity,” 42 U.S.C. § 2000e note, 

d.  Disadvantaged Business Enterprise. Except as FTA determines otherwise in writing: 

(1)  General. To the extent authorized by applicable Federal law, the Recipient agrees to 
facilitate, and assures that each Third Party Participant will facilitate, participation by 
small business concerns owned and controlled by socially and economically 
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disadvantaged individuals, also referred to as “Disadvantaged Business Enterprises” 
(DBEs), in the Project as follows: 

(a)  Statutory and Regulatory Requirements.  The Recipient agrees to comply with: 

1  Section 1101(b) of MAP21, 23 U.S.C. § 101 note,  

2  U.S. DOT regulations, “Participation by Disadvantaged Business Enterprises in 
Department of Transportation Financial Assistance Programs,” 49 C.F.R. 
part 26, and 

3  Federal transit law, specifically 49 U.S.C. § 5332, as provided in section 13.a of 
this Master Agreement, 

(b)  DBE Program Requirements. Recipients receiving planning, capital and/or 
operating assistance that will award prime third party contracts exceeding $250,000 
in a Federal fiscal year must: 

1 Have a DBE program meeting the requirements of 49 C.F.R. part 26,   

2 Implement a DBE program approved by FTA, and  

3 Establish an annual DBE participation goal,  

(c)  Special Requirements for a Transit Vehicle Manufacturer. The Recipient 
understands and agrees that each transit vehicle manufacturer, as a condition of 
being authorized to bid or propose on FTAassisted transit vehicle procurements, 
must certify that it has complied with the requirements of 49 C.F.R. part 26, 

(d)  Assurance.  As required under 49 C.F.R. § 26.13(a), the Recipient agrees and 
assures that: 

1 It must not discriminate on the basis of race, color, national origin, or sex in the: 

a Award and performance of any FTA or U.S. DOTassisted contract, or 

b Administration of its DBE program or the requirements of 49 C.F.R. part 26,  

2  It must take all necessary and reasonable steps under 49 C.F.R. part 26  
to ensure nondiscrimination in the award and administration of  
U.S. DOTassisted contracts,  

3  Its DBE program, as required under 49 C.F.R. part 26 and as approved 
by U.S. DOT, is incorporated by reference in its Underlying Agreement, 
and 
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4  Implementation of this program is a legal obligation and failure to carry 
out its terms shall be treated as a violation of this agreement, and 

(e)  Upon notification to the Recipient of its failure to carry out its approved  
program, FTA or U.S. DOT may:  

1 Impose sanctions as provided for under 49 C.F.R. part 26, and  

2 In appropriate cases, refer the matter for enforcement under:  

a 18 U.S.C. § 1001,  

b The Program Fraud Civil Remedies Act of 1986, 31 U.S.C. § 3801  
et seq., or  

c Both, but  

(2)  Exception for the Tribal Transit Program. FTA exempts Indian tribes from the 
Disadvantaged Business Enterprise regulations at 49 C.F.R. part 26 under MAP21 and 
previous legislation, 

e.  Nondiscrimination on the Basis of Sex.  The Recipient agrees to comply with Federal 
prohibitions against discrimination on the basis of sex, including: 

(1)  Title IX of the Education Amendments of 1972, as amended, 20 U.S.C. § 1681 et seq., 

(2)  U.S. DOT regulations, “Nondiscrimination on the Basis of Sex in Education Programs 
or Activities Receiving Federal Financial Assistance,” 49 C.F.R. part 25, and  

(3)  Federal transit law, specifically 49 U.S.C. § 5332, as provided in section 13.a of this 
Master Agreement, 

f.  Nondiscrimination on the Basis of Age.  The Recipient agrees to comply with Federal 
prohibitions against discrimination on the basis of age, including: 

(1)  The Age Discrimination in Employment Act, 29 U.S.C. §§ 621 – 634, which prohibits 
discrimination on the basis of age, 

(2)  U.S. Equal Employment Opportunity Commission (U.S. EEOC) regulations, “Age 
Discrimination in Employment Act,” 29 C.F.R. part 1625, which implements the Age 
Discrimination in Employment Act, 

(3)  The Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6101 et seq., which 
prohibits discrimination against individuals on the basis of age in the administration of 
programs or activities receiving Federal funds, 
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(4)  U.S. Health and Human Services regulations, “Nondiscrimination on the Basis of Age in 
Programs or Activities Receiving Federal Financial Assistance,” 45 C.F.R. part 90, 
which implements the Age Discrimination Act of 1975, and 

(5)  Federal transit law, specifically 49 U.S.C. § 5332, as provided in section 13.a of this 
Master Agreement, 

g.  Nondiscrimination on the Basis of Disability.  The Recipient agrees to comply with the 
following Federal prohibitions against discrimination on the basis of disability: 

(1)  Federal laws, including: 

(a)  Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, which 
prohibits discrimination on the basis of disability in the administration of federally 
funded programs or activities, 

(b)  The Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. 
§ 12101 et seq., which requires that accessible facilities and services be made 
available to individuals with disabilities, but 

1  General.  Titles I, II, and III of the ADA apply to FTA Recipients, but 

2  Indian Tribes. While Titles II and III of the ADA apply to Indian Tribes, Title I 
of the ADA exempts Indian Tribes from the definition of “employer,” 

(c)  The Architectural Barriers Act of 1968, as amended, 42 U.S.C. § 4151 et seq., 
which requires that buildings and public accommodations be accessible to 
individuals with disabilities, 

(d)  Federal transit law, specifically 49 U.S.C. § 5332, which now includes disability as 
a prohibited basis for discrimination, and 

(e)  Other applicable laws and amendments pertaining to access for seniors or 
individuals with disabilities, 

(2)  Federal regulations, including: 

(a)  U.S. DOT regulations, “Transportation Services for Individuals with Disabilities 
(ADA),” 49 C.F.R. part 37, 

(b)  U.S. DOT regulations, “Nondiscrimination on the Basis of Disability in Programs 
and Activities Receiving or Benefiting from Federal Financial Assistance,” 
49 C.F.R. part 27, 

(c)  U.S. DOT regulations, “Transportation for Individuals with Disabilities: Passenger 
Vessels,” 49 C.F.R. part 39, 
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(d)  Joint U.S. Architectural and Transportation Barriers Compliance Board 
(U.S. ATBCB) and U.S. DOT regulations, “Americans With Disabilities (ADA) 
Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. part 1192 and 
49 C.F.R. part 38, 

(e)  U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability in State and 
Local Government Services,” 28 C.F.R. part 35, 

(f)  U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability by Public 
Accommodations and in Commercial Facilities,” 28 C.F.R. part 36, 

(g)  U.S. EEOC, “Regulations to Implement the Equal Employment Provisions of the 
Americans with Disabilities Act,” 29 C.F.R. part 1630, 

(h)  U.S. Federal Communications Commission regulations, “Telecommunications 
Relay Services and Related Customer Premises Equipment for Persons with 
Disabilities,” 47 C.F.R. part 64, Subpart F, 

(i)  U.S. ATBCB regulations, “Electronic and Information Technology Accessibility 
Standards,” 36 C.F.R. part 1194, and 

(j)  FTA regulations, “Transportation for Elderly and Handicapped Persons,” 49 C.F.R. 
part 609, and 

(3)  Other applicable Federal civil rights and nondiscrimination guidance,  

h.  Drug or Alcohol Abuse  Confidentiality and Other Civil Rights Protections.  The Recipient 
agrees to comply with the confidentiality and civil rights protections of: 

(1)  The Drug Abuse Office and Treatment Act of 1972, as amended, 21 U.S.C. § 1101 
et seq., 

(2)  The Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and  
Rehabilitation Act of 1970, as amended, 42 U.S.C. § 4541 et seq., and  

(3)  The Public Health Service Act, as amended, 42 U.S.C. §§ 290dd – 290dd2, 

i.  Access to Services for People with Limited English Proficiency.  Except as the Federal 
Government determines otherwise in writing, the Recipient agrees to promote accessibility of 
public transportation services to people with limited understanding of English by following: 

(1)  Executive Order No. 13166, “Improving Access to Services for Persons with Limited 
English Proficiency,” August 11, 2000, 42 U.S.C. § 2000d1 note, and 

(2)  U.S. DOT Notice, “DOT Policy Guidance Concerning Recipients’ Responsibilities to 
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Limited English Proficiency (LEP) Persons,” 70 Fed. Reg. 74087, December 14, 2005,  

j. Other Nondiscrimination Laws and Regulations. Except as the Federal Government 
determines otherwise in writing, the Recipient agrees to: 

(1) Comply with other applicable Federal nondiscrimination laws and regulations, and 

(2) Follow Federal guidance prohibiting discrimination, and 

k. Remedies.  Remedies for failure to comply with applicable Federal Civil Rights laws and 
Federal regulations may be enforced as provided in those Federal laws or Federal 
regulations. 

Section 14.  Planning.  Except as FTA determines otherwise in writing: 

a.  Standard Planning Provisions. The Recipient understands and agrees to the following: 

(1)  Planning Requirements and Guidance. To assure that its Project is consistent with the 
Planning requirements that apply, the Recipient agrees to: 

(a)  Comply with the Metropolitan planning requirements of: 

1  49 U.S.C. § 5303, as amended by MAP21, and 

2  Joint FHWA and FTA regulations, “Planning and Assistance Standards” 
(for Metropolitan Transportation Planning and Programming), 23 C.F.R. 
part 450 and 49 C.F.R. part 613, to the extent those regulations are consistent 
with the metropolitan planning requirements of 49 U.S.C. § 5303, as amended 
by MAP21, and 

(b)  Comply with the Statewide and nonmetropolitan planning requirements of: 

1  49 U.S.C. § 5304, as amended by MAP21, and 

2  Joint FHWA and FTA regulations, “Planning and Assistance Standards” 
(for Statewide Transportation Planning and Programming), 23 C.F.R. part 450 
and 49 C.F.R. part 613, to the extent those regulations are consistent with the 
State planning requirements of 49 U.S.C. § 5304, as amended by MAP21, and 

(c)  The Recipient agrees to follow, except as FTA determines otherwise in writing: 

1  Any applicable guidance FTA adopts to implement the MAP21 amendments to 
49 U.S.C. §§ 5303 or 5304 that may add performancebased planning and other 
planning changes, when issued,  
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2  Any guidance FTA adopts to implement the MAP21 amendments to the joint 
FHWA/FTA regulations, “Planning and Assistance Standards,” 23 C.F.R. 
part 450 and 49 C.F.R. part 613, and 

3  Applicable Federal guidance, and 

(2)  Participation of State or Local Governmental and Private Nonprofit Providers of  
Nonemergency Transportation.  The Recipient agrees to comply with 49 U.S.C.  
§ 5323(k) by assuring, as feasible:  

(a)  The opportunity to: 

1  Participate and coordinate with the Recipient in the design and delivery of FTA
funded transportation services, and 

2  Be included in planning for the Recipient’s FTAfunded transportation services, 
and 

(b)  Making that opportunity available to: 

1  Federally funded State or local governmental agencies that: 

a Receive funds for nonemergency transportation, but 

b Do not receive funds for nonemergency transportation from U.S. DOT, and 

2  Federally funded nonprofit organizations that: 

a Receive funds for nonemergency transportation, but 

b Do not receive funds for nonemergency transportation from U.S. DOT. 

b.  Tribal Transit Program Planning Provisions. The Indian Tribe agrees that: 

(1) Planning Requirements. Its Tribal Transit Projects that use Tribal Transit funding: 

(a)  Will be consistent with its documents, including a formal plan, if any, provided to 
FTA in support of the development and basis of its Tribal Transit Project, and 

(b)  Is or will be coordinated with transportation service assisted by other Federal 
sources to the maximum extent feasible, and 

(2)  Participation of State or Local Governmental and Private Nonprofit Providers of 
Nonemergency Transportation. The Indian Tribe agrees to comply with 49 U.S.C. 
§ 5323(k) by: 
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(a)  Assuring, as feasible, the opportunity to: 

1  Participate and coordinate with the Indian Tribe in the design and delivery of 
FTAfunded transportation services, and 

2  Be included in planning for the Indian Tribe’s FTAfunded transportation 
services, and 

(b)  Making that opportunity available to: 

1  Federally funded State or local governmental agencies that: 

a  Receive funds for nonemergency transportation, but 

b  Do not receive funds for nonemergency transportation from U.S. DOT, and 

2  Federally funded nonprofit organizations that: 

a Receive funds for nonemergency transportation, but 

b Do not receive funds for nonemergency transportation from U.S. DOT. 

Section 15.  Private Enterprise.  The Recipient agrees to protect the interests of private 
enterprise affected by Federal public transportation programs by: 

a.  Participation. Encouraging private enterprise to participate in the planning of public 
transportation and the programs that provide public transportation, to the extent permitted 
under 49 U.S.C. § 5306, 

b.  Just Compensation. Providing just compensation for the Project property acquired, including 
the franchises of private providers of public transportation, as required under 49 U.S.C. 
§ 5323(a)(1)(C), and 

c.  Infrastructure Investment.  Except as FTA determines otherwise in writing, following the 
infrastructure investment recommendations of: 

(1)  Executive Order No. 12803, “Infrastructure Privatization,” 31 U.S.C. § 501 note, and 

(2)  Executive Order No. 12893, “Principles for Federal Infrastructure Investments,”  
31 U.S.C. § 501 note.  

Section 16.  Preference for United States Products and Services. 

Except as the Federal Government determines otherwise in writing, the Recipient agrees to 
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comply with FTA’s U.S. domestic preference requirements and follow Federal guidance, 
including the: 

a. Buy America. Domestic preference procurement requirements of: 

(1)  49 U.S.C. § 5323(j), as amended by MAP21, and 

(2)  FTA regulations, “Buy America Requirements,” 49 C.F.R. part 661, to the extent  
consistent with MAP21,   

b. Cargo Preference – Use of United StatesFlag Vessels. Shipping requirements of: 

(1)  46 U.S.C. § 55305, and 

(2)  U.S. Maritime Administration regulations, “Cargo Preference  U.S.Flag Vessels,” 
46 C.F.R. part 381, and 

c. Fly America. Air transportation requirements of: 

(1)  Section 5 of the International Air Transportation Fair Competitive Practices Act of 1974, 
as amended, 49 U.S.C. § 40118, and 

(2)  U.S. General Services Administration (U.S. GSA) regulations, “Use of United States 
Flag Air Carriers,” 41 C.F.R. §§ 30110.131 – 30110.143. 

Section 17.  Procurement.  The Recipient agrees that it will not use FTA funds for third party 
procurements unless there is satisfactory compliance with Federal requirements. Therefore: 

a. Federal Laws, Regulations, and Guidance. The Recipient agrees: 

(1)  To comply with the requirements of 49 U.S.C. chapter 53 and other applicable Federal 
laws and regulations now in effect or later that affect its third party procurements, 

(2)  To comply with U.S. DOT third party procurement regulations, specifically 49 C.F.R. 
§ 18.36 or 49 C.F.R. §§ 19.40 – 19.48, and other applicable Federal regulations that 
affect its third party procurements in effect now and as may be later amended,   

(3)  To follow the most recent edition and any revisions of FTA Circular 4220.1, 
“Third Party Contracting Guidance,” to the extent consistent with applicable Federal 
laws, regulations, and guidance, except as FTA determines otherwise in writing, and 

(4)  That although the FTA “Best Practices Procurement Manual” provides additional third 
party contracting guidance, the Manual may lack the necessary information for 
compliance with certain Federal requirements that apply to specific third party contracts 
at this time, 
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b.  Full and Open Competition. The Recipient agrees to conduct all its third party procurements 
using full and open competition as provided in 49 U.S.C. § 5325(a), and as determined by 
FTA, 

c.  Exclusionary or Discriminatory Specifications. The Recipient agrees that it will not use any 
FTA Project funds for any procurement based on exclusionary or discriminatory 
specifications, as provided by 49 U.S.C. § 5325(h), unless authorized by other applicable 
Federal laws or regulations, 

d.  Geographic Restrictions. The Recipient agrees that it will not use any State or local 
geographic preference, except: 

(1)  A preference expressly mandated by applicable Federal law, or 

(2)  A preference permitted by FTA, for example, a contractor’s geographic location may be 
a selection criterion for a Recipient procuring architectural engineering, or related 
services, provided that a sufficient number of qualified firms are eligible to compete, 

e.  InState Bus Dealer Restrictions. The Recipient agrees that any State law requiring buses to 
be purchased through inState dealers will not apply to purchases of vehicles supported with 
funding made available or appropriated for 49 U.S.C. chapter 53, as provided under 
49 U.S.C. § 5325(i), 

f.  Organizational Conflicts of Interest. The Recipient agrees that it will not enter into a 
procurement that involves a real or apparent organizational conflict of interest: 

(1)  When It Occurs.  An organizational conflict of interest occurs when the Project work, 
without appropriate restrictions on certain future activities, results in an unfair 
competitive advantage: 

(a)  To that Third Party Participant or another Third Party Participant performing the 
Project work, and 

(b)  That impairs that Third Party Participant’s objectivity in performing the Project 
work, or 

(2)  Other. An organizational conflict of interest may involve other situations resulting in 
fundamentally unfair competitive conditions, 

g.  Project Labor Agreements. As a condition of contract award, the Recipient may require a 
Third Party Contractor or Subcontractor to have an affiliation with a labor organization, such 
as a project labor agreement, consistent with Executive Order No. 13502, “Use of Project 
Labor Agreements for Federal Construction Projects,” February 6, 2009, 41 U.S.C. 
chapter 39, Refs. & Annos., except as the Federal Government determines otherwise in 
writing, 
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h.  U.S. GSA Federal Supply Schedules. The Recipient agrees that: 

(1) Federal restrictions apply to the use of U.S. GSA Federal Supply Schedules by a: 

(a)  State, 

(b)  Local government, or 

(c)  Nonprofit entity, and 

(2)  If it is a State, a local government, or a nonprofit entity, it may not use U.S. GSA 
Federal Supply Schedules to acquire federally assisted property or services, except as 
permitted by: 

(a)  Applicable Federal laws or regulations, or 

(b)  Applicable Federal guidance or determinations issued by:  

1 U.S. GSA,  

2 U.S. DOT,  

3 FTA, or  

4 Another authorized Federal department or agency,  

i.  State Supply Schedules.  The Recipient agrees that, unless FTA determines otherwise in 
writing: 

(1)  Permissions.  A Recipient may use a State Supply Schedule, as defined in section 1.z of 
this Master Agreement only if: 

(a)  That Supply Schedule has been established by the State in which the Recipient is 
located, 

(b)  The State permits the Recipient to use its State supply schedule, and 

(c)  That Supply Schedule includes all required Federal clauses and certifications in the 
contract documents when FTA funding will be used to support the third party 
procurement, and 

(2)  Prohibitions.  A Recipient may not use: 

(a)  A “State Supply Schedule” established by a State in which the Recipient is not 
located, or 
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(b) A “Supply Schedule” that: 

1 Has been established by entities that are not a State, whether they are located 
entirely within or partially within the State, and 

2 Has not been formally adopted by the State as a “Supply Schedule,” 

j. Force Account.  The Recipient agrees that FTA may determine the amount of Federal funds 
the Recipient may use for its force account costs, 

k. FTA Technical Review. The Recipient agrees that FTA may review and approve the 
Recipient’s technical specifications and requirements as FTA believes necessary to ensure 
proper Project administration, 

l. Relationship of Project Approval to Third Party Contract Approval.  The Recipient agrees 
that FTA’s award of Federal funds for the Project does not, by itself, constitute preapproval 
of any noncompetitive third party contract associated with the Project, except as FTA 
determines otherwise in writing, 

m.  Preference for Recycled Products. Except as the Federal Government determines otherwise 
in writing, the Recipient agrees to provide a competitive preference for those products and 
services that conserve natural resources, protect the environment, and are energy efficient by: 

(1)  Complying and facilitating compliance with Section 6002 of the Resource Conservation 
and Recovery Act, as amended, 42 U.S.C. § 6962, and 

(2)  Complying with U.S. Environmental Protection Agency (U.S. EPA), “Comprehensive 
Procurement Guideline for Products Containing Recovered Materials,” 40 C.F.R. 
part 247, 

n.  Clean Air and Clean Water.  The Recipient agrees to include adequate provisions in each 
third party agreement exceeding $100,000 to ensure that each Third Party Participant will 
agree to: 

(1)  Report the use of facilities placed on or likely to be placed on the U.S. EPA “List of 
Violating Facilities,” 

(2)  Refrain from using any violating facilities, 

(3)  Report violations to FTA and the Regional U.S. EPA Office, and 

(4)  Comply with the inspection and other requirements of: 

(a)  Section 306 of the Clean Air Act, as amended, 42 U.S.C. § 7606, and other 
requirements of the Clean Air Act, as amended, 42 U.S.C. §§ 7401 – 7671q, and 
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(b)  Section 508 of the Clean Water Act, as amended, 33 U.S.C. § 1368, and other 
requirements of the Clean Water Act, as amended, 33 U.S.C. §§ 1251 – 1377, 

o.  National Intelligent Transportation Systems Architecture and Standards. The Recipient 
agrees to: 

(1)  Conform to the National Intelligent Transportation Systems (ITS) Architecture 
requirements of 23 U.S.C. § 517(d), as amended by MAP21, unless it obtains an 
exemption from those requirements, and 

(2)  Except as the Federal Government determines otherwise in writing, follow: 

(a)  FTA Notice, “FTA National ITS Architecture Policy on Transit Projects,” 
66 Fed. Reg. 1455, January 8, 2001, and 

(b)  Other applicable Federal guidance, 

p.  Rolling Stock. The Recipient agrees that: 

(1)  Each third party contract award for rolling stock will be based on any of the following 
factors in compliance with 49 U.S.C. § 5325(f): 

(a)  Initial capital costs, 

(b)  Performance, standardization, life cycle costs, and other relevant factors, or 

(c)  Another competitive procurement process, 

(2)  Multiyear Options.  Funds authorized by 49 U.S.C. chapter 53 may be used to finance 
options to purchase additional rolling stock or replacement parts, only if: 

(a)  Bus Procurements. For a bus procurement: 

1  The underlying third party contract includes an option to purchase additional 
buses or replacement parts, and 

2  That option does not exceed five (5) years, as limited by 49 U.S.C. § 5325(e), 
and 

(b) Rail Procurements.  For a rail procurement: 

1 The underlying third party contract includes an option to purchase additional 
railcars or replacement parts, and 

2 As limited under 9 U.S.C. § 5325(e)(1)(B), as amended by MAP21, that option: 
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a Does not exceed seven (7) years, and  

b Does not allow for significant changes or alterations to the rolling stock,  

(3)  Preaward and Post Delivery Requirements. Except for Projects using funds 
appropriated or made available for any Tribal Transit Program, it will complete the pre
award and postdelivery reviews required under: 

(a)  Federal transit law, specifically 49 U.S.C. § 5323(m), and 

(b)  FTA regulations, “PreAward and PostDelivery Audits of Rolling Stock 
Purchases,” 49 C.F.R. part 663, and   

(4)  Bus Testing. It will complete the bus testing required under: 

(a)  Federal transit law, specifically 49 U.S.C. § 5318(e), as amended by MAP21, and 

(b)  FTA regulations, “Bus Testing,” 49 C.F.R. part 665, to the extent they are 
consistent with 49 U.S.C. § 5318(e), as amended by MAP21, 

q.  Bonding. The Recipient agrees to comply with the following bonding requirements and 
restrictions as provided in Federal regulations and guidance, except as FTA determines 
otherwise in writing: 

(1)  Construction. As provided by Federal regulations and modified by FTA guidance, for 
Project activities involving construction, it will provide: 

(a)  Bid guarantee bonds, 

(b)  Contract performance bonds, and 

(c)  Payment bonds, and 

(2)  Activities Not Involving Construction. For Project activities not involving construction: 

(a)  It will not impose excessive bonding, and 

(b)  It will follow FTA guidance, 

r.  Architectural Engineering or Related Services. When procuring architectural engineering or 
related services supported with funds made available or appropriated for 49 U.S.C. 
chapter 53 or under any other applicable law requiring the Project to be administered under 
49 U.S.C. chapter 53, the Recipient agrees that it will comply, and assures its Subrecipients 
will comply, with 49 U.S.C. § 5325(b): 
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(1)  It and its Subcontractors at any tier: 

(a)  Will negotiate for those services in the same manner as a contract for those services 
negotiated under chapter 11 of Title 40, United States Code, or 

(b)  Will comply with an equivalent State qualificationsbased requirement for 
contracting for those services, if the State has adopted that type of law before 
August 10, 2005, 

(2)  Upon awarding a contract for architectural engineering or related services, it and its 
Subcontractors at any tier: 

(a)  Will use the FAR cost principles of 48 C.F.R. part 31 when carrying out and 
auditing its third party contracts or subcontracts, 

(b)  Will accept the indirect cost rates established by a cognizant Federal or State 
government agency consistent with FAR requirements that apply for oneyear 
accounting periods, if those rates are not currently under dispute, 

(c)  Will use indirect cost rates accepted by a cognizant Federal or State government 
agency for contract or subcontract: 

1 Estimation, 

2 Negotiation, 

3 Administration, 

4 Reporting, and 

5 Payment without limitation by administrative or de facto ceilings, and 

(d)  As required under 49 U.S.C. § 5325(b)(2)(D), together with the members of any 
group of entities sharing cost or rate data described in section 17.r(2)(c) of this 
Master Agreement: 

1  Will notify any affected firm before requesting or using that data, 

2  Will maintain the confidentiality of that data, and assure that the data is not 
accessible or provided to others, and 

3  Will not disclose that data under any circumstances if prohibited by 49 U.S.C. 
§ 5325(b) or other applicable law, 

s.  DesignBuild Projects. As provided by 49 U.S.C. § 5325(d)(2), the Recipient may use a 
designbuild procurement to carry out its Project provided that it: 
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(1)  Complies with applicable Federal laws and regulations, and 

(2)  Follows Federal guidance, except as the Federal Government determines otherwise in 
writing, 

t.  Award to Other than the Lowest Bidder. Except as FTA determines otherwise in writing, the 
Recipient may award a third party contract to other than the lowest bidder, as permitted under 
49 U.S.C. § 5325(c), if that award furthers an objective (for example, improved longterm 
operating efficiency and lower longterm Project costs) consistent with the purposes of 
49 U.S.C. chapter 53 and any implementing Federal regulations or guidance that FTA may 
issue,  

u.  Award to Responsible Contractors. The Recipient agrees that: 

(1)  Capability. It will award third party contracts only to contractors able to carry out the 
procurement successfully, as provided by 49 U.S.C. § 5325(j), and 

(2)  Criteria. Before awarding a third party contract, it will consider the proposed  
contractor’s:  

(a)  Integrity, 

(b)  Compliance with public policy, 

(c)  Past performance, and 

(d)  Financial and technical resources, 

v.  Access to Third Party Contract Records.  The Recipient agrees to require, and assures that its 
Subrecipients will require its Third Party Contractors at each tier to provide: 

(1)  The U.S. Secretary of Transportation and the Comptroller General of the United States, 
the State, or their duly authorized representatives, access to all third party contract 
records (at any tier) as required under 49 U.S.C. § 5325(g), and 

(2)  Sufficient access to all third party contract records (at any tier) as needed for compliance 
with applicable Federal laws and regulations or to assure proper Project management as 
determined by FTA, 

w.  Electronic and Information Technology. The Recipient agrees that reports or information it 
provides to or on behalf of the Federal Government will use electronic or information 
technology that complies with the accessibility requirements of: 

(1) Section 508 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794d, and 
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(2)  U.S. ATBCB regulations, “Electronic and Information Technology Accessibility 
Standards,” 36 C.F.R. part 1194, and 

x.  Veterans Employment. As provided by 49 U.S.C. § 5325(k): 

(1)  To the extent practicable, the Recipient agrees that it: 

(a)  Will give a hiring preference to veterans, as defined in 5 U.S.C. § 2108, who have 
the skills and abilities required to perform construction work required under a third 
party contract in connection with a capital project supported with funds made 
available or appropriated for 49 U.S.C. chapter 53, and 

(b)  Will not require an employer to give a preference to any veteran over any equally 
qualified applicant who is a member of any racial or ethnic minority, female, an 
individual with a disability, or a former employee, and 

(2)  The Recipient also assures that its Subrecipients: 

(a)  Will give a hiring preference to veterans, as defined in 5 U.S.C. § 2108,, who have 
the skills and abilities required to perform construction work required under a third 
party contract in connection with a capital project supported with funds made 
available or appropriated for 49 U.S.C. chapter 53, to the extent practicable, and 

(b)  Will not require an employer to give a preference to any veteran over any equally 
qualified applicant who is a member of any racial or ethnic minority, female, an 
individual with a disability, or a former employee. 

Section 18.  Leases.  The Recipient agrees to: 

a.  Capital Leases. Comply with FTA regulations, “Capital Leases,” 49 C.F.R. part 639, and 

b.  Leases Involving Certificates of Participation. Obtain FTA concurrence before entering into 
any FTAassisted leasing arrangement involving certificates of participation. 

Section 19.  Patent Rights. 

a.  General. The Recipient agrees that: 

(1)  Depending on the nature of the Project, the Federal Government may acquire patent 
rights when the Recipient or Third Party Participant produces a patented or patentable: 

(a)  Invention, 

(b)  Improvement, or 
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(c)  Discovery, 

(2) The Federal Government’s rights arise when the patent or patentable information is: 

(a)  Conceived under the Project, or 

(b)  Reduced to practice under the Project, and 

(3)  When a patent is issued or patented information becomes available as described in the 
preceding section 19.a(2) of this Master Agreement, the Recipient agrees to: 

(a)  Notify FTA immediately, and 

(b)  Provide a detailed report satisfactory to FTA, 

b. Federal Rights. The Recipient agrees that: 

(1)  Its rights and responsibilities, and the rights and responsibilities of each Third Party 
Participant, in that federally funded invention, improvement, or discovery will be 
determined as provided by applicable Federal laws, regulations, and guidance, including 
any waiver thereof, and 

(2)  Unless the Federal Government determines otherwise in writing, irrespective of the 
Recipient’s status or the status of any Third Party Participant as a large business, small 
business, State government, State instrumentality, local government, Indian tribe, 
nonprofit organization, institution of higher education, or individual, the Recipient 
agrees to transmit the Federal Government’s patent rights to FTA as specified in: 

(a)  35 U.S.C. § 200 et seq., and  

(b)  U.S. Department of Commerce regulations, “Rights to Inventions Made by 
Nonprofit Organizations and Small Business Firms Under Government Grants, 
Contracts and Cooperative Agreements,” 37 C.F.R. part 401, and 

c. License Fees and Royalties. As permitted by 49 C.F.R. parts 18 and 19: 

(1)  License fees and royalties for patents, patent applications, and inventions derived from 
the Project are program income, and 

(2)  The Recipient has no commitment to the Federal Government with respect to those 
license fees or royalties, except: 

(a)  For compliance with 35 U.S.C. § 200 et seq., which applies to patent rights 
developed under a federally funded researchtype project, and 
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(b) As FTA determines otherwise in writing.  

Section 20.  Rights in Data and Copyrights. 

a.  Definition of “Subject Data.” As used in this section 20 of this Master Agreement, “subject 
data” means recorded information: 

(1) Whether or not copyrighted, and 

(2) That is delivered or specified to be delivered under the Underlying Agreement, 

b.  Examples of “Subject Data.” Examples of “subject data”: 

(1) Include, but are not limited to: 

(a) Computer software, 

(b) Standards,  

(c) Specifications, 

(d) Engineering drawings and associated lists, 

(e) Process sheets, 

(f) Manuals,  

(g) Technical reports, 

(h) Catalog item identifications, and 

(i) Related information, but 

(2) Do not include: 

(a) Financial reports, 

(b) Cost analyses, or 

(c) Other similar information used for Project performance or administration, 

c.  General Federal Restrictions. The following restrictions apply to all subject data first 
produced in the performance of the Recipient’s Project supported by the Underlying 
Agreement: 
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(1)  Prohibitions. The Recipient may not: 

(a)  Publish or reproduce any subject data in whole or in part, or in any manner or form, 
or 

(b)  Permit others to do so, but 

(2)  Exceptions. The prohibitions of the preceding section 20.c(1) of this Master Agreement 
do not apply to: 

(a)  Publications or reproductions for the Recipient’s own internal use, 

(b)  An institution of higher learning, 

(c)  The portion of subject data that the Federal Government has previously released or 
approved for release to the public, or 

(d)  The portion of data that has the Federal Government’s prior written consent for 
release, 

d.  Federal Rights in Data and Copyrights. The Recipient agrees that: 

(1)  License Rights. It must provide a license to its “subject data” to the Federal  
Government, which license is:  

(a)  Royaltyfree, 

(b)  Nonexclusive, and 

(c)  Irrevocable, and 

(2)  Uses. The Federal Government’s license must permit the Federal Government to take 
the following actions provided that those actions are taken for Federal Government 
purposes: 

(a)  Reproduce the subject data,  

(b)  Publish the subject data,   

(c)  Otherwise use the subject data, and 

(d)  Permit other entities or individuals to use the subject data,   

e.  Special Federal Rights in Data for Research, Development, Demonstration, Deployment, and 
Special Studies Projects.  In general, FTA’s purpose in providing Federal funds for a 
research, development, demonstration, deployment, or special studies Project is to increase 
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transportation knowledge, rather than limit the benefits of the Project to the Recipient and its 
Third Party Participants, and therefore, the Recipient agrees that: 

(1)  Publicly Available Report. When the Project is completed, it must provide a Project 
report that FTA may publish or make available for publication on the Internet,   

(2)  Other Reports. It must provide other reports pertaining to the Project that FTA may 
request,   

(3)  Availability of Subject Data. FTA may make available to any FTA Recipient or any of 
its Third Party Participants at any tier of the Project: 

(a)  FTA’s copyright license to the subject data, or 

(b)  A copy of the subject data, except as the Federal Government determines otherwise 
in writing,   

(4)  Identification of Information. It must identify clearly any specific confidential,  
privileged, or proprietary information submitted to FTA,  

(5)  Incomplete Project. If the Project is not completed for any reason whatsoever, all data 
developed under the Project becomes “subject data” and must be delivered as the 
Federal Government may direct, but 

(6)  Exception. This section 20.e of this Master Agreement does not apply to an adaptation 
of automatic data processing equipment or program that is both: 

(a)  For the Recipient’s use, and  

(b)  Acquired with FTA capital program funding, 

f.  License Fees and Royalties. As permitted by 49 C.F.R. parts 18 and 19: 

(1)  License fees and royalties for copyrighted material or trademarks derived from Project 
are program income, and 

(2)  The Recipient has no commitment to the Federal Government with respect to those 
license fees or royalties, except: 

(a)  For compliance with 35 U.S.C. § 200 et seq., which applies to patent rights 
developed under a federally funded researchtype project, and 

(b)  As FTA determines otherwise in writing,  

g. Hold Harmless. Upon request by the Federal Government, the Recipient agrees that: 
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(1)  Violation by the Recipient. 

(a)  If it willfully or intentionally violates any:  

1 Proprietary rights,  

2 Copyrights, or  

3 Right of privacy, and   

(b)  If its violation under section 20.g(1)(a) of this Master Agreement occurs from any 
of the following uses of Project data: 

1 Publication,  

2 Translation,  

3 Reproduction,  

4 Delivery, 

5 Use, or  

6 Disposition, then  

(c)  It will indemnify, save, and hold harmless against any liability, including costs and 
expenses of the Federal Government’s officers, employees, and agents acting within 
the scope of their official duties, but 

(2) Exceptions.  The Recipient will not be required to indemnify the Federal Government for 
any liability described in section 20.g(1) of this Master Agreement if: 

(a)  Violation by Federal Officers, Employees or Agents. The violation is caused by the 
wrongful acts of Federal employees or agents, or 

(b)  State law. If indemnification is prohibited or limited by applicable State law,  

h.  Restrictions on Access to Patent Rights.  Nothing in this section 20 of this Master Agreement 
pertaining to rights in data either: 

(1)  Implies a license to the Federal Government under any patent, or 

(2)  May be construed to affect the scope of any license or other right otherwise granted to 
the Federal Government under any patent, 

i.  Data Developed Without Federal Funding or Support. The Recipient understands and agrees 

96 

LKWD-PRR212_00139

LKWD-PRR212_00139



 
 
 
 

 
 

    
  

 
       

 
    

 
   

     
 

    
    

   
 

    
 

    
 

     
  

     
 

      
 
 

   

 
    

     
   

 
        

 
    

   
 

     
      

  
 

   
  

 
 

 

that in certain circumstances it may need to provide data developed without any Federal 
funding or support to FTA.  Nevertheless: 

(1)  Protections. Sections 20.a, b, c, and d of this Master Agreement generally do not apply 
to data developed without Federal funding, even though that data may have been used in 
connection with the Project, and 

(2)  Identification of Information. The Recipient agrees that the Federal Government will 
not be able to protect data developed without Federal funding from unauthorized 
disclosure unless that data is clearly marked “Proprietary” or “Confidential,” and 

j.  Requirements to Release Data. The Recipient understands and agrees that the Federal 
Government may be required to release Project data and information the Recipient submits to 
the Federal Government as required under: 

(1)  The Freedom of Information Act, 5 U.S.C. § 552, 

(2)  Another applicable Federal law requiring access to Project records, 

(3)  U.S. DOT regulations, “Uniform Administrative Requirements for Grants and 
Agreements with Institutions of Higher Education, Hospitals, and Other NonProfit 
Organizations,” specifically 49 C.F.R. § 19.36(d), or 

(4)  Other applicable Federal regulations and guidance concerning access to Project records. 

Section 21.  Use of Real Property, Equipment, and Supplies. 

The Recipient understands and agrees that the Federal Government retains a Federal interest in 
all federally funded real property, equipment, and supplies (Project property) until, and to the 
extent, that the Federal Government removes that Federal interest, and therefore: 

a.  Use of Project Property. The Recipient agrees to all of the following: 

(1)  Satisfactory Continuing Control.  The Recipient agrees to maintain continuing control of 
the use of Project property satisfactory to FTA, 

(2)  Use for Project Purposes. The Recipient agrees to use Project property for appropriate 
Project purposes (including joint development purposes as well as uses that provide 
program income to support public transportation): 

(a)  For the duration of the useful life of that Project property, which may extend 
beyond the duration of the Underlying Agreement, and 

(b)  Consistent with other requirements FTA may impose,  
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(3)  Delay or Failure to Use Project Property. The Recipient agrees that the Federal 
Government may require it to return the entire amount of Federal funds spent on that 
Project property if, during its useful life, the Recipient has: 

(a)  Unreasonably delayed using its Project property, or 

(b)  Failed to use its Project property, and 

(4)  Notification. The Recipient further agrees to notify FTA immediately when: 

(a)  It uses any Project property in a manner substantially different from: 

1 The representations in its Application or other documents submitted in support 
of the Underlying Agreement, or 

2 The requirements of the Underlying Agreement and this Master Agreement, or 

(b)  It withdraws any Project property from Project use, 

b.  General Federal Requirements. 

(1)  State. A Recipient that is a State understands and agrees to: 

(a)  Comply with the property management standards of 49 C.F.R. §§ 18.31 – 18.34, 
with the understanding that FTA and the State recognize that: 

1 The State is authorized by 49 C.F.R. § 18.32(b) to follow its State laws and 
procedures for equipment: 

a Use, 

b Management, and 

c Disposition, but 

2 The State understands and agrees to comply with the following provisions of 
this Master Agreement: 

a Premature withdrawal, section 21.h(4), 

b Valuation, section 21.h and section 21.i,  

c  Insurance, section 21.j,  

d Misused or Damaged Project Property, section 21.k, and 
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e  Sale, section 21.l(1)(c), 

(b)  Comply with other applicable Federal laws and regulations, and 

(c)  Follow applicable Federal guidance, except as the Federal Government determines 
otherwise in writing, 

(2)  Local Government, or Indian Tribal Government.  A Recipient that is a local  
government or Indian tribal government agrees that it will:  

(a)  Comply with the property management standards of 49 C.F.R. §§ 18.31 – 18.34,  

(b)  Comply with other applicable Federal laws and regulations, and 

(c)  Follow applicable Federal guidance, except as the Federal Government determines 
otherwise in writing, 

(3) Institution of Higher Education or Private Nonprofit Entity. A Recipient that is an 
institution of higher education or private nonprofit entity agrees that it will: 

(a)  Comply with the property management standards of 49 C.F.R. §§ 19.30 – 19.37, 

(b)  Comply with other applicable Federal laws and regulations, and 

(c)  Follow applicable Federal guidance, except as the Federal Government determines 
otherwise in writing,   

(4)  ForProfit Entity. A Recipient that is a forprofit entity agrees that it will comply with 
property management standards satisfactory to FTA, and 

(5)  Reimbursement. The Recipient also agrees that it will follow FTA’s reimbursement 
requirements for premature dispositions of certain Project equipment, as provided in 
section 21.h(4)(c) of this Master Agreement and FTA guidance, except as FTA 
determines otherwise in writing, 

c.  Maintenance. As required under Federal laws and regulations, and as provided in Federal 
guidance, except as FTA determines otherwise in writing, the Recipient agrees to: 

(1)  Maintain its Project property in good operating order, and 

(2)  Comply with its Transit Asset Management Plan when developed, that is required under 
49 U.S.C. § 5326, as amended by MAP21, and as agreed to in section 22 of this Master 
Agreement, 

d.  Records.  The Recipient agrees that: 
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(1)  Recordkeeping. It will keep satisfactory records of its use of the Project property, and 

(2)  Provide Information.  Upon request, it will provide FTA the necessary information 
required to assure compliance with this section 21 and also section 22 of this Master 
Agreement,  

e.  Incidental Use.  The Recipient agrees that: 

(1)  General.  Any incidental use of Project property will not exceed that permitted under 
applicable Federal requirements and Federal guidance, and 

(2)  Alternative Fueling Facilities. As provided in 49 U.S.C. § 5323(p), it may permit 
nontransit public entities and private entities to have incidental use of its federally 
funded alternative fueling facilities and equipment, only if: 

(a)  The incidental use does not interfere with its public transportation operations or the 
Project, 

(b)  It fully recaptures all costs related to the incidental use from the nontransit public 
entity or private entity that uses the alternative fueling facilities or equipment, 

(c)  It uses revenues it receives from the incidental use in excess of costs for planning, 
capital, and operating expenses that are incurred in providing public transportation, 
and 

(d)  Private entities pay all applicable excise taxes on fuel, 

f.  Reasonable Access to Private Intercity Transportation Operators or Charter Transportation 
Operators.  The Recipient understands and agrees that it must comply with 49 U.S.C. 
§ 5323(r), as amended by MAP21, which requires the following: 

(1)  A recipient of funding under 49 U.S.C. chapter 53 must provide a private intercity or 
charter transportation operator reasonable access to its federally funded public 
transportation facilities, including: 

(a)  An intermodal facility, 

(b)  A park and ride lot, and 

(c)  A busonly highway lane, and 

(2)  To determine reasonable access, consideration must be given to: 

(a) Capacity requirements of the Recipient whose facility would be used, and 

(b) The extent to which access would be detrimental to existing public transportation 
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services, 

g.  Encumbrance of Project Property. Absent the express written consent of the Federal 
Government, the Recipient agrees to preserve the Federal interest in and maintain 
satisfactory continuing control of its Project property as follows: 

(1)  Written Transactions. The Recipient agrees that it will not execute any documents if 
doing so would either adversely affect the Federal interest in or impair its continuing 
control of the use of its Project property, including: 

(a)  Transfer of title, 

(b)  Lease, 

(c)  Lien,  

(d)  Pledge,  

(e)  Mortgage, 

(f)  Encumbrance,  

(g)  Third party contract, 

(h)  Subagreement,  

(i)  Grant anticipation note, 

(j)  Alienation, 

(k)  Innovative finance arrangements, such as:  

1 A cross border lease,  

2 A leveraged lease, or  

3 Other types of innovative financing arrangements, or  

(l)  Any other restriction, constraint, or commitment that may apply to the Project 
property, 

(2)  Oral Transactions. The Recipient agrees it will not obligate itself in any way through an 
oral statement to any third party with respect to its Project property that would either 
adversely affect the Federal interest in or impair its continuing control of the use of its 
Project property, and 

101 

LKWD-PRR212_00144

LKWD-PRR212_00144



 
 
 
 

 
 

      
      

 
 

   
 

     
 

      
  

 
     

 
 

   
  

   
 

 
     

 
 

 
 

  
 

 
 

     
   

    
 

 
   

     
  

 
  

 
 

   
      

   

 
      

(3)  Other Actions.  The Recipient agrees that it will not take any other action that would 
either adversely affect the Federal interest in or impair its continuing control of the use 
of its Project property, 

h.  Useful Life of Project Property. The Recipient agrees that: 

(1)  Determining the Useful Life. FTA may establish the useful life of Project property, 

(2)  Required Use. It will use its Project property continuously and appropriately throughout 
the useful life of that property, 

(3)  Expired Useful Life.  When the useful life of the its Project property has expired, it will 
comply with FTA’s disposition requirements, and 

(4)  Premature Withdrawal. The Federal Government retains a Federal interest in the fair 
market value of Project property (including the fair market value of FTAassisted 
equipment acquired by a State) prematurely withdrawn from public transportation use; 
therefore: 

(a)  Notice. The Recipient will notify FTA immediately when any Project property is 
prematurely withdrawn from appropriate use, whether by: 

1  Planned withdrawal, 

2  Misuse, or 

3  Casualty loss, 

(b)  Amount of Federal Interest. The Federal interest in the Recipient’s or 
Subrecipient’s Project property will be determined on the basis of the ratio of the 
Federal funds provided for that Project property to the actual cost of that Project 
property, and 

(c)  Financial Commitments to the Federal Government. Except as otherwise approved 
in writing by the Federal Government, the Recipient agrees that if its Project 
property is prematurely withdrawn from appropriate use: 

1  It will return an amount equal to the remaining Federal interest in the withdrawn 
Project property to the Federal Government, or 

2  With FTA approval, it will invest an amount equal to the remaining Federal 
interest in the withdrawn Project property in other transit property eligible for 
funding through the Underlying Agreement, unless FTA determines otherwise 
in writing, 

i.  Calculating the Value of Prematurely Withdrawn Project Property. The Recipient agrees that 
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the fair market value of Project property prematurely withdrawn from Project use (including 
the fair market value of Project equipment acquired by a State) will be calculated as follows: 

(1)  Equipment and Supplies. Except as FTA determines otherwise in writing: 

(a)  The fair market value of Project equipment and supplies will be calculated by 
straightline depreciation, based on the useful life of the equipment or supplies as 
established or approved by FTA, 

(b)  The fair market value of the withdrawn Project equipment and supplies will be 
based on their value immediately before the occurrence prompting their withdrawal 
from appropriate use: 

1  Irrespective of whether the Project property was withdrawn from use due to fire, 
casualty, or natural disaster, and 

2  Irrespective of the extent of insurance coverage, and 

(c)  As authorized by 49 C.F.R. § 18.32(b), a State may use its own property disposition 
procedures, provided that those procedures comply with the laws of that State, and 

(2)  Real Property.  The Recipient agrees that the fair market value of real property funded 
under the Project shall be determined by: 

(a)  Competent appraisal based on an appropriate date as approved by FTA, consistent 
with U.S. DOT regulations, “Uniform Relocation Assistance and Real Property 
Acquisition for Federal and FederallyAssisted Programs,” 49 C.F.R. part 24,  

(b)  Straight line depreciation of federally funded improvements to the real property 
funded under the Project coupled with the value of the land determined by FTA on 
the basis of appraisal, or 

(c)  Other applicable Federal laws or regulations, and 

(3)  Exceptional Circumstances. The Recipient agrees that: 

(a)  The Federal Government may require another method to be used to determine the 
fair market value of real property funded under the Project withdrawn from service,   

(b)  In unusual circumstances, the Recipient may request permission to use another 
reasonable valuation method including, but not limited to: 

1 Accelerated depreciation,  

2 Comparable sales, or  
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3  Established market values, and 

(c)  In determining whether to approve such a request under section 21.i(3)(b) of this 
Master Agreement, the Federal Government may consider any: 

1 Action the Recipient took, 

2 Omission the Recipient made, or  

3 Unfortunate occurrence the Recipient suffered,  

j.  Insurance Proceeds. The Recipient agrees to use any insurance proceeds it receives for the 
damaged or destroyed Project property (including insurance proceeds for FTAassisted 
equipment acquired by a State) as follows: 

(1)  Replacement. It may apply those insurance proceeds to the cost of replacing the  
damaged or destroyed Project property,  

(2)  Another Purpose.  Provided it has obtained FTA’s written consent for the use of those 
proceeds for another authorized purpose, it may use those insurance proceeds for that 
purpose, or 

(3)  Return to the Federal Government. It may return to the Federal Government an amount 
equal to the amount of the remaining Federal interest in the damaged or destroyed 
Project property, 

k.  Misused or Damaged Project Property.  If any damage to Project property results from abuse 
or misuse occurring with the Recipient’s knowledge and consent, the Recipient agrees that: 

(1)  Restore. It will restore the damaged Project property to its original condition, or 

(2)  Refund. It will refund the value of the Federal interest in that Project property 
(including the remaining Federal interest in FTAassisted equipment acquired by a 
State), as the Federal Government may require,  

l.  Disposition of Project Property.  The Recipient understands and agrees that: 

(1)  Disposition Under 49 U.S.C. § 5334(h). 

(a)  Method. With prior FTA approval, the Recipient may dispose of Project property 
no longer needed for public transportation purposes as permitted by 49 U.S.C. 
§ 5334(h),   

1  Lease or Lease Renewal. Except as the Federal Government has determined 
otherwise in writing, if it leases or renews a lease of Project property to another 
party, it will: 
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a  Use a written lease or another similar document to accomplish the 
following: 

(i)  Retain ownership of the leased Project property, and 

(ii) Assure that the lessee will use the Project property appropriately, and 

b  Provide a copy of the lease, or lease renewal and any relevant documents to 
FTA upon request, 

2  Transfer for a Public Purpose. The Recipient may transfer any Project property 
supported with funds made available or appropriated for 49 U.S.C. chapter 53, 
to a local governmental authority, provided that: 

a  The Project property will be used for a public purpose, 

b  The Federal Transit Administrator approves the transfer, and 

c  The transfer conforms to 49 U.S.C. § 5334(h)(1) – 5334(h)(3), or 

3  Sale. If it sells Project property, the Recipient agrees to use proper sales 
procedures to ensure the highest possible return, and 

(b)  Use of Proceeds from the Disposition of Project Property. The Recipient 
understands and agrees that as required by 49 U.S.C. § 5334(h)(4) it must use the 
proceeds of any sale, uses, lease, or lease renewal to reduce the gross project cost of 
other eligible capital public transportation projects, and 

(c)  Common Grant Rules. Except as FTA determines otherwise in writing, the 
requirements of 49 C.F.R. part 18 or part 19 will apply to the transfer to the extent 
that they do not conflict with 49 U.S.C. § 5334(h).  

(2)  Dispositions Under 49 C.F.R. part 18 or part 19. 

(a)  Real Property. With FTA approval, the Recipient may dispose of Project real 
property no longer needed for public transportation purposes and use the proceeds 
as provided by 49 C.F.R. § 18.31(c) or 49 C.F.R. § 19.32, as applicable,   

(b)  Equipment. With FTA approval, the Recipient may dispose of Project equipment 
and no longer needed for public transportation purposes and use the proceeds as 
provided by 49 C.F.R. § 18.32 or 49 C.F.R. § 19.34, as applicable, 

(c)  Federal Government Direction. The Recipient agrees that the Federal Government 
may require it to transfer title to any federally funded Project property, as provided 
by 49 C.F.R. parts 18 or 19, and 
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m.  Responsibilities After Project Closeout. Except as the Federal Government determines 
otherwise in writing, the Recipient agrees that Project closeout will not change the 
Recipient’s Project property management responsibilities provided in: 

(1)  Federal laws, regulations, and guidance effective now or at a later date, and 

(2)  This section 21 of this Master Agreement. 

Section 22.  Transit Asset Management. 

a.  Transit Asset Management Plan. Unless FTA determines otherwise in writing, the Recipient 
agrees to develop a Transit Asset Management Plan that: 

(1)  Complies with: 

(a)  Federal transit laws, specifically 49 U.S.C. § 5326 and 5337(a)(4), as amended by 
MAP21, 

(b)  Federal regulations pertaining to: 

1  The National Transit Asset Management System required to be issued by 
49 U.S.C. § 5326(d), as amended by MAP21, and 

2  Performance Measures and Targets required to be issued by 49 U.S.C. 
§ 5326(c)(1), as amended by MAP21, and 

(c)  Other applicable Federal laws and regulations, and 

(2)  Is consistent with Federal guidance developed or to be developed to implement  
49 U.S.C. § 5326, as amended by MAP21, and  

b.  When Compliance is Required. The Recipient agrees that when the final Federal regulations 
required by 49 U.S.C. § 5326, as amended by MAP21 are issued, it will comply with those 
regulations within the time period specified in those regulations. 

Section 23.  Insurance.  In addition to other insurance requirements that may apply, the 
Recipient agrees to all of the following: 

a.  Flood Hazards.  It will comply with the flood insurance purchase provisions of section 102(a) 
of the Flood Disaster Protection Act of 1973, as amended, 42 U.S.C. § 4012a(a), with respect 
to any Project activity involving: 
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(1)  Construction having an insurable cost of $10,000 or more, or 

(2)  An acquisition having an insurable cost of $10,000 or more, and 

b.  Other Insurance Requirements.  It will comply with the insurance requirements normally 
imposed by its State and local laws, regulations, and ordinances, except as the Federal 
Government determines otherwise in writing. 

Section 24.  Relocation. 

a.  Relocation Protections.  Irrespective of Federal participation in relocation costs for the 
Project, the Recipient agrees that it will: 

(1)  Provide fair and equitable treatment to displaced individuals and businesses that must be 
relocated as a result of its capital project for which the FTA has provided Federal 
funding, and 

(2)  Comply with: 

(a)  Federal transit laws, specifically 49 U.S.C. § 5323(b), which requires compliance 
with the Uniform Relocation Assistance and Real Property Acquisition Policies Act 
of 1970, as amended, 42 U.S.C. § 4601 et seq., and 

(b)  U.S. DOT regulations, “Uniform Relocation Assistance and Real Property 
Acquisition for Federal and FederallyAssisted Programs,” 49 C.F.R. part 24, 

b.  Nondiscrimination in Housing.  The Recipient agrees that when it must provide housing for 
individuals as a result of the relocation, it will: 

(1)  Comply with Title VIII of the Civil Rights Act of 1968, as amended, 42 U.S.C. § 3601 
et seq., and 

(2)  Facilitate and follow Executive Order No. 12892, “Leadership and Coordination of Fair 
Housing in Federal Programs: Affirmatively Furthering Fair Housing,” January 17, 
1994, 42 U.S.C. § 3608 note, except as the Federal Government determines otherwise in 
writing, and 

c.  Prohibition Against the Use of LeadBased Paint.  The Recipient agrees that if it constructs 
or rehabilitates residential structures on behalf of individuals displaced by the Project: 

(1)  It will not use leadbased paint, and 

(2)  It will comply with: 

(a) Section 401(b) of the LeadBased Paint Poisoning Prevention Act, 42 U.S.C. 
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§ 4831(b), and 

(b)  U.S. Housing and Urban Development regulations, “Leadbased Paint Poisoning 
Prevention in Certain Residential Structures,” 24 C.F.R. part 35. 

Section 25.  Real Property.  

a.  Real Property Acquisition Protections.  Irrespective of Federal participation in real property 
acquisition costs under the Project, the Recipient agrees to all of the following: 

(1)  It will provide fair and equitable treatment to owners of real property or interests in real 
property that must be acquired as a result of a Project funded by FTA, and 

(2)  It will comply with: 

(a)  Federal transit laws, specifically 49 U.S.C. § 5323(b), which requires compliance 
with the Uniform Relocation Assistance and Real Property Acquisition Policies Act 
of 1970, as amended, 42 U.S.C. § 4601 et seq., and  

(b)  U.S. DOT regulations, “Uniform Relocation Assistance and Real Property 
Acquisition for Federal and FederallyAssisted Programs,” 49 C.F.R. part 24,   

b.  Covenant Assuring Nondiscrimination. The Recipient agrees to include a covenant to assure 
nondiscrimination during the useful life of the Project in the title of the real property acquired 
for use in the Project, 

c.  Recording the Title to Real Property.  The Recipient agrees to record the Federal interest in 
title to real property used in connection with the Project if FTA so requires, and 

d.  FTA Approval of Changes in Real Property Ownership. Unless it receives permission or 
instructions from FTA, the Recipient agrees that it will not dispose of, modify the use of, or 
change: 

(1)  The title to real property used in the Project, or 

(2)  Any other interests in the site and facilities used in the Project. 

Section 26.  Construction.  Except as the Federal Government determines otherwise in writing, 
the Recipient agrees to all of the following: 

a.  Construction Plans and Specifications.  It will comply with FTA recommendations and 
determinations pertaining to: 

(1)  Its construction plans and specifications, and 

108 

LKWD-PRR212_00151

LKWD-PRR212_00151



 
 
 
 

 
 

 
     

 
 

   
 

   
 

 
 

 
 

  
 

     
   

 
       

  
 

      
     

 
 

   
   

  
 

   
   

 
   

 
  

 
  

 
 

  
 

   
 

    
 

     
   

(2)  Its activities in connection with implementing its construction plans and specifications, 
including: 

(a)  Drafting, 

(b)  Review, and 

(c)  Approval, 

b.  Seismic Safety.  It will: 

(1)  Comply with: 

(a)  The Earthquake Hazards Reduction Act of 1977, as amended, 42 U.S.C. § 7701 
et seq., and 

(b)  U.S. DOT regulations, “Seismic Safety,” 49 C.F.R. part 41, specifically, 49 C.F.R. 
§ 41.117, and 

(2)  The Recipient will facilitate and follow Executive Order No. 12699, “Seismic Safety of 
Federal and FederallyAssisted or Regulated New Building Construction,” 42 U.S.C. 
§ 7704 note, except as the Federal Government determines otherwise in writing. 

c.  Supervision of Construction.  It will maintain competent and adequate engineering 
supervision at the construction site of the Project to ensure that the completed work conforms 
to the approved plans and specifications, 

d.  Construction Reports. As required by FTA or the State in which construction takes place, for 
its construction projects, it will provide: 

(1)  Progress reports, 

(2)  Information, and 

(3)  Other data, and 

e.  Major Capital Investment Project Regulations and Guidance. If the Recipient’s Project 
involves a Major Federal Project, it agrees to: 

(1) Comply with any and all applicable regulations, including: 

(a) FTA Regulations, “Major Capital Investment Projects,”49 C.F.R. part 611, and 

(b) FTA Regulations, “Project Management Oversight,” 49 C.F.R. part 633, to the 
extent that they are consistent with applicable FTA enabling legislation, and 
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(2)  Except as FTA determines otherwise in writing, follow any and all applicable guidance 
including: 

(a)  FTA ““New Starts and Small Starts Evaluation Rating Process Policy Guidance,” 
August 2013, at http://www.fta.dot.gov, and 

(b)  The most recent edition of FTA Circular 5800.1, “Safety and Security Management 
Guidance for Major Capital Projects,” to the extent consistent with applicable 
Federal laws, regulations, and guidance. 

Section 27.  Early Systems Work Agreement. 

a.  Statutory Requirements. If FTA enters into an Early System Work Agreement (ESWA) with 
the Recipient to advance the implementation of the Recipient’s capital project, the provisions 
of 49 U.S.C. § 5309(k)(3) will apply to: 

(1)  That ESWA, 

(2)  The Recipient, and 

(3)  FTA, 

b.  ESWA Provisions.  Except to the extent the Federal Government determines otherwise in 
writing, the Recipient understands and agrees that the following provisions apply to its 
ESWA, unless the ESWA contains specific requirements to the contrary: 

(1)  Recipient Representations.  In view of the standards and commitments imposed on the 
Recipient by 49 U.S.C. § 5309(k)(3), the Recipient has provided sufficient 
representations and information to FTA so that FTA has reason to believe: 

(a)  The Recipient and FTA will enter into a Full Funding Grant Agreement for the 
Project, and 

(b)  The terms of the ESWA will promote ultimate completion of the Project more 
rapidly and at less cost, 

(2)  FTA Commitments. By entering into an ESWA with the Recipient, FTA has agreed to 
provide for reimbursement of the preliminary costs of carrying out the project, 
including: 

(a)  Land acquisition, 

(b)  Timely procurement of system elements for which the specifications are decided, 
and 
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(c)  Other activities FTA decides are appropriate to make efficient, longterm project 
management easier, 

(3)  Time Period of ESWA. FTA reserves the right to determine the appropriate period of 
time in which the ESWA will remain in effect, even if that period extends beyond the 
time of the authorization for the funding that will support the Project costs covered by 
the ESWA, 

(4)  Interest and Other Financing Costs. Interest and other financing costs of efficiently 
carrying out the ESWA within a reasonable time are eligible ESWA costs, provided that: 

(a)  The interest and financing costs claimed do not exceed the cost of the most 
favorable financing terms reasonably available for the Project at the time of 
borrowing, 

(b)  The Recipient has certified that it will show reasonable diligence in seeking the 
most favorable financing terms, and 

(c)  The Recipient is able to show reasonable diligence in seeking the most favorable 
financing terms to support this ESWA, 

(5) Contingent Commitment.  In providing funding for the ESWA: 

(a)  In its discretion, FTA may include a commitment, contingent on amounts to be 
specified in a laterenacted law, to obligate an additional amount from future 
available budget authority specified in law to support the costs of the Recipient’s 
ESWA, and 

(b)  If FTA does make a commitment to provide funding contingent on future amounts 
to be specified in law, that commitment is not an obligation of the Federal 
Government, and 

(6)  Failure to Carry Out the Project.  If, for reasons within its control, the Recipient does not 
carry out the Project for which its ESWA was made available, the Recipient must: 

(a)  Repay all Federal grant funds awarded under the ESWA from all Federal funding 
sources for: 

1 All project activities, 

2 All project facilities, and 

3 All Project equipment,  

(b)  Pay reasonable interest charges: 
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1  Allowable by law, or 

2  As established by FTA before or after FTA provided funding for the ESWA, 
and 

(c)  Pay reasonable penalty charges: 

1 Allowable by law, or 

2 As later established by FTA before or after FTA provided funding for the 
ESWA. 

Section 28.  Employee Protections.  The Recipient agrees to comply, and assures that each 
Third Party Participant will comply, with all of the following: 

a.  Construction Activities. Federal laws and regulations providing protections for construction 
employees involved in Project activities, including: 

(1)  Prevailing Wage Requirements. 

(a)  Federal transit laws, specifically 49 U.S.C. § 5333(a), (FTA’s “DavisBacon 
Related Act”), 

(b)  The DavisBacon Act, 40 U.S.C. §§ 3141 – 3144, 3146, and 3147, and 

(c)  U.S. DOL regulations, “Labor Standards Provisions Applicable to Contracts 
Covering Federally Financed and Assisted Construction (also Labor Standards 
Provisions Applicable to Nonconstruction Contracts Subject to the Contract Work 
Hours and Safety Standards Act),” 29 C.F.R. part 5, 

(2)  Wage and Hour Requirements. 

(a)  Section 102 of the Contract Work Hours and Safety Standards Act, as amended, 
40 U.S.C. § 3702, and other relevant parts of that Act, 40 U.S.C. § 3701 et seq., and 

(b)  U.S. DOL regulations, “Labor Standards Provisions Applicable to Contracts 
Covering Federally Financed and Assisted Construction (also Labor Standards 
Provisions Applicable to Nonconstruction Contracts Subject to the Contract Work 
Hours and Safety Standards Act),” 29 C.F.R. part 5, 

(3)  “AntiKickback” Prohibitions. 

(a) Section 1 of the Copeland “AntiKickback” Act, as amended, 18 U.S.C. § 874,  
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(b)  Section 2 of the Copeland “AntiKickback” Act, as amended, 40 U.S.C. § 3145, and 

(c)  U.S. DOL regulations, “Contractors and Subcontractors on Public Building or 
Public Work Financed in Whole or in Part by Loans or Grants from the United 
States,” 29 C.F.R. part 3, and 

(4)  Safety at the Construction Site. 

(a)  Section 107 of the Contract Work Hours and Safety Standards Act, as amended, 
40 U.S.C. § 3704, and other relevant parts of that Act, 40 U.S.C. § 3701 et seq., and 

(b)  U.S. DOL regulations, “Safety and Health Regulations for Construction,” 29 C.F.R. 
part 1926, 

b.  Activities Not Involving Construction.  Federal laws and regulations providing wage and 
hour protections for nonconstruction employees, including: 

(1)  Section 102 of the Contract Work Hours and Safety Standards Act, as amended, 
40 U.S.C. § 3702, and other relevant parts of that Act, 40 U.S.C. § 3701 et seq., and 

(2)  U.S. DOL regulations, “Labor Standards Provisions Applicable to Contracts Covering 
Federally Financed and Assisted Construction (also Labor Standards Provisions 
Applicable to Nonconstruction Contracts Subject to the Contract Work Hours and Safety 
Standards Act),” 29 C.F.R. part 5, 

c.  Activities Involving Commerce. The Fair Labor Standards Act (FLSA), 29 U.S.C. § 201 
et seq., to the extent that the FLSA applies: 

(1)  To employees performing Project work involving commerce, and 

(2)  As the Federal Government otherwise determines applicable, and 

d.  Public Transportation Employee Protective Arrangements. The Recipient agrees that 
49 U.S.C. § 5333(b) requires employee protective arrangements to be in place as a condition 
of award of FTA assistance made available or appropriated for FTA programs involving 
public transportation operations.  U.S. DOL recognizes the following categories of 
arrangements: 

(1)  U.S. DOL Certification. When its Project involves public transportation operations and 
is financed with funding made available or appropriated for 49 U.S.C. §§ 5307, 5309, 
5312, 5337, or 5339, as amended by MAP21, or former 49 U.S.C. §§ 5308, 5309, 5312, 
or other provisions of law as required by the Federal Government, U.S. DOL must 
provide a Certification of employee protective arrangements before FTA may provide 
financial assistance for the Project.  Therefore, the Recipient understands and agrees, 
and assures that any Third Party Participant providing public transportation operations 
will agree, that: 
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(a)  It must carry out the Project as provided in its U.S. DOL Certification, which 
contains the terms and conditions that U.S. DOL has determined to be fair and 
equitable to protect the interests of any employees affected by the Project, 

(b)  It must comply with 49 U.S.C. § 5333(b), and any future amendments thereto, 

(c)  It will follow the U.S. DOL guidelines, “Guidelines, Section 5333(b), Federal 
Transit Law,” 29 C.F.R. part 215, except as U.S. DOL determines otherwise in 
writing, 

(d)  It must comply with the terms and conditions of the U.S. DOL certification of 
public transportation employee protective arrangements for the Project, which 
certification is dated as identified on the Underlying Agreement, including: 

1  Alternative comparable arrangements U.S. DOL has specified for the Project, 

2  Any revisions U.S. DOL has specified for the Project, or 

3  Both, and 

(e) It must comply with the following documents and provisions incorporated by 
reference in and made part of the Underlying Agreement for the Project: 

1  The U.S. DOL certification of public transportation employee protective 
arrangements for the Project, which certification is dated as identified on the 
Underlying Agreement, 

2  The documents cited in that U.S. DOL certification for the Project, 

3  Any alternative comparable arrangements that U.S. DOL has specified for the 
Project, and 

4  Any revisions that U.S. DOL has specified for the Project,  

(2)  Special Warranty. When its Project involves public transportation operations, and is 
financed with funding made available or appropriated for 49 U.S.C. § 5311, as amended 
by MAP21, for former 49 U.S.C. § 5311 in effect in FY 2012, or a previous fiscal year, 
or for section 3038 of TEA21, as amended by section 3039 of SAFETEALU, 
U.S. DOL will provide a Special Warranty for those projects, including projects under 
the Tribal Transit Program.  Therefore, the Recipient understands and agrees, and 
assures that any Third Party Participant providing public transportation operations will 
agree, that: 

(a)  It must comply with Federal transit laws, specifically 49 U.S.C. § 5333(b), 

114 

LKWD-PRR212_00157

LKWD-PRR212_00157



 
 
 
 

 
 

    
    

 
     

    
  

 
  

  
 

   
 

   
 

    
  

 
     

 
    

 
   

 
    

 
      

    
    

     
     

 
 

 
   

  
 

 
    

 
 

 
 

    
 

   
 

(b)  Follow the U.S. DOL guidelines, “Guidelines, Section 5333(b), Federal Transit 
Law,” 29 C.F.R. part 215, except as U.S. DOL determines otherwise in writing, 

(c)  It will comply with the U.S. DOL Special Warranty for its Project that is most 
current on the date when it executed the Underlying Agreement, and documents 
cited therein, including: 

1 Any alternative comparable arrangements U.S. DOL has specified for the 
Project, 

2 Any revisions U.S. DOL has specified for the Project, or 

3 Both, and 

(d)  It will comply with the following documents and provisions incorporated by 
reference in and made part of the Underlying Agreement: 

1 The U.S. DOL Special Warranty for its Project, 

2 Documents cited in that Special Warranty, 

3 Alternative comparable arrangements U.S. DOL specifies for the Project, and 

4 Any revisions that U.S. DOL has specified for the Project, and 

(3)  Special Arrangements for 49 U.S.C. § 5310 Projects. The Recipient understands and 
agrees, and assures that any Third Party Participant providing public transportation 
operations will agree, that although pursuant to 49 U.S.C. § 5310, and former 49 U.S.C. 
§§ 5310 or 5317, FTA has determined that it was not “necessary or appropriate” to apply 
the conditions of 49 U.S.C. § 5333(b) to Subrecipients participating in the program to 
provide public transportation for seniors (elderly individuals) and individuals with 
disabilities, FTA reserves the right to make the following exceptions: 

(a)  FTA will make casebycase determinations of the applicability of 49 U.S.C. 
§ 5333(b) for all transfers of funding authorized under title 23, United States Code 
(flex funds), and 

(b)  FTA reserves the right to make other exceptions as it deems appropriate. 

Section 29.  Environmental Protections.  

a. General.  The Recipient understands and agrees that: 

(1)  Environmental and resource use laws, regulations, and guidance, now in effect or that 
may become effective in the future, may apply to the Project, 
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(2)  This Master Agreement identifies some of the Federal laws, regulations, and guidance 
that may apply to its Project, 

(3)  Federal laws, regulations, and guidance cited in this Master Agreement may be an 
incomplete list of environmental and resource use requirements that might apply to its 
Project, including: 

(a)  Other applicable Federal laws, regulations, and guidance, not identified in this 
Master Agreement, 

(b)  State laws, regulations, and guidance, and 

(c)  Local ordinances, regulations, and guidance, 

(4)  In some cases, Federal requirements may not be sufficient to meet its State and local 
environmental and resource use requirements, and 

(5)  It will, and assures that its Third Party Participants will: 

(a)  Comply with Federal laws and regulations, and 

(b)  Follow Federal guidance now in effect or that becomes effective in the future, 
except as the Federal Government determines otherwise in writing,   

b.  National Environmental Policy.  Federal funding requires the full compliance with applicable 
environmental laws and regulations. Accordingly, the Recipient agrees to, and assures that 
its Third Party Participants will: 

(1)  Comply, and facilitate compliance, with Federal laws, regulations, and executive orders, 
including: 

(a)  Federal transit laws, specifically 49 U.S.C. § 5323(c)(2), as amended by MAP21, 

(b)  The National Environmental Policy Act of 1969 (NEPA), as amended, 42 U.S.C. 
§§ 4321 – 4335, as limited by 42 U.S.C. § 5159, 

(c)  U.S. Council on Environmental Quality regulations pertaining to compliance with 
NEPA, 40 C.F.R. parts 1500 – 1508, 

(d)  Joint FHWA and FTA regulations, “Environmental Impact and Related 
Procedures,” 23 C.F.R. part 771 and 49 C.F.R. part 622, 

(e)  Executive Order No. 11514, as amended, “Protection and Enhancement of 
Environmental Quality,” 42 U.S.C. § 4321 note, and 
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(f)  Other Federal environmental protection laws, regulations, and executive orders 
applicable to the Project or Recipient, and 

(2)  Follow the Federal guidance identified herein to the extent that the guidance is 
consistent with applicable authorizing legislation, except as the Federal Government 
determines otherwise in writing: 

(a)  Joint FHWA and FTA final guidance, “SAFETEALU Environmental Review 
Process (Pub. L. 10959),” 71 Fed. Reg. 66576, November 15, 2006, especially: 

1  Guidance on implementing 23 U.S.C. § 139 pertaining to environmental 
procedures, and 

2  Guidance on implementing 23 U.S.C. § 326, pertaining to State responsibility 
for categorical exclusions, and 

(b) Other Federal environmental guidance applicable to the Project or the Recipient,   

c.  Environmental Justice. Except as the Federal Government determines otherwise in writing, 
the Recipient agrees to promote environmental justice by following: 

(1)  Executive Order No. 12898, “Federal Actions to Address Environmental Justice in 
Minority Populations and LowIncome Populations,” February 11, 1994, 42 U.S.C. 
§ 4321 note, as well as facilitating compliance with that Executive Order, and 

(2)  DOT Order 5610.2, “Department of Transportation Actions To Address Environmental 
Justice in Minority Populations and LowIncome Populations,” 62 Fed. Reg. 18377, 
April 15, 1997, and 

(3)  The most recent and applicable edition of FTA Circular 4703.1, “Environmental Justice 
Policy Guidance for Federal Transit Administration Recipients,” August 15, 2012, to the 
extent consistent with applicable Federal laws, regulations, and guidance, 

d.  Air Quality.  The Recipient agrees to, and assures that its Third Party Participants will 
comply with the Clean Air Act, as amended, 42 U.S.C. §§ 7401 – 7671q, and its 
implementing Federal regulations, as provided in Federal guidance, except as the Federal 
Government determines otherwise in writing.  Among its responsibilities, the Recipient 
agrees that: 

(1)  Public Transportation Operators. It will comply with: 

(a)  U.S. EPA regulations, “Control of Air Pollution from Mobile Sources,” 40 C.F.R. 
part 85,  

(b)  U.S. EPA regulations, “Control of Emissions from New and InUse Highway 
Vehicles and Engines,” 40 C.F.R. part 86, and 
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(c)  U.S. EPA regulations “Fuel Economy and Greenhouse Gas Exhaust Emissions of 
Motor Vehicles,” 40 C.F.R. part 600,  

(2) State Implementation Plans.  It will support its State Implementation Plan (SIP) by: 

(a)  Implementing each air quality mitigation or control measure incorporated in the 
documents accompanying the approval of the Project, 

(b)  Assuring that any Project identified as a Transportation Control Measure in the SIP 
that applies to the Project will be wholly consistent with the design concept and 
scope of the Project described in that SIP, and 

(c)  Complying with: 

1  Section 176(c) of the Clean Air Act, 42 U.S.C. § 7506(c),  

2  U.S. EPA regulations, “Conformity to State or Federal Implementation Plans of 
Transportation Plans, Programs, and Projects Developed, Funded or Approved 
Under Title 23, U.S.C. or the Federal Transit Laws,” 40 C.F.R. part 93, 
subpart A, and 

3  Other applicable Federal conformity regulations that may be promulgated at a 
later date, and 

(3)  Violating Facilities.  It will: 

(a)  Comply with the notice of violating facility provisions of section 306 of the Clean 
Air Act, as amended, 42 U.S.C. § 7414, and 

(b)  Facilitate compliance with Executive Order No. 11738, “Providing for 
Administration of the Clean Air Act and the Federal Water Pollution Control Act 
with Respect to Federal Contracts, Grants, or Loans,” 42 U.S.C. § 7606 note, 

e.  Clean Water. The Recipient agrees to, and assures that its Third Party Participants will 
comply with the Clean Water Act, as amended, 33 U.S.C. §§ 1251 – 1377, and implementing 
Federal regulations, and follow Federal implementing guidance, except as the Federal 
Government determines otherwise in writing.  Among its responsibilities, the Recipient 
agrees that: 

(1)  Drinking Water.  It will protect underground sources of drinking water in compliance 
with the Safe Drinking Water Act of 1974, as amended, 42 U.S.C. § 300f – 300j6, 

(2)  Violating Facilities.  It will: 

(a) Comply with the notice of violating facility provisions in section 508 of the Clean 
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Water Act, as amended, 33 U.S.C. § 1368, and 

(b)  Facilitate compliance with Executive Order No. 11738, “Providing for 
Administration of the Clean Air Act and the Federal Water Pollution Control Act 
with Respect to Federal Contracts, Grants, or Loans,” 42 U.S.C. § 7606 note, 

f.  Corridor Preservation. The Recipient agrees that it will not develop rightof way acquired 
under 49 U.S.C. § 5323(q), as amended by MAP21, in anticipation of its Project until all 
required environmental reviews for that Project have been completed, 

g.  Use of Certain Public Lands. The Recipient agrees to comply, and assures that its Third 
Party Participants will comply with: 

(1)  U.S. DOT laws, specifically 49 U.S.C. § 303, which requires certain findings be made 
before an FTAfunded Project may be carried out that involves the use of any publicly 
owned land that Federal officials authorized under law have determined to be a: 

(a)  Park of national, State or local significance, 

(b)  Recreation area of national, State or local significance, 

(c)  Wildlife refuge of national, State or local significance, or 

(d)  Waterfowl refuge of national, State or local significance, and 

(2)  Joint FHWA and FTA regulations, “Parks, Recreation Areas, Wildlife and Waterfowl 
Refuges, and Historic Sites,” 23 C.F.R. part 774, and referenced in 49 C.F.R. part 622,   

h.  Wild and Scenic Rivers.  The Recipient agrees to comply, and assures that its Third Party 
Participants will comply, with Federal protections for the national wild and scenic rivers 
system, including: 

(1)  The Wild and Scenic Rivers Act of 1968, as amended, 16 U.S.C. §§ 1271 – 1287, 
relating to protecting components of the national wild and scenic rivers system, 

(2)  U.S. Forest Service regulations, “Wild and Scenic Rivers,” 36 C.F.R. part 297, and 

(3)  U.S. Bureau of Land Management regulations, “Management Areas,” 43 C.F.R. 
part 8350, 

i.  Coastal Zone Management.  The Recipient agrees to assure Project consistency with the 
approved State management program developed under the Coastal Zone Management Act 
of 1972, as amended, 16 U.S.C. §§ 1451 – 1465, 

j.  Wetlands.  The Recipient agrees to, and assures that its Third Party Participants will, 
facilitate compliance with the protections for wetlands provided in Executive Order 
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No. 11990, as amended, “Protection of Wetlands,” 42 U.S.C. § 4321 note, 

k. Floodplains.  The Recipient agrees to, and assures that its Third Party Participants will, 
facilitate compliance with the flood hazards protections in floodplains  provided in Executive 
Order No. 11988, as amended, “Floodplain Management,” 42 U.S.C. § 4321 note, 

l. Endangered Species and Fishery Conservation. The Recipient agrees to comply, and assures 
that its Third Party Participants will comply, with the protections for endangered species of: 

(1) The Endangered Species Act of 1973, as amended, 16 U.S.C. §§ 1531 – 1544, and 

(2) The Magnuson Stevens Fishery Conservation and Management Act, as amended, 
16 U.S.C. § 1801 et seq., 

m.  Waste Management. The Recipient agrees to, and assures that its Third Party Participants 
will comply with the Resource Conservation and Recovery Act, as amended, 42 U.S.C. 
§§ 6901 – 6992k, 

n.  Hazardous Waste. The Recipient agrees to, and assures that its Third Party Participants will, 
facilitate compliance with the Comprehensive Environmental Response, Compensation, and 
Liability Act, as amended, 42 U.S.C. §§ 9601 – 9675, which establishes requirements for the 
treatment of areas affected by hazardous waste, 

o.  Historic Preservation. The Recipient agrees to, and assures that its Third Party Participants 
will: 

(1)  Comply with U.S. DOT laws, including 49 U.S.C. § 303, which requires certain findings 
be made before a Project involving the use of any land from a historic site that is on or 
eligible for inclusion on the National Register of Historic Places may be undertaken, 

(2)  Encourage compliance with the Federal historic and archaeological preservation 
requirements of section 106 of the National Historic Preservation Act, as amended, 
16 U.S.C. § 470f,  

(3)  Facilitate compliance with Executive Order No. 11593, “Protection and Enhancement of 
the Cultural Environment,” 16 U.S.C. § 470 note, 

(4)  Comply with the Archaeological and Historic Preservation Act of 1974, as amended, 
16 U.S.C. § 469a – 469c,  

(5)  Comply with U.S. Advisory Council on Historic Preservation regulations, “Protection of 
Historic Properties,” 36 C.F.R. part 800, which requires the Recipient to: 

(a)  Consult with the State Historic Preservation Officer concerning investigations to 
identify properties and resources included in or eligible for inclusion in the National 
Register of Historic Places that may be affected by the Project, and 
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(b)  Notify FTA of affected properties, and 

(6)  Comply with Federal requirements and follow Federal guidance to avoid or mitigate 
adverse effects on those historic properties, except as the Federal Government 
determines otherwise in writing, 

p.  Indian Sacred Sites. The Recipient agrees to, and assures that its Third Party Participants 
will: 

(1)  Facilitate compliance with Federal efforts to promote the preservation of places and 
objects of religious importance to: 

(a)  American Indians, 

(b)  Eskimos, 

(c)  Aleuts, and  

(d)  Native Hawaiians, and 

(2)  Facilitate compliance with: 

(a)  The American Indian Religious Freedom Act, 42 U.S.C. § 1996, and 

(b)  Executive Order No. 13007, “Indian Sacred Sites,” 42 U.S.C. § 1996 note, except as 
the Federal Government determines otherwise in writing, and 

q.  Mitigation of Adverse Environmental Effects.  If the Project causes or results in any adverse 
environmental effect, the Recipient agrees to, and assures its Third Party Participants will, 
make reasonable efforts to minimize the impact of every adverse effect by: 

(1)  Complying with: 

(a)  All environmental mitigation measures that may be identified as commitments in 
the environmental documents that apply to the Project, such as: 

1 Environmental assessments, 

2 Environmental impact statements, 

3 Memoranda of agreement, 

4 Documents required under 49 U.S.C. § 303, and  

5 Other environmental documents, and  

121 

LKWD-PRR212_00164

LKWD-PRR212_00164



 
 
 
 

 
 

 
   

   
 

  
 

       

 
    

   
  

 
    

 
 
 

   
 

    
  

       
 

 

   
      

 
 

    
  

 
     

    
 

   
 

 
 

       

 
         

      
    

 
     

(b)  Any conditions the Federal Government might impose in a finding of no significant 
impact or record of decision, and 

(2)  Assuring that: 

(a)  Any mitigation measures agreed on will be incorporated by reference and made part 
of the Underlying Agreement, 

(b)  Any deferred mitigation measures will be incorporated by reference and made part 
of the Underlying Agreement as soon as agreement with the Federal Government is 
reached, and 

(c)  Any mitigation measures agreed on will not be modified or withdrawn without the 
written approval of the Federal Government. 

Section 30.  Energy Conservation.  The Recipient agrees to, and assures its Subrecipients will: 

a.  State Energy Conservation Plans. Comply with the mandatory energy standards and policies 
of its State energy conservation plans under the Energy Policy and Conservation Act, as 
amended, 42 U.S.C. § 6321 et seq., except as the Federal Government determines otherwise 
in writing, and 

b.  Energy Assessment.  Perform an energy assessment for any building constructed, 
reconstructed, or modified with FTA funds required under FTA regulations, “Requirements 
for Energy Assessments,” 49 C.F.R. part 622, subpart C. 

Section 31.  State Management and Monitoring Systems.  The Recipient agrees to comply 
with all of the following: 

a.  Joint Regulations. Joint FHWA and FTA regulations, “Management and Monitoring 
Systems,” 23 C.F.R. part 500, and 

b.  FTA Regulations. FTA regulations, “Transportation Infrastructure Management,” 49 C.F.R. 
part 614. 

Section 32.  Charter Service.  The Recipient understands and agrees to all of the following: 

a.  Applicability. To the extent required under Federal laws and regulations, FTA’s “Charter 
Service” requirements apply to the Recipient and any Third Party Participant involved in a 
Project supported with funds appropriated or made available under: 

(1)  Federal transit laws, 49 U.S.C. chapter 53, 
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(2)  23 U.S.C. § 133, or 

(3)  23 U.S.C. § 142, 

b.  Prohibitions. Neither the Recipient nor any Third Party Participant involved in its Project 
will engage in charter service, except as permitted under: 

(1)  Federal transit laws, specifically 49 U.S.C. § 5323(d), 

(2)  FTA regulations, “Charter Service,” 49 C.F.R. part 604,  

(3)  Any other Federal Charter Service regulations, or 

(4)  Federal guidance, except as FTA determines otherwise in writing, 

c.  Exceptions.  Apart from exceptions to the Charter Service restrictions in FTA’s Charter 
Service Regulations, FTA has established the following additional exceptions to those 
restrictions: 

(1)  FTA’s Charter Service restrictions do not apply to equipment or facilities financed with 
the funding made available or appropriated for 49 U.S.C. 5307, as amended by MAP21, 
to support Job Access and Reverse Commute (JARC)type activities that would have 
been eligible for assistance under repealed 49 U.S.C. 5316 in effect in Fiscal Year 2012 
or a previous fiscal year, provided that the Recipient uses that FTA funding for program 
purposes only, 

(2)  FTA’s Charter Service restrictions do not apply to equipment or facilities financed with 
the funding made available or appropriated for 49 U.S.C. § 5310, as amended by 
MAP21, to support New Freedomtype activities that would have been eligible for 
assistance under repealed 49 U.S.C. § 5317 in effect in Fiscal Year 2012 or a previous 
fiscal year, provided the Recipient uses that FTA funding for program purposes only, 
and 

(3)  A Recipient of assistance under 49 U.S.C. chapter 53 will not be determined to have 
violated the FTA Charter Service regulations if that Recipient provides a private 
intercity or charter transportation operator reasonable access to that Recipient’s federally 
funded public transportation facilities, including intermodal facilities, park and ride lots, 
and busonly highway lanes as specified in 49 U.S.C. § 5323(r), as amended by 
MAP21, and 

d.  Charter Service Agreement. The Recipient agrees that: 

(1)  Charter Service Agreement Selected. The Charter Service Agreement it has selected in 
its annual Certifications and Assurances to FTA for the Federal fiscal year in which it 
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seeks FTA funding is incorporated by reference and made part of the Underlying 
Agreement, but 

(2)  Charter Service Agreement Not Selected. Even if it has not selected the Charter Service 
Agreement in its most recent annual Certifications and Assurances to FTA: 

(a)  FTA’s Charter Service regulations and any amendments to these regulations will 
apply to any charter service it or any Third Party Participant provides, and 

(b)  The definitions in FTA’s Charter Service regulations will apply to it and any Third 
Party Participants that conducts charter operations, and 

e.  Violations. If it or any Third Party Participant engages in a pattern of violations of FTA’s 
Charter Service regulations, FTA may require corrective measures and remedies, including: 

(1)  Withholding an amount of Federal funds as provided by FTA’s Charter Service  
regulations, Appendix D, or  

(2)  Barring it or the Third Party Participant from receiving FTA funds. 

Section 33.  School Bus Operations.  The Recipient understands and agrees to all of the 
following: 

a.  Applicability.  To the extent required under Federal laws and regulations, Federal “School 
Bus Operations” requirements apply to it and any Third Party Participant in a Project 
supported with funds appropriated or made available under: 

(1)  49 U.S.C. chapter 53,  

(2)  23 U.S.C. § 133, or 

(3)  23 U.S.C. § 142, 

b.  Prohibitions.  Neither it nor any Third Party Participant that is participating in its Project will 
engage in school bus operations exclusively for the transportation of students or school 
personnel in competition with private school bus operators, except as permitted by: 

(1)  Federal transit laws, specifically: 

(a)  49 U.S.C. § 5323(f) or (g), as amended by MAP21, for project activities supported 
with Fiscal Year 2013 or subsequent funding authorized by MAP21, or 

(b)  Applicable requirements of 49 U.S.C. § 5323(f) or (g) for the same fiscal year as the 
fiscal year of the appropriation that provides the FTA funding supporting the 
Project, 
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(2)  FTA regulations, “School Bus Operations,” 49 C.F.R. part 605, to the extent those 
regulations are consistent with the requirements for: 

(a)  49 U.S.C. § 5323(f) or (g), as amended by MAP21, for project activities supported 
with FTA Fiscal Year 2013 or subsequent funding, or 

(b)  The applicable requirements of 49 U.S.C. § 5323(f) or (g) for the same fiscal year 
as the fiscal year of the appropriation that provided the funding awarded for the 
Project, 

(3)  Any other applicable Federal “School Bus Operations” regulations, or 

(4)  Applicable Federal guidance, except as FTA determines otherwise in writing, 

c.  School Bus Agreement. The Recipient agrees that: 

(1)  School Bus Agreement Selected.  The School Bus Agreement it has selected in its 
annual Certifications and Assurances to FTA for the Federal fiscal year in which it seeks 
FTA funding is incorporated by reference and made part of the Underlying Agreement, 
but 

(2)  School Bus Agreement Not Selected. Even if it has not selected the School Bus  
Agreement in its most recent annual Certifications and Assurances to FTA:  

(a)  FTA’s School Bus Operations regulations, 49 C.F.R. part 605, to the extent 
consistent with the applicable provisions of 49 U.S.C. § 5323(f) or (g), will apply to 
any school bus service it or its Third Party Participants provide, and 

(b)  The definitions in FTA’s School Bus Operations regulations will apply to it and any 
Third Party Participant that conducts school bus operations, and 

d.  Violations. If a Recipient or any Third Party Participant that has operated school bus service 
in violation of FTA’s School Bus laws and regulations, FTA may: 

(1)  Require the Recipient or Third Party Participant to take such remedial measures as FTA 
considers appropriate, or 

(2)  Bar the Recipient or Third Party Participant from receiving Federal transit funds. 

Section 34.  Metric System.  As U.S. DOT or FTA may direct, the Recipient agrees to all of the 
following: 

a.  Use.  It will use metric measurements for the Project, as provided by: 
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(1)  The Metric Conversion Act, as amended by the Omnibus Trade and Competitiveness 
Act, 15 U.S.C. § 205a et seq., and other applicable Federal laws, 

(2)  Executive Order No. 12770, “Metric Usage in Federal Government Programs,”  
July 25, 1991, 15 U.S.C. § 205a note, and  

(3)  Other U.S. DOT or FTA Federal guidance, except as the Federal Government  
determines otherwise in writing, and  

b.  Deliverables.  It will accept products and services with dimensions expressed in metric 
measurements. 

Section 35.  Geographic Information and Related Spatial Data.  Except as the Federal 
Government determines otherwise in writing, the Recipient agrees to all of the following: 

a.  Standards. Its Project activities will conform to the Federal Geographic Data Committee’s 
National Spatial Data Infrastructure if those activities directly or indirectly involve: 

(1)  Spatial data, or 

(2)  Geographic information systems, and 

b.  Federal Guidance. It will follow: 

(1)  U.S. OMB Circular A16, “Coordination of Geographic Information and Related Spatial 
Data Activities,” August 19, 2002, and 

(2)  U.S. OMB Circular A16 Supplemental Guidance, “Geospatial Line of Business,” 
November 10, 2010. 

Section 36.  Federal “$1 Coin” Requirements. 

As required by the Federal Government, the Recipient agrees to all of the following: 

a.  Federal Law. It will comply with section 104 of the Presidential $1 Coin Act of 2005, 
31 U.S.C. § 5112(p),  

b.  Capability. Its equipment and facilities will be fully capable of accepting and dispensing 
$1 coins when coins or currency are required for using that equipment or those facilities, and 

c.  Publicizing. It will display signs and notices of $1 coin capability of its equipment and 
facilities on its premises, including vending machines, where coins or currency are used. 
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Section 37.  Public Transportation Safety Program 

a.  Public Transportation Agency Safety Plan.  When FTA directs it to do so, the Recipient 
agrees to develop a Public Transportation Safety Plan that: 

(1)  Complies with: 

(a) Federal transit laws, specifically 49 U.S.C. § 5329, as amended by MAP21, and 

(b) Other Federal laws and regulations applicable to the Project and the Recipient, and 

(2)  Is consistent with any Federal guidance that may be issued to implement 49 U.S.C. 
§ 5329, as amended by MAP21, except as FTA determines otherwise in writing, and 

b.  State Safety Oversight of Rail Fixed Guideway Public Systems. Notwithstanding that 
section 20030(e) of MAP21 repealed 49 U.S.C. § 5330 effective three (3) years after the 
effective date of the Public Transportation Safety Program final rule to be issued under 
49 U.S.C. § 5329(e), the Recipient agrees to: 

(1)  Comply with Federal transit laws, specifically 49 U.S.C. § 5330,  

(2)  Comply with FTA regulations, “Rail Fixed Guideway Systems; State Safety Oversight,” 
49 C.F.R. part 659, and 

(3)  Follow Federal guidance that may be issued, except as the Federal Government  
determines otherwise in writing.  

Section 38.  Motor Carrier Safety.  The Recipient agrees to comply, and assures its Third Party 
Participants will comply, with the following regulations, as applicable: 

a.  Financial Responsibility.  The economic and insurance registration requirements of the: 

(1)  U.S. FMCSA regulations, “Minimum Levels of Financial Responsibility for Motor 
Carriers,” 49 C.F.R. part 387, if: 

(a)  It is engaged in operations requiring compliance with 49 C.F.R. part 387, 

(b)  It is engaged in interstate commerce, and 

(c)  It is not within a defined commercial zone, and 

(2)  The provisions of 49 U.S.C. § 31138(e)(4), which supersede inconsistent provisions of 
49 C.F.R. part 387, and which also reduce the amount of insurance the Recipient must 
obtain to the highest amount required by any State in which the transit provider operates, 
if it: 
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(a)  Operates within a public transportation service area located in more than one State, 
and 

(b)  Receives Federal funding under 49 U.S.C. §§ 5307, 5310, and 5311, 

b.  Safety Requirements. The safety requirements of U.S. FMCSA regulations, “Federal Motor 
Carrier Safety Regulations,” 49 C.F.R. parts 390 – 397, if it: 

(1)  Is engaged in operations requiring compliance with 49 C.F.R. parts 390 – 397, 

(2)  Is engaged in interstate commerce, 

(3)  Is not within a defined commercial zone, and 

(4)  Is not a unit of government, which is defined as: 

(a)  The Federal Government, 

(b)  A State, 

(c)  Any political subdivision of a State, or 

(d)  Any agency established under a compact between States, 

c.  Driver Qualifications.  The driver’s license requirements of: 

(1)  U.S. FMCSA regulations, “Commercial Driver’s License Standards, Requirements, and 
Penalties,” 49 C.F.R. part 383, and 

(2)  U.S. FMCSA regulations, “State Compliance with Commercial Driver's License,” 
49 C.F.R. part 384, and 

d.  Substance Abuse Rules for Motor Carriers.  The substance abuse requirements and guidance 
of U.S. FMCSA’s regulations, “Drug and Alcohol Use and Testing Requirements,” 49 C.F.R. 
part 382, and implementing Federal guidance, if it: 

(1)  Is a public transportation provider not subject to FTA’s alcohol and controlled 
substances testing regulations at 49 C.F.R. part 655, as amended by MAP21, and 

(2)  Operates a commercial motor vehicle that: 

(a)  Has a gross combination weight rating or gross combination weight of more than 
26,001 pounds, whichever is greater, 

(b)  Has a gross vehicle weight rating or gross vehicle weight of more than 26,001 
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pounds, whichever is greater, 

(c)  Is designed to transport sixteen (16) or more passengers, including the driver, or 

(d)  Is of any size and is used in the transportation of hazardous materials as defined 
49 C.F.R. § 383.5, and which requires the motor vehicle to be placarded under the 
FMCSA regulations, “Hazardous Materials Regulations,” 49 C.F.R. part 172, 
subpart F. 

Section 39.  Safe Operation of Motor Vehicles. 

a.  Transportation  Hazardous Materials.  When transporting any hazardous materials, the 
Recipient agrees to comply with U.S. Pipeline and Hazardous Materials Safety 
Administration regulations, “Shippers  General Requirements for Shipments and 
Packagings,” 49 C.F.R. part 173, 

b.  Seat Belt Use.  FTA encourages the Recipient to facilitate compliance with Executive Order 
No. 13043, “Increasing Seat Belt Use in the United States,” April 16, 1997, 23 U.S.C. § 402 
note, by: 

(1)  Adopting and promoting onthejob seat belt use policies and programs for its  
employees and other personnel that operate:  

(a)  Companyowned vehicles, 

(b)  Companyrented vehicles, or 

(c)  Personally operated vehicles, and 

(2)  Including a “Seat Belt Use” provision in each third party agreement related to the  
Project, and  

c.  Distracted Driving, Including Text Messaging While Driving.  FTA encourages the Recipient 
to facilitate compliance with: 

(1)  Executive Order No. 13513, “Federal Leadership on Reducing Text Messaging While 
Driving,” October 1, 2009, 23 U.S.C. § 402 note, 

(2)  DOT Order 3902.10, “Text Messaging While Driving,” December 30, 2009, 

(3)  The following U.S. DOT Special Provision pertaining to Distracted Driving: 

(a)  Definitions. As used in this Special Provision:  

1 “Driving”:  
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a  Means operating a motor vehicle on a roadway, including while temporarily 
stationary because of traffic, a traffic light, stop sign, or otherwise, and 

b  Does not include being in the vehicle (with or without the motor running) in 
a location off the roadway where it is safe and legal to remain stationary, 
and 

2  “Text Messaging”: 

a  Means reading from or entering data into any handheld or other electronic 
device, including a device for the purpose of: 

(i)  Short message service texting, 

(ii) Emailing, 

(iii) Instant messaging, 

(iv) Obtaining navigational information, 

(v)  Engaging in any other form of electronic data retrieval, or 

(vi) Engaging in any other form of electronic data communication, and 

b  Unless the practice is prohibited by State or local law, “distracted driving” 
does not include the use of a cell phone or other electronic device for the 
limited purposes of: 

(i)  Entering a telephone number to make an outgoing call, or 

(ii) Answering an incoming call, 

(b)  Safety.  The Recipient agrees to adopt and enforce workplace safety policies to 
decrease crashes caused by distracted drivers, including policies to ban text 
messaging while: 

1  Using an employer supplied electronic device, and 

2  Driving:  

a A vehicle the driver owns or rents,  

b A vehicle the Recipient owns, leases or rents,  

c A privatelyowned vehicle:  
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(i) When on official Projectrelated business, or 

(ii) When performing any work for or on behalf of the Project, or 

d Any vehicle, on or off duty, 

(c)  Recipient Size.  The Recipient agrees to conduct workplace safety initiatives in a 
manner commensurate with its size, such as: 

1 Establishing new rules and programs to prohibit text messaging while driving, 

2 Reevaluating existing programs to prohibit text messaging while driving, and 

3  Providing education, awareness, and other outreach to employees about the 
safety risks associated with texting while driving, and 

(d)  Extension of Provision.  The Recipient agrees: 

1 To include this Special Provision of section 39.c(3)(a) – (c) of this Master 
Agreement in its third party agreements, and 

2  To encourage its Third Party Participants to: 

a  Comply with this Special Provision, and 

b  Include this Special Provision in each third party subagreement at each tier 
financed with Federal funds. 

Section 40.  Substance Abuse. 

a.  DrugFree Workplace. The Recipient agrees to: 

(1)  Comply with the DrugFree Workplace Act of 1988, as amended, 41 U.S.C. § 8103 
et seq., 

(2)  Comply with U.S. DOT regulations, “Governmentwide Requirements for DrugFree 
Workplace (Financial Assistance),” 49 C.F.R. part 32, and any amendments to those 
regulations when they are issued, and 

(3)  Follow and facilitate compliance with U.S. OMB guidance, “Governmentwide 
Requirements for DrugFree Workplace (Financial Assistance),” 2 C.F.R. part 182, 
particularly where the U.S. OMB provisions supersede comparable provisions of 
49 C.F.R. part 32, and 
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b.  Alcohol Misuse and Prohibited Drug Use. 

(1)  Requirements. The Recipient agrees to comply, and assures its Third Party Participants 
will comply with: 

(a)  Federal transit laws, specifically 49 U.S.C. § 5331, as amended by MAP21,  

(b)  FTA regulations, “Prevention of Alcohol Misuse and Prohibited Drug Use in 
Transit Operations,” 49 C.F.R. part 655, and 

(c)  Applicable provisions of DOT regulations, “Procedures for Transportation 
Workplace Drug and Alcohol Testing Programs,” 49 C.F.R. part 40, and 

(2)  Remedies for NonCompliance. The Recipient agrees that if FTA determines that a 
Recipient of funds or a Third Party Participant receiving funds under 49 U.S.C. 
chapter 53 is not in compliance with 49 C.F.R. part 655, the Federal Transit 
Administrator may bar that Recipient or Third Party Participant from receiving all or a 
portion of the Federal transit assistance it would otherwise receive. 

Section 41.  Protection of Sensitive Security Information. 

The Recipient agrees to comply with the following requirements for the protection of sensitive 
security information: 

a.  The Homeland Security Act, as amended, specifically 49 U.S.C. § 40119(b), 

b.  The Aviation and Transportation Security Act, as amended, 49 U.S.C. § 114(r), 

c.  U.S. DOT regulations, “Protection of Sensitive Security Information,” 49 C.F.R. part 15, and 

d.  U.S. Department of Homeland Security, Transportation Security Administration regulations, 
“Protection of Sensitive Security Information,” 49 C.F.R. part 1520. 

Section 42.  Special Notification Requirements for States.  To the extent required under 
Federal law, the State, as the Recipient, agrees to provide the following information about FTA 
funding for State Programs or Projects: 

a.  Types of Information. The State will provide information including: 

(1)  Identification of FTA as the Federal agency providing the Federal funds for the Program 
or Project, 

(2)  The Catalog of Federal Domestic Assistance Number of the Program from which the 
Federal funding for the Program or Project is authorized, and 
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(3)  The amount of Federal funds FTA has provided for the Program or Project, and 

b.  Documents. The State will provide the information required under this provision in the 
following documents: 

(1)  Requests for proposals, 

(2)  Solicitations, 

(3)  Grant or cooperative agreement applications, 

(4)  Forms, 

(5)  Notifications, 

(6)  Press releases, and 

(7)  Other publications. 

Section 43.  Freedom of Information Act.  The Recipient understands and agrees that: 

a.  Applicability.  The Freedom of Information Act (FOIA), 5 U.S.C. § 552, applies to most 
information submitted to FTA and U.S. DOT, in typewritten hard copy or electronically, 

b.  Project Records.  All applications and materials submitted to FTA related to its Project: 

(1)  Have or will become Federal agency records, and 

(2)  Are or will be subject to FOIA and to public release through individual FOIA requests, 
unless FTA determines that a valid exemption under FOIA or another statute applies, 
and 

c.  Confidentiality. President Obama’s “Memorandum for the Heads of Executive Departments 
and Agencies on the Freedom of Information Act,” dated January 21, 2009, directs Federal 
agencies to adopt a presumption that information should generally be disclosed when 
requested. Therefore: 

(1)  Unless a Federal law or regulation requires that information or a document be withheld, 
FTA does not consent to withhold information, irrespective of its format, merely 
because it is accompanied by a “routine” confidentiality statement that may appear on: 

(a)  The information about the Project, 

(b)  The information accompanying or supplementing the Project, or 
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(c)  Any other information FTA may obtain, 

(2)  As provided by Federal laws, regulations, and guidance, FTA will review information 
and documents that are the subject of each FOIA request to determine the extent to 
which: 

(a)  FTA must exercise its discretion to withhold the information or those documents, 
and 

(b)  FTA should exercise its discretion to withhold the information or those documents, 
and 

(3)  Any genuinely confidential or privileged information should be: 

(a)  Marked clearly and specifically, and 

(b)  Justified as confidential or privileged under FOIA standards. 

Section 44.  Disputes, Breaches, Defaults, or Other Litigation.  The Recipient understands 
and agrees that: 

a.  FTA Interest.  FTA has a vested interest in the settlement of any violation of Federal law or 
disagreement involving the Project, including, but not limited to: 

(1)  A major dispute, 

(2)  A breach, 

(3)  A default, or 

(4)  Litigation, 

b.  Notification to FTA.  If a current or prospective legal matter that may affect the Federal 
Government emerges: 

(1)  The Recipient must promptly notify the: 

(a)  FTA Chief Counsel, or 

(b)  FTA Regional Counsel for the Region in which the Recipient is located, 

(2) The types of legal matters that require notification include, but are not limited to: 

(a)  A major dispute, 
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(b)  A breach, 

(c)  A default, 

(d)  Credible evidence that a Principal, Official, Employee, Agent, or Third Party 
Participant of the Recipient, or other person: 

1  Has submitted a false claim under the False Claims Act, 31 U.S.C. § 3729 
et seq., or 

2  Has committed a criminal or civil violation of law pertaining to fraud, conflict 
of interest, bribery, gratuity, or similar misconduct involving Federal funding, 

(e)  Litigation, or 

(f)  Naming the Federal Government as a party to litigation or a legal disagreement in 
any forum for any reason, 

(3) Matters that may affect the Federal Government include, but are not limited to the: 

(a)  Federal Government’s interests in the Project, or 

(b)  Federal Government’s administration or enforcement of Federal laws or regulations, 
and 

(4)  If a legal matter described in Section 44.b(2)(d) of this Master Agreement emerges, the 
Recipient must promptly notify the U.S. DOT Inspector General, in addition to the FTA 
Chief Counsel or FTA Regional Counsel for the Region in which the Recipient is 
located, 

c.  Federal Interest in Recovery. The Federal Government has an interest in the proceeds of any 
recovery as follows: 

(1)  General.  The Federal Government retains the right to a proportionate share of any 
proceeds recovered from any third party, based on the percentage of the Federal share 
for the Project, but 

(2)  Liquidated Damages. Notwithstanding the preceding section 44.c(1) of this Master 
Agreement, the Recipient may return all liquidated damages it receives to its Project 
Account rather than return the Federal share of those liquidated damages to the Federal 
Government, provided that the Recipient receives FTA’s written concurrence, 

d.  Enforcement. The Recipient must pursue its legal rights and remedies available under: 

(1)  Any third party agreement, 
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(2)  Any Federal law or regulation, 

(3)  Any State law or regulation, or 

(4)  Any local law or regulation, 

e.  FTA Concurrence.  If a legal matter described in section 44.b(2) or (3) of this Master 
Agreement involves the Project or the Recipient, FTA reserves the right to concur in any: 

(1)  Compromise, or 

(2)  Settlement, and 

f.  Alternative Dispute Resolution. FTA encourages the Recipient to use alternative dispute 
resolution procedures, as may be appropriate. 

Section 45.  Amendments to the Project.  The Recipient understands and agrees that: 

a.  Changed Circumstances.  It will execute an Amendment to the Underlying Agreement when 
a change in Project circumstances causes an inconsistency with: 

(1)  The Underlying Agreement, or 

(2)  This Master Agreement, and 

b.  Changed Information. When fundamental information in its Application is changed, it will: 

(1)  Amend its Application if the change takes place before FTA awards funding for the 
Project, and 

(2)  If necessary, execute an amendment to the Underlying Agreement if the change takes 
place after FTA awards funding for the Project. 

Section 46.  FTA’s Electronic Award and Management System. 

a.  Recipient Use.  The Recipient understands and agrees that: 

(1)  Unless FTA permits otherwise in writing, the Recipient will use FTA’s electronic award 
and management system to submit information and reports to FTA, and 

(2)  FTA may determine the extent to which the Recipient may use its electronic award and 
management system to execute legal documents, and 
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b.  Transportation Electronic Award and Management (TEAM) System Terms.  The Recipient 
and FTA agree that: 

(1)  Except as FTA states otherwise in writing, the terms in the current FTA Transportation 
Electronic Award and Management (TEAM) system do not necessarily reflect, and are 
not intended to be treated as, the exclusive evidence of such matters as: 

(a)  The “Project,” 

(b)  The “Scope” of the Project, 

(c)  Project “Activities,” and 

(d)  Other similar terms, and 

(2)  FTA may treat information other than that reflected in its current TEAM system as 
determinative of what constitutes: 

(a)  The “Project,” 

(b)  The “Scope” of the Project, 

(c)  Project “Activities,” and 

(d)  Other similar terms. 

Section 47.  Information Obtained through Internet Links.  The Recipient understands and 
agrees that: 

a.  Accuracy.  Any information obtained through any electronic link in this Master Agreement: 

(1)  Does not represent an official version of a Federal law, regulation, or guidance, and 

(2)  Might be inaccurate, 

b.  Relationship to the Master Agreement.  Information obtained through electronic links in this 
Master Agreement is: 

(1)  Not incorporated by reference into this Master Agreement, and 

(2)  Not made part of this Master Agreement, and 

c.  Official Sources.  Official sources of Federal regulatory information are the: 

(1)  Federal Register, and 
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(2) Code of Federal Regulations. 

Section 48.  Severability.  The Recipient understands and agrees that: 

a.  Invalid Provisions.  If any provision of the Underlying Agreement or this Master Agreement 
is determined invalid, then 

b.  Remaining Provisions. The remaining provisions that conform to Federal laws and 
regulations will continue in effect. 
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SPECIAL PROVISIONS FOR SPECIFIC PROGRAMS  

Section 49.  Applicability of MAP21 and Previous Authorization Requirements.  

Acknowledging that MAP21, FTA’s authorizing legislation, made significant changes to FTA’s 
programs, the Recipient understands and agrees that: 

a.  Source of Project Funding.  To comply with the appropriate Federal program requirements 
for its project, the Recipient must know: 

(1)  The program from which the Federal funding awarded for its Project was derived or will 
be derived, 

(2)  The fiscal year or fiscal years in which all Federal funding for its project was  
appropriated, and  

(3)  The Project and Project activities for which the Federal funding was appropriated, 

b.  FTA Determinations.  FTA has made the following determinations, which are in effect unless 
FTA determines otherwise in writing: 

(1)  MAP21 Requirements.  MAP21 requirements apply to: 

(a)  New Awards.  New grants or cooperative agreements for which FTA awards funds 
made available or appropriated to carry out MAP21 programs, 

(b)  Amendments.  Amendments to existing grants or cooperative agreements for which 
FTA awards funds made available or appropriated to carry out MAP21 programs, 
and 

(c)  Continued Programs.  FTA Programs that FTA has determined to be continuing 
programs for purposes of MAP21: 

1 Including: 

a Planning Programs authorized by 49 U.S.C. § 5305,  

b Fixed Guideway Capital Investment Grants (formerly, the Capital 
Investment Program) authorized by former 49 U.S.C. § 5309(b)(1), and 

c The Transit Cooperative Research Program authorized by 49 U.S.C. § 5313, 
and 

2 For which Federal funding is or will be awarded using funds made available in: 

a Fiscal Year 2013 or a subsequent fiscal year, 
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b  Fiscal Year 2012 or a previous fiscal year, or 

c Both, and 

(2)  Previous Statutory and Regulatory Program Requirements.  FTA has determined that: 

(a)  Program and Eligibility Requirements. Statutory program and eligibility 
requirements that apply to the use of Fiscal Year 2012 or a previous fiscal year 
funding will apply to FTA discretionary programs including: 

1 Certain new awards of Fiscal Year 2012 or a previous fiscal year funding, 

2 Certain amendments to existing grants or cooperative agreements, and 

3 Certain programs or projects for which FTA may award unobligated 
Fiscal Year 2012 and previous fiscal year funds, which include, but are not 
limited to: 

a The Urbanized Area Formula Grant Program under former 49 U.S.C. 
§ 5307,  

b Clean Fuels Grant Program under former 49 U.S.C. § 5308, 

c The Fixed Guideway Modernization Formula Grants Program under former 
49 U.S.C. § 5309(b)(2), 

d The discretionary Bus and Bus Facility Grants Program under former 
49 U.S.C. § 5309(b)(3), 

e The AlaskaHawaii Ferryboats Grants under former 49 U.S.C. 
§ 5309(m)(6)(B), 

f The Denali Commission Project under former 49 U.S.C. § 5309(m)(6)(C), 

g. Intermodal Terminals under former 49 U.S.C. § 5309(m)(7)(D), 

h Formula Grants Program for Special Needs of Elderly Individuals and 
Individuals with Disabilities under former 49 U.S.C. § 5310, 

i Formula Grants Program for Other Than Urbanized Areas under former 
49 U.S.C. § 5311, 

j  Research, Development, Demonstration, and Deployment Projects under 
former 49 U.S.C. § 5312, 
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k The National Research Programs under former 49 U.S.C. § 5314, 

l The Job Access and Reverse Commute Formula Grants under repealed 
49 U.S.C. § 5316, 

m The New Freedom Program, repealed 49 U.S.C. § 5317, 

n The Paul S. Sarbanes Transit in the Parks Program, repealed 49 U.S.C. 
§ 5320, 

o  The Alternatives Analysis Program, former 49 U.S.C. § 5339, and 

p  The OvertheRoad Bus Accessibility Program, repealed section 3038 of 
TEA21, as amended by SAFETEALU, and 

(b)  Other Requirements. Requirements for those new awards, amendments, and 
continuing programs vary as follows: 

1  For continuing programs , Federal statutory or regulatory program and 
eligibility requirements for Fiscal Year 2012 or a specific previous fiscal year 
will apply to new grants and cooperative agreements and to new amendments to 
grants and cooperative agreements that: 

a  Have been awarded funds made available or appropriated for Fiscal Year 
2013 that FTA has awarded before March 26, 2013, 

b  Have been awarded Federal funds made available or appropriated for 
Fiscal Year 2012 or the previous fiscal year, or 

c  May be awarded Federal funds appropriated for Fiscal Year 2012 or the 
previous fiscal year, except that 

2  MAP21 CrossCutting Requirements. Notwithstanding preceding 
section 49.b(2)(a) and section 49.b(2)(b)1 of this Master Agreement, FTA has 
determined that MAP21 crosscutting requirements will apply to all FTA
funded grants and cooperative agreements regardless of the fiscal year in which 
the awarded funds were made available.  These crosscutting requirements 
include: 

a  Metropolitan and Statewide Planning, 

b  Environmental Review Process, 

c  Agency Safety Plans, 
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d  Transit Asset Management Provisions (and Asset Inventory and Condition 
Reporting), 

e  Costs Incurred by Providers of Public Transportation by Vanpool, 

f  Revenue Bonds as Local Match, 

g  Debt Service Reserve, 

h  Government’s Share of Cost of Vehicles, VehicleEquipment, and Facilities 
for ADA and Clean Air Act Compliance, 

i  Private Sector Participation, 

j  Bus Testing, 

k  Buy America, 

l  Corridor Preservation, 

m  Rail Car Procurements, 

n  Veterans Preference/Employment, and 

o  Alcohol and Controlled Substance Testing, 

The foregoing crosscutting requirements listed in this section 49.b(2)(b)2 of 
this Master Agreement have been published in FTA “Notice of FTA Transit 
Program Changes, Authorized Funding Levels and Implementation of the 
Moving Ahead for Progress in the 21st Century Act (MAP21) and FTA Fiscal 
Year 2013 Apportionments, Allocations, Program Information and Interim 
Guidance; Notice (First FTA Apportionments Notice for Fiscal Year 2013), 
77 Fed. Reg. 63670 et seq., October 16, 2012, 

c.  Federal Regulations and Guidance. In administering its Project and Project activities, the 
Recipient agrees to: 

(1)  Comply with: 

(a)  Applicable Federal laws, and 

(b)  Applicable Federal regulations, except as superseded by conflicting Federal law, 
and 

(2)  Except as FTA determines otherwise in writing, follow: 
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(a)  The most recent and applicable edition of applicable FTA Circulars, except as 
superseded by new Federal statutory or regulatory requirements or guidance 
provisions that apply, and 

(b)  Other applicable Federal guidance, and 

d.  Future Federal Regulations and Guidance.  As FTA determines is necessary: 

(1)  FTA may develop and issue Federal regulations and circulars, with an opportunity for 
public comment,  

(2)  FTA may also develop other implementing guidance, and 

(3)  Except as FTA determines otherwise in writing, the Recipient agrees to: 

(a)  Comply with Federal regulations that may be issued in the future to implement 
FTA’s current and expired programs, and 

(b)  Follow Federal guidance that may be issued in the future to implement FTA’s 
current and expired programs. 

Section 50.  Special Provisions for the Metropolitan Planning Program.  Except as FTA 
determines otherwise in writing: 

a.  Program Essentially Unchanged. The Recipient understands and agrees that, among other 
things, section 20010 of MAP21 made only minor amendments to the Metropolitan 
Planning Program authorized by 49 U.S.C. § 5305(d), 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Metropolitan Planning Program supported with funding made available or 
appropriated for 49 U.S.C. § 5305(d): 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 

(b)  Joint FHWA and FTA regulations, “Planning Assistance and Standards,” 23 C.F.R. 
part 450 and 49 C.F.R. part 613, to the extent those regulations are consistent with 
MAP21, and any amendments to these regulations that may be issued to implement 
FTA requirements under MAP21, 

(c)  Other applicable Federal laws and regulations, 

(d)  Its Underlying Agreement, and 
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(e)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 8100, “Research Guidance and 
Application Instructions for State Planning and Research Program Grants,” to the 
extent consistent with the: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

c.  MAP21 Requirements Apply. Because MAP21 did not make any significant changes to the 
Metropolitan Planning Program authorized by former 49 U.S.C. § 5305(d) in effect in Fiscal 
Year 2012 or a previous fiscal year, the Recipient understands and agrees that MAP21 
requirements apply to its Project and Project activities under the Metropolitan Planning 
Program, irrespective of whether the funding for this Project or these Project activities is 
derived from: 

(1)  MAP21 funding made available or appropriated for 49 U.S.C. § 5305(d), as amended 
by MAP21, or 

(2)  Funding for Fiscal Year 2012 or a previous fiscal year made available or appropriated 
for former 49 U.S.C. § 5305(d). 

Section 51.  Special Provisions for the Statewide Planning and Research Program.  Except 
as FTA determines otherwise in writing: 

a.  Program Essentially Unchanged. The Recipient understands and agrees that, among other 
things, section 20010 of MAP21 made only minor amendments to the Statewide Planning 
and Research Program authorized by 49 U.S.C. § 5305(e), 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Statewide Planning and Research Program, supported with funding made available 
or appropriated for 49 U.S.C. § 5305(e): 

(1)  The Recipient agrees that to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 

(b)  Joint FHWA and FTA regulations, “Planning Assistance and Standards,” 23 C.F.R. 
part 450 and 49 C.F.R. part 613, to the extent consistent with MAP21, and any 
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amendments to these regulations that may be issued to implement FTA 
requirements under MAP21, 

(c)  Other applicable Federal laws and regulations, 

(d)  Its Underlying Agreement, and 

(e)  The applicable provisions of section 49 and other sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 8100.1, “Program Guidance for 
Metropolitan Planning and State Planning and Research Program Grants,” to the 
extent consistent with the: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

c.  MAP21 Requirements Apply. Because MAP21 did not make any significant changes to the 
Statewide Planning and Research Program authorized by former 49 U.S.C. § 5305(e) in 
effect in Fiscal Year 2012 or a previous fiscal year, the Recipient understands and agrees that 
MAP21 requirements apply to its Project and Project activities under the Statewide Planning 
and Research Programs, irrespective of whether the funding for this Project or these Project 
activities is derived from: 

(1)  MAP21 funding made available or appropriated for the Statewide Planning and 
Research Program authorized by 49 U.S.C. § 5305(e), as amended by MAP21, or 

(2)  Funding for Fiscal Year 2012 or a previous fiscal year made available or appropriated 
for the Statewide Planning and Research Programs, former 49 U.S.C. § 5305(e). 

Section 52.  Special Provisions for the TransitOriented Development Planning Pilot 

Program.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20005(b) of 
MAP21 added the new TransitOriented Development Planning Pilot Program, authorized 
by section 20005(b) of MAP21, 49 U.S.C. § 5303 note, and 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the TransitOriented Development Planning Program supported with funding made 
available or appropriated for section 20005(b) of MAP21, 49 U.S.C. § 5303 note: 
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(1)  The Recipient agrees to comply with: 

(a)  Section 20005(b) of MAP21, 49 U.S.C. § 5303 note, 

(b)  The applicable requirements 49 U.S.C. chapter 53, as amended by MAP21, 

(c)  Other applicable Federal laws and regulations, 

(d)  The applicable provisions of its Underlying Agreement, and 

(e)  The applicable provisions of section 49 of this Master Agreement and other 
applicable sections of this Master Agreement, and 

(2)  The Recipient agrees to follow applicable Federal guidance when developed. 

Section 53.  Special Provisions for the Alternatives Analysis Program.  Except as FTA 
determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20029 of MAP21 
amends 49 U.S.C. § 5339, without having reauthorized a separate Alternatives Analysis 
Program, thus effectively repealing that Program, 

b.  MAP21 Amendments. The Recipient understands and agrees that section 20002(a) of 
MAP21 expressly repeals 49 U.S.C. § 5328, which required Alternatives Analysis as a 
condition precedent for a New Starts or Small Starts project under former 49 U.S.C. § 5309, 
and 

c.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the Alternatives Analysis Program supported with funding made available or 
appropriated for former 49 U.S.C. § 5339 in effect in Fiscal Year 2012 or a previous fiscal 
year: 

(1)  The Recipient agrees to comply with the: 

(a)  Program and eligibility requirements applicable to the Alternatives Analysis 
Program authorized by former 49 U.S.C. § 5339, for that fiscal year in which the 
Federal appropriations: 

1  Were then made available for its Alternatives Analysis Project and Project 
activities, or 

2  Will be made available for its Alternatives Analysis Project and Project 
activities, 
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(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement,  

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Alternatives Analysis 
Program authorized by former 49 U.S.C. § 5339 in effect in Fiscal Year 2012 or a 
previous fiscal year, irrespective of whether expressed in Federal law, regulation, or 
other form, and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow other applicable Federal guidance.  

Section 54.  Special Provisions for the Urbanized Area Formula Grant Program 

Authorized by MAP21 for Projects That Use Funds Appropriated or Made Available in 

Fiscal Year 2013 or a Subsequent Fiscal Year.  Except as FTA determines otherwise in 
writing 

a.  Program Modified. The Recipient understands and agrees that section 20007 of MAP21 
amends 49 U.S.C. § 5307, which authorizes the Urbanized Area Formula Grant Program, 
established provisions for that program that are different from the provisions for the former 
49 U.S.C. § 5307 program in effect in Fiscal Year 2012 or a previous fiscal year, 

b.  MAP21 Amendments. The Recipient understands and agrees that, among other things, 
section 20007 of MAP21 modifies the Urbanized Area Formula Grant Program as follows: 

(1)  Increases the number of recipients eligible for awards of Urbanized Area Formula Grant 
Program funding for public transportation operations, 

(2)  Authorizes the funding of projects and activities under 49 U.S.C. § 5307 that had been 
eligible for funding under repealed 49 U.S.C. § 5316, which authorized the Job Access 
and Reverse Commute (JARC) Program, 

(3)  Authorizes competitive awards for passenger ferries, 

(4)  Adds requirements for a public transportation safety plan, and 

(5)  Substitutes the term “associated transit improvement” for “transit enhancement,” but, as 
defined in 49 U.S.C. § 5302(1) and section 1.d of this Master Agreement, MAP21 does 
not authorize the following as an eligible associated transit improvement (previously 
eligible as a transit enhancement): 

(a)  Public art, 
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(b)  Tables, 

(c)  Beautification, 

(d)  Historic buildings not used for public transportation, and 

(e)  Transit connections to parks in the Recipient’s service area, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the Urbanized Area Formula Grants Program supported with funding made available 
or appropriated for 49 U.S.C. § 5307, as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,   

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  Except as FTA determines otherwise in writing, the Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 9030, “Urbanized Area Formula Program: 
Program Guidance and Application Instructions,” to the extent consistent with the: 

1 Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2 Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d.  Other Special Provisions for Urbanized Area Formula Projects Authorized by MAP21. The 
Recipient understands and agrees to the following: 

(1)  Fares and Services. The Recipient must have and use its established administrative 
process to solicit and consider public comment before: 

(a)  Increasing fares, or 

(b)  Instituting a major reduction of service, 

(2)  Audit Requirements. The Recipient agrees that: 
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(a)  The Federal Government will: 

1 Conduct audits, or 

2 Require the Recipient to engage an independent entity to conduct audits,  

(b)  These audits may include: 

1  Annual reviews and audits required by 49 U.S.C. § 5307,  

2  “Single Annual Audits” required by The Single Audit Act Amendments 
of 1996, 31 U.S.C. § 7501 et seq., under the standards of U.S. OMB Circular 
A133, and 

3  More frequent reviews and audits required by other laws and regulations and as 
provided in Federal guidance, except as the Federal Government determines 
otherwise in writing, and 

(c)  U.S. GAO “Government Auditing Standards” applies to these audits, 

(3)  HalfFare Requirements.  The Recipient agrees that it must ensure that during nonpeak 
hours, a fare not exceeding 50 percent of the peak hour fare for use of or involving a 
facility or equipment of a Project financed under 49 U.S.C. § 5307, will be charged to 
any: 

(a)  Senior, 

(b)  Individual who, because of illness, injury, age, congenital malfunction, or other 
incapacity or temporary or permanent disability (including an individual who is a 
wheelchair user or has semiambulatory capability), cannot use a public 
transportation service or a public transportation facility effectively without special 
facilities, planning, or design, or 

(c)  Individual presenting a Medicare card issued to that individual under:  

1 Title II of the Social Security Act, 42 U.S.C. § 401 et seq., or  

2 Title XVIII of the Social Security Act, 42 U.S.C. § 1395 et seq.,  

(4)  Public Transportation Security.  If the Recipient receives 49 U.S.C. § 5307 funding 
apportioned for the urbanized area, it must ensure that each fiscal year: 

(a)  The Designated Recipients in the urbanized area will spend at least one percent of 
the total 49 U.S.C. § 5307 funding apportioned to the urbanized area for public 
transportation security projects as described in 49 U.S.C. § 5307(c)(1)(J)(i), as 
amended by MAP21, or 
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(b)  The Designated Recipients in that urbanized area have determined that it is 
unnecessary to incur those expenses for public transportation security projects, 

(5)  Associated Transit Improvements.  If the Recipient receives 49 U.S.C. 5307 funding 
apportioned for an urbanized area with a population of 200,000 or more, it must ensure 
that each fiscal year: 

(a)  The Designated Recipients in the urbanized area spend at least one percent of the 
total 49 U.S.C. 5307 funding apportioned to the urbanized area for associated transit 
improvements as described in 49 U.S.C. § 5302(1), if MAP21 requirements apply, 
and 

(b)  Submit an annual report listing the projects carried out in the preceding fiscal year 
with those Urbanized Area Formula Grant Program funds, 

(6)  Reporting Requirements. Except as FTA determines otherwise in writing: 

(a)  National Transit Database. For each fiscal year the Recipient receives or provides 
to any public transportation operator funding for the Urbanized Area Formula Grant 
Program, the Recipient agrees to and assures it will require the public transportation 
operators participating in its Project to comply with the National Database 
requirements of section 8.c of this Master Agreement, and 

(b)  Transit Asset Management. After FTA issues regulations under the Transit Asset 
Management Program authorized by 49 U.S.C. § 5326, the Recipient must report 
information relating to, and the condition of, its transit assets, as provided by those 
regulations, 

(c)  Other. Comply with any other applicable Federal reporting regulations, as provided 
in Federal guidance, and 

(d)  Guidance. Follow Federal guidance, 

(7)  Public Transportation Emergency Relief Project Requirements.  For a Project that 
addresses an emergency defined by 49 U.S.C. § 5324(a)(2) and is supported with 
funding made available or appropriated for 49 U.S.C. § 5307, as amended by MAP21, 
the Recipient agrees to: 

(a)  Use that funding only for expenses that are not reimbursed under the Robert T. 
Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. § 5121 et seq., 

(b)  Comply with FTA regulations, “Emergency Relief,” 49 C.F.R. part 602, and 

(c)  Comply with the terms and conditions that FTA determines necessary for the 
Project, and 
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(8)  Participation of Subrecipients. The Recipient agrees to enter into a written agreement 
with each Subrecipient, which includes provisions: 

(a)  Describing the Subrecipient’s responsibilities, and 

(b)  Assuring that the Subrecipient will not compromise the Recipient’s compliance 
with: 

1 Any Federal requirements that apply to the Project, and 

2 The Recipient’s commitments under: 

a The Underlying Grant Agreement, and  

b This Master Agreement.  

Section 55.  Special Provisions for the Urbanized Area Formula Grant Program for 

Projects That Use Funds Appropriated or Made Available for Fiscal Year 2012 or a 

Previous Fiscal Year..  Except as FTA determines otherwise in writing: 

a.  Program Modified. The Recipient understands and agrees that section 20007 of MAP21 
amends 49 U.S.C. § 5307, which authorizes the Urbanized Area Formula Grant Program, 
establishes provisions for that program that are different from the provisions for the former 
49 U.S.C. § 5307 program in effect in Fiscal Year 2012 or a previous fiscal year, 

b.  MAP21 Amendments. The Recipient understands and agrees that the Urbanized Area 
Formula Grant Program, authorized by former 49 U.S.C. 5307 in effect in Fiscal Year 2012 
or a previous fiscal year: 

(1)  Provides less availability of funding for public transportation operations than is available 
under MAP21, 

(2)  Does not authorize the funding of projects and activities focused primarily on job access 
and reverse commute, and 

(3)  Does not recognize streetscaping as an eligible transit enhancement, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the Urbanized Area Formula Grant Program supported with funding made available or 
appropriated for Fiscal Year 2012 or a previous fiscal year for former 49 U.S.C. § 5307: 

(1)  The Recipient agrees to comply with the: 

(a) Program and eligibility requirements applicable to the Urbanized Area Formula 
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Grant Program, former 49 U.S.C. § 5307, for that fiscal year in which the Federal 
appropriations: 

1  Were then made available for its Urbanized Area Project and Project activities, 
or 

2  Will be made available for its Urbanized Area Project and Project activities, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Urbanized Area Formula 
Grant Program authorized by former 49 U.S.C. § 5307 in effect in Fiscal Year 2012 
or a previous fiscal year, irrespective of whether expressed in Federal law, 
regulation, other form, and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 9030.1, “Urbanized Area Formula Program: 
Program Guidance and Application Instructions,” to the extent consistent with the: 

1 Applicable requirements of 49 U.S.C. chapter 53, and 

2 Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d.  Other Special Provisions for Urbanized Area Formula Projects in Effect in Fiscal Year 2012 
or a Previous Fiscal Year. The Recipient understands and agrees to the following: 

(1)  Fares and Services. The Recipient must have and use its established administrative 
process to solicit and consider public comment before: 

(a)  Increasing fares, or 

(b)  Instituting a major reduction of service, 

(2)  Audit Requirements. The Recipient agrees that: 

(a)  The Federal Government will:  

1 Conduct audits, or  
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2 Require the Recipient to engage an independent entity to conduct audits,  

(b)  Those audits may include: 

1  Annual reviews and audits required by former 49 U.S.C. § 5307 in effect in 
Fiscal Year 2012 or a previous fiscal year,  

2  “Single Annual Audits” required by The Single Audit Act Amendments 
of 1996, 31 U.S.C. § 7501 et seq., under the standards of U.S. OMB Circular 
A133, and 

3  More frequent reviews and audits required by other laws and regulations and as 
provided in Federal guidance, except as the Federal Government determines 
otherwise in writing, and 

(c)  U.S. GAO “Government Auditing Standards” applies to those audits, 

(3)  HalfFare Requirements.  The Recipient agrees that it must ensure that during nonpeak 
hours, a fare not exceeding 50 percent of the peak hour fare for use of or involving a 
facility or equipment of a Project financed under former 49 U.S.C. § 5307 in effect in 
Fiscal Year 2012 or a previous fiscal year, will be charged to any: 

(a)  Senior (Elderly Individual), 

(b)  Individual who, because of illness, injury, age, congenital malfunction, or other 
incapacity or temporary or permanent disability (including an individual who is a 
wheelchair user or has semiambulatory capability), cannot use a public 
transportation service or a public transportation facility effectively without special 
facilities, planning, or design, or 

(c)  Individual presenting a Medicare card issued to that individual under: 

1  Title II of the Social Security Act, 42 U.S.C. § 401 et seq., or 

2  Title XVIII of the Social Security Act, 42 U.S.C. § 1395 et seq., 

(4)  Public Transportation Security.  If the Recipient receives funding made available or 
appropriated for Fiscal Year 2012 or a previous fiscal year for former 49 U.S.C. § 5307, 
it must ensure that: 

(a)  Each fiscal year, the Designated Recipients in the urbanized area will spend at least 
one percent of the total former 49 U.S.C. § 5307 funding apportioned to the 
urbanized area for public transportation security projects as described in former 
49 U.S.C. § 5307(d)(1)(J)(i) in effect in Fiscal Year 2012 or a previous fiscal year, 
or 
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(b)  The Designated Recipients in that urbanized area have determined that it is 
unnecessary to incur those expenses for public transportation security projects, 

(5)  Transit Enhancements.  If the Recipient receives former 49 U.S.C. § 5307 funding 
apportioned for an urbanized area with a population of 200,000 or more, it must ensure 
that: 

(a)  Each fiscal year, the Designated Recipients in the urbanized area spend at least 
one percent of the total former 49 U.S.C. § 5307 funding apportioned to the 
urbanized area for transit enhancements as described in former 49 U.S.C. § 5302(a) 
in effect in Fiscal Year 2012 or a previous fiscal Year, if SAFETEALU 
requirements apply, and  

(b)  The Designated Recipients submit an annual report listing the projects carried out in 
the preceding fiscal year with those Urbanized Area Formula Grant Program funds, 

(6)  Reporting Requirements. Except as FTA determines otherwise in writing: 

(a)  National Transit Database. For each fiscal year the Recipient receives or provides 
to any public transportation operator funding for the Urbanized Area Formula Grant 
Program, the Recipient agrees to and assures it will require the public transportation 
operators participating in its Project to comply with the National Database 
requirements of section 8.c of this Master Agreement, and 

(b)  Transit Asset Management. After FTA issues regulations under the Transit Asset 
Management Program authorized by 49 U.S.C. § 5326, the Recipient must report 
information relating to, and the condition of, its transit assets, as provided by those 
regulations, 

(c)  Other. Comply with any other applicable Federal reporting regulations, as provided 
in Federal guidance, and 

(d)  Guidance. Follow Federal guidance, 

(7)  Public Transportation Emergency Relief Project Requirements.  For a Project that 
addresses an emergency defined by 49 U.S.C. § 5324(a)(2) and is supported with 
funding made available or appropriated for 49 U.S.C. § 5307, the Recipient agrees to: 

(a)  Use that funding only for expenses that are not reimbursed under the 
Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. § 5121 
et seq., 

(b)  Comply with FTA regulations, “Emergency Relief,” 49 C.F.R. part 602 (between 

the beginning of FY 2013 and the beginning of FY 2014, these regulations, 

49 C.F.R. part 602, were published in the Federal Register, 78 Fed. Reg. 19144 et 
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seq., March 29, 2013), 

(c)  Comply with the terms and conditions that FTA determines necessary for the 
Project, and 

(d)  Follow Federal guidance, except as FTA determines otherwise in writing, and 

(8)  Participation of Subrecipients. The Recipient agrees to enter into a written agreement 
with each Subrecipient that includes provisions: 

(a)  Describing the Subrecipient’s responsibilities, and 

(b)  Assuring that the Subrecipient will not compromise the Recipient’s compliance 
with: 

1 Any Federal requirements that apply to the Project, and 

2 The Recipient’s commitments under: 

a The Underlying Grant Agreement, and  

b This Master Agreement.  

Section 56.  Special Provisions for the Discretionary Passenger Ferry Grant Program 

Authorized by MAP21.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20007 of 
MAP21 authorizes the new discretionary Passenger Ferry Grant Program codified at 
49 U.S.C. § 5307(h), 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Passenger Ferry Grant Program authorized by 49 U.S.C. § 5307(h), as amended by 
MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  Applicable provisions of section 49 and section 54 of this Master Agreement, and 

(2)  The Recipient agrees to follow: 
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(a)  The most recent FTA Notice of Funding Availability and the Solicitation of Project 
Proposals for the Passenger Ferry Grant Program to the extent that its provisions are 
consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 57.  Special Provisions for the Job Access and Reverse Commute (JARC) Formula 

Grants Program.  Except as FTA determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20002(a) of MAP21 
expressly repeals 49 U.S.C. § 5316, which authorized the Jobs Access and Reverse Commute 
(JARC) Grant Program, 

b.  MAP21 Amendments. The Recipient understands and agrees that: 

(1)  MAP21 does not reauthorize a separate JARC Grant Program, but 

(2)  Section 20007 of MAP21 amends 49 U.S.C. § 5307 to add those JARC Projects and 
Project activities previously supported with funding made available or appropriated for 
the JARC Program authorized by repealed 49 U.S.C. § 5316, to the other Projects and 
Project activities eligible for assistance under the Urbanized Area Formula Grant 
Program authorized by 49 U.S.C. § 5307, as amended by MAP21, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the JARC Program supported with funding made available or appropriated for Fiscal 
Year 2012 or a previous fiscal year for repealed 49 U.S.C. § 5316: 

(1)  The Recipient agrees to comply with the: 

(a)  Program and eligibility requirements applicable to the JARC Program, repealed 
49 U.S.C. § 5316, for that fiscal year in which the Federal appropriations: 

1 Were then made available for its Urbanized Area Project and Project activities, 
or 

2 Will be made available for its Urbanized Area Project and Project activities, 

(b) Other applicable Federal laws and regulations, 

(c) Its Underlying Agreement, 
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(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the JARC Program, repealed 
49 U.S.C. § 5316 in effect in Fiscal Year 2012 or a previous fiscal year, irrespective 
of whether expressed in Federal law, regulation, or other form, and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow Federal guidance including: 

(a)  The most recent edition of FTA Circular 9050.1, “The Job Access and Reverse 
Commute (JARC) Program Guidance and Application Instructions,” to the extent 
consistent with: 

1  The program and eligibility requirements applicable to the JARC Program, 
repealed 49 U.S.C. § 5316, for that fiscal year in which funding was 
appropriated or made available for the Project, except those requirements 
superseded by MAP21 crosscutting requirements, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d.  Written Agreements with Subrecipients. The Recipient agrees to enter into a written 
agreement with each Subrecipient that includes provisions: 

(1)  Describing the Subrecipient’s responsibilities, and 

(2)  Assuring that the Subrecipient will not compromise the Recipient’s compliance with: 

(a)  Any Federal requirements that apply to the Project, or 

(b)  The Recipient’s commitments under:  

1 The Underlying Grant Agreement, and  

2 This Master Agreement.  

Section 58.  Special Provisions for the Fixed Guideway Capital Investment Grants 

Program.  Except as FTA determines otherwise in writing: 

a.  Program Modified. The Recipient understands and agrees that section 20008 of MAP21 
amends 49 U.S.C. § 5309: 

(1) By limiting projects eligible for Federal funding under the Fixed Guideway Capital 
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Investment Grants Program authorized by 49 U.S.C. § 5309, as amended by MAP21, 
to New Starts, Small Starts, and Core Capacity Projects, 

(2)  Without reauthorizing the Fixed Guideway Modernization Program formerly authorized 
by 49 U.S.C. § 5309(b)(2) in effect in Fiscal Year 2012 or a previous fiscal year, and 

(3)  Without reauthorizing the Bus and Bus Facility Program formerly authorized by  
49 U.S.C. § 5309(b)(3) in effect in Fiscal Year 2012 or a previous fiscal year,   

b.  MAP21 Amendments. The Recipient agrees that MAP21 retains the following projects in 
the Fixed Guideway Capital Investment Grants Program authorized by 49 U.S.C. § 5309, as 
amended by MAP21: 

(1)  New Fixed Guideway Projects (New Starts Projects) that require: 

(a)  At least $75,000,000 or more Federal funding be awarded for projects and activities 
eligible under 49 U.S.C. § 5309(b)(1), and 

(b)  FTA and the Recipient to enter into a Full Funding Grant Agreement to: 

1 Provide funding for the Project, and 

2 Establish terms and conditions for the Project, 

(2)  Small Starts Projects that require: 

(a)  Federal funding to be limited to less than $75,000,000 for projects and activities 
eligible under 49 U.S.C. § 5309(b)(1),  

(b)  The total estimated net project cost of the entire Project to be limited to less than 
$250,000,000, and 

(c)  FTA to use a Small Starts Grant Agreement to:  

1 Provide funding for the Project, and  

2 Establish terms and conditions for the Project, and  

(3)  Core Capacity Improvement Projects that require: 

(a)  Federal funding to be used for Core Capacity Improvement projects and activities 
eligible under 49 U.S.C. § 5309(b)(2) as amended by MAP21, but not for projects 
or activities designed to maintain a state of good repair of the existing fixed 
guideway system, 

(b)  The Recipient’s public transportation system’s capacity to increase by at least 
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10 percent in the corridor, and 

(c)  FTA and the Recipient to enter into a Full Funding Grant Agreement to: 

1 Provide funding for the Project, and 

2 Establish terms and conditions for the Project, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the Fixed Guideway Capital Investment Program supported with funding made 
available or appropriated for 49 U.S.C. § 5309: 

(1)  The Recipient agrees that to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,  

(b)  FTA regulations, “Major Capital Investment Projects,” 49 C.F.R. part 611, 

(c)  FTA regulations, “Project Management Oversight,” 49 C.F.R. part 633, 

(d)  Other Federal laws and regulations applicable to the Project and Recipient, 

(e) The terms and conditions accompanying a New Starts Project that are or will be set 
forth in a Full Funding Grant Agreement that: 

1 Includes provisions having special applicability to New Starts projects, and 

2 Supersedes conflicting provisions of this Master Agreement, 

(f)  The terms and conditions accompanying a Small Starts Project that are or will be set 
forth in a Small Starts Grant Agreement that: 

1 Includes provisions having special applicability to Small Starts projects, and 

2 Supersedes conflicting provisions of this Master Agreement, 

(g)  The terms and conditions accompanying a Core Capacity Improvement Project that 
will be set forth in a Full Funding Grant Agreement that: 

1  Include provisions having special applicability to Core Capacity Improvement 
Projects, and 

2  Supersedes conflicting provisions of this Master Agreement, and 

(h)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 
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(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 5200.1, “Full Funding Grant Agreements 
Guidance,” to the extent consistent with: 

1  49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, 

(b)  FTA guidance, “Notice of Availability of New Starts and Small Starts Policy 
Guidance, published in the Federal Register, 78 Fed. Reg. 49372 et seq., August 14, 
2013, and 

(c)  Other applicable Federal guidance, and 

d.  MAP21 Requirements Apply. Except as FTA determines otherwise in writing, the 
Recipient understands and agrees that MAP21 requirements apply to Fixed Guideway 
Capital Investment Program Grants, authorized by 49 U.S.C. § 5309(b), irrespective of 
whether funding is derived from: 

(1)  Funding made available or appropriated for 49 U.S.C. § 5309, as amended by MAP21, 
or 

(2)  Funding made available or appropriated for former 49 U.S.C. § 5309(b)(1) in effect in 
Fiscal Year 2012 or a previous fiscal year. 

Section 59.  Special Provisions for the State of Good Repair Formula Grants Program.  

Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20021 of 
MAP21 adds the new State of Good Repair Grants Program authorized by 49 U.S.C. § 5337, 
as amended by MAP21, which replaces the Fixed Guideway Modernization Program 
authorized by former 49U.S.C. § 5309(b)(2) in effect in Fiscal Year 2012 or a previous fiscal 
year, and 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the State of Good Repair Program that are supported with funding made available or 
appropriated for 49 U.S.C. § 5337, as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 

(b)  Other applicable Federal laws and regulations, including 49 C.F.R. Part 633, Project 
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Management Oversight, 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow: 

(a)  FTA Circular 5300.1, “State of Good Repair,” when issued, and 

(b)  Other applicable Federal guidance when developed, except as FTA determines 
otherwise in writing. 

Section 60.  Special Provisions for the Fixed Guideway Modernization Grants Program. 

Except as FTA determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20008 of MAP21 
amends 49 U.S.C. § 5309 without reauthorizing the Fixed Guideway Modernization 
Program, and 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Fixed Guideway Modernization Program supported with funding made available or 
appropriated for Fiscal Year 2012 or a previous fiscal year for former 49 U.S.C. § 5309: 

(1)  The Recipient agrees to comply with: 

(a)  The program and eligibility requirements applicable to the Fixed Guideway 
Modernization Program, former 49 U.S.C. § 5309(b)(2), for that fiscal year in 
which the Federal appropriations: 

1  Were then made available for its Fixed Guideway Modernization Project and 
Project activities, or 

2  Will be made available for its Fixed Guideway Modernization Project and 
Project activities, 

(b)  Other applicable Federal laws and regulations, including 49 C.F.R. Part 633, Project 
Management Oversight, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Fixed Guideway 
Modernization Program authorized by former 49 U.S.C. § 5309 in effect in Fiscal 
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Year 2012 or a previous fiscal year, irrespective of whether expressed in Federal 
law, regulation, or other form, and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 9300.1, “Capital Investment Program 
Guidance and Application Instructions,” to the extent consistent with: 

1  The program and eligibility requirements applicable to the Fixed Guideway 
Modernization Program for the specific fiscal year the funding was available, 
except as superseded by MAP21 crosscutting requirements, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 61.  Special Provisions for the Bus and Bus Facilities Formula Program Authorized 

by MAP21.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20029 of 
MAP21 amends 49 U.S.C. § 5339 to establish a new Bus and Bus Facilities Formula 
Program authorized by 49 U.S.C. § 5339 without reauthorizing the discretionary Bus and Bus 
Facilities Program, former 49 U.S.C. § 5309(b)(3) in effect in Fiscal Year 2012 or a previous 
fiscal year, 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Bus and Bus Facilities Formula Program supported with funding made available or 
appropriated for 49 U.S.C. § 5339, as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 

(b)  Other applicable Federal laws and regulations, 

(c)  The applicable provisions of its Underlying Agreement, and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow: 
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(a)  The applicable edition of FTA Circular, “Bus and Bus Facilities Guidance 
Facilities: Guidance and Application Instructions” when it is issued, and 

(b)  Other applicable Federal guidance. 

Section 62.  Special Provisions for the Discretionary Bus and Bus Facility Grants Program 

for Projects or Grants That Use Funds Appropriated or Made Available for Fiscal Year 

2012 or a Previous Fiscal Year.  Except as FTA determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20029 of MAP21 
amends 49 U.S.C. § 5339, establishing the Bus and Facilities Formula Grants Program 
authorized by 49 U.S.C. § 5339, without reauthorizing the discretionary Bus and Bus 
Facility Grant Program, former 49 U.S.C. § 5309(b)(3), and 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the discretionary Bus and Bus Facility Grants Program supported with funding made 
available or appropriated for former 49 U.S.C. § 5309(b)(3) in Fiscal Year 2012 or a previous 
fiscal year: 

(1)  The Recipient agrees to comply with: 

(a)  The Program and eligibility requirements that apply to the former 49 U.S.C. 
§ 5309(b)(3), for that fiscal year in which the Federal appropriations: 

1  Were then made available for its discretionary Bus and Bus Facilities Project 
and Project activities, or 

2  Will be made available for its discretionary Bus and Bus Facilities Project and 
Project activities, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement,  

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the discretionary Bus and Bus 
Facilities Grants Program, authorized by former 49 U.S.C. § 5309 in effect in Fiscal 
Year 2012 or a previous fiscal year, irrespective of whether expressed in Federal 
law, regulation, or other form, and 

(e)  This Master Agreement, and 

(2)  The Recipient agrees to follow: 
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(a)  The applicable edition of FTA Circular 9300.1, “Capital Investment Program 
Guidance and Application Instructions,” to the extent consistent with: 

1  The program and eligibility requirements applicable to the discretionary Bus 
and Bus Facilities Grants Program, former 49 U.S.C. § 5309, for that fiscal year 
in which funding was appropriated or made available for the Project, except 
those requirements superseded by MAP21 crosscutting requirements, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance.  

Section 63.  Special Provisions for the Enhanced Mobility of Seniors and Individuals with 

Disabilities Formula Program Authorized by MAP21 For Projects That Use Funds 

Appropriated or Made Available in Fiscal Year 2013 or a Subsequent Fiscal Year.  Except 
as FTA determines otherwise in writing: 

a.  Program Modified. The Recipient understands and agrees that section 20009 of MAP21 
amends 49 U.S.C. § 5310, which authorizes the renamed Enhanced Mobility of Seniors and 
Individuals with Disabilities Program, establishes provisions for that program that are 
different from the provisions for the Formula Grants for the Special Needs of Elderly 
Individuals and Individuals with Disabilities Program, former 49 U.S.C. § 5307 in effect in 
Fiscal Year 2012 or a previous fiscal year, 

b.  MAP21 Amendments. The Recipient understands and agrees that, among other things, that: 

(1)  MAP21 amends the Special Needs of Elderly Individuals and Individuals with  
Disabilities Program, former 49 U.S.C. § 5310, by:  

(a)  Changing the name of the program supporting seniors and individuals with 
disabilities from the “Formula Grants for the Special Needs of Elderly Individuals 
and Individuals with Disabilities Program” to the “Enhanced Mobility of Seniors 
and Individuals with Disabilities Formula Program,” 

(b)  Substituting the term “seniors” for “elderly individuals,” 

(c)  Authorizing Designated Recipients, in addition to States, to serve as direct 
Recipients of 49 U.S.C. § 5310 funding, 

(d)  Authorizing any Recipient or Subrecipient to use 49 U.S.C. § 5310 funds for 
operations, 

(e)  Authorizing the funding of projects and activities under 49 U.S.C. § 5310 that had 
been eligible for funding under repealed 49 U.S.C. § 5317, which authorized the 
New Freedom Program, and 
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(f)  Authorizing, but not requiring, the use of a competitive process to award funds to 
Subrecipients, in addition to the authority to make discretionary awards of funds to 
Subrecipients, and 

(2)  Section 20002(c)(3) expressly repeals section 3012(b) of SAFETEALU, 49 U.S.C. 
§ 5310 note, without reauthorizing the Elderly Individuals and Individuals with 
Disabilities Pilot Program, and 

(3)  Section 20002(b) expressly repeals section 3038 of TEA21, as amended, 49 U.S.C. 
§ 5310 note, without reauthorizing the OvertheRoad Bus Accessibility Program, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Enhanced Mobility of Seniors and Individuals with Disabilities Formula Program 
supported with funding made available or appropriated for 49 U.S.C. § 5310, as amended by 
MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,  

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 9070.1, “Enhanced Mobility of Seniors 
and Individuals with Disabilities Program Guidance and Application Instructions,” 
when issued, to the extent consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance,  

d.  Other Special Provisions for the Enhanced Mobility of Seniors and Individuals with 
Disabilities Formula Program Authorized by MAP21. 

(1)  Eligible Subrecipients. The Recipient agrees to provide 49 U.S.C. § 5310 funds only to 
a Subrecipient that qualifies as: 

165 

LKWD-PRR212_00208

LKWD-PRR212_00208



 
 
 
 

 
 

  
 

   
 

    
 

 
    

   
  

 
  

 
      

  
    

 
    

    
 

  
 

     
    

    
    
  

 
     

   
 

     
  

 
   

    
     

 
  

 
     

 
 

    
   

    

(a)  A private nonprofit organization, or 

(b)  A State or local governmental authority that: 

1  Is approved by a State to coordinate services for seniors and individuals with 
disabilities, or 

2  Certifies that there are no private nonprofit organizations readily available in the 
area to provide services authorized under the Enhanced Mobility of Seniors and 
Individuals with Disabilities Formula Program, 

(2)  Transfers of Funds. 

(a)  Transfers from Other Federal Programs. The Recipient agrees that funds 
transferred from other Federal programs to this Program must be used for projects 
eligible for funding under 49 U.S.C. § 5310, as amended by MAP21, 

(b)  Transfers of Funds Apportioned to Small Urbanized Areas and Rural Areas under 
49 U.S.C. § 5310(c)(1)(B) and (C). The Recipient understands and agrees that it 
may transfer funds apportioned to Small Urbanized Areas or Rural Areas under 
49 U.S.C. § 5310(c)(1)(B) and (C): 

1  To a project in a large urbanized area (an urbanized area with a population of 
200,000 or more individuals, as determined by the Bureau of the Census) if the 
Governor of the Recipient’s State certifies that the objectives of the 
Section 5310 Program are being met in the small urbanized or rural areas that 
receive the initial apportionment, or 

2  To a project anywhere in the Recipient’s State, if the State has established a 
statewide program for meeting the objectives of 49 U.S.C. § 5310, but 

3  Any funds apportioned to an area and transferred to another area are available 
only for eligible projects under 49 U.S.C. § 5310, 

(3)  Transfer of Project Property.  As provided by 49 U.S.C. § 5310(g), the Recipient 
understands and agrees that it may transfer Section 5310 funded property to another 
entity eligible to receive funding under 49 U.S.C. chapter 53, provided that: 

(a)  The Subrecipient possessing the property consents to the transfer, and 

(b)  The transferred property will continue to be used to meet the special needs of 
seniors or individuals with disabilities for public transportation service, 

(4)  Meal Delivery Service. The Recipient understands and agrees that it and its 
Subrecipients may provide meal delivery service, as permitted by 49 U.S.C. 
§ 5310(b)(7), as amended by MAP21, and 
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(5)  Participation of Subrecipients. The Recipient agrees to enter into a written agreement 
with each Subrecipient to which it provides Section 5310 funding, including provisions 
that: 

(a)  Describe the Subrecipient’s responsibilities, and 

(b)  Assure that the Subrecipient will not compromise the Recipient’s compliance with: 

1 Any Federal requirements that apply to the Project, and 

2 The Recipient’s commitments under the Underlying Grant Agreement, and this 
Master Agreement. 

Section 64.  Special Provisions for the Formula Grants Program for the Special Needs of 

Elderly Individuals and Individuals with Disabilities for Projects That Use Funds 

Appropriated for Fiscal Year 2012 or a Previous Fiscal Year.  Except as FTA determines 
otherwise in writing: 

a.  Program Modified. The Recipient understands and agrees that section 20009 of MAP21 
amends 49 U.S.C. § 5310, which authorizes the renamed Enhanced Mobility of Seniors and 
Individuals with Disabilities Program, establishes provisions for that program that are 
different from the provisions for the Formula Grants Program for the Special Needs of 
Elderly Individuals and Individuals with Disabilities, former 49 U.S.C. § 5307 in effect in 
Fiscal Year 2012 or a previous fiscal year, 

b.  MAP21 Amendments. The Recipient understands and agrees that, among other things: 

(1)  MAP21 amends the Special Needs of Elderly Individuals and Individuals with 
Disabilities Program, former U.S.C. § 5310, including those changes listed in 
section 63.b(1) of this Master Agreement, 

(2)  Section 20002(c)(3) expressly repeals section 3012(b) of SAFETEALU, 49 U.S.C. 
§ note, without reauthorizing the Elderly Individuals and Individuals with Disabilities 
Pilot Program, and 

(3)  Section 20002(b) expressly repeals section 3038 of TEA21, as amended, 49 U.S.C. 
§ 5310 note, without reauthorizing the OvertheRoad Bus Accessibility Program, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Special Needs of Elderly Individuals and Individuals with Disabilities Program 
supported with funding made available or appropriated for Fiscal Year 2012 or a previous 
fiscal year for former 49 U.S.C. § 5310: 

(1)  The Recipient agrees to comply with: 
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(a)  The program and eligibility requirements applicable to the former 49 U.S.C. § 5310 
for that fiscal year in which the Federal appropriations: 

1  Were then made available for its Formula Grants for the Special Needs of 
Elderly Individuals and Individuals with Disabilities Project and Project 
activities, or 

2  Will be made available for its Formula Grants for the Special Needs of Elderly 
Individuals and Individuals with Disabilities Project and Project activities, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Formula Grants for the 
Special Needs of Elderly Individuals and Individuals with Disabilities Program, 
former 49 U.S.C. § 5310 in effect in Fiscal Year 2012 or a previous fiscal year, 
irrespective of whether expressed in Federal law, regulation, or other form, and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 9070.1, “Elderly Individuals and Individuals 
with Disabilities Program Guidance and Application Instructions,” to the extent 
consistent with: 

1  The program and eligibility requirements applicable to the Formula Grants for 
the Special Needs of Elderly Individuals and Individuals with Disabilities, 
former 49 U.S.C. § 5310, for that fiscal year in which funding was appropriated 
for the Project, except those requirements superseded by MAP21 crosscutting 
requirements, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d.  Other Special Provisions for the Elderly Individuals and Individuals with Disabilities 
Program in Effect in Fiscal Year 2012 or a Previous Fiscal Year. The Recipient understands 
and agrees to the following: 

(1)  Eligible Subrecipients.  Except as FTA determines otherwise, it will provide  
Section 5310 funds only to a Subrecipient that qualifies as:  
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(a)  A private nonprofit organization meeting the public transportation service needs of 
seniors and individuals with disabilities for whom public transportation services are 
otherwise: 

1 Unavailable,   

2 Insufficient, or  

3 Inappropriate,   

(b)  A governmental authority approved by the Recipient to coordinate services for 
elderly individuals, and individuals with disabilities, or 

(c)  A governmental authority that certifies to the Governor of its Recipient that its area 
does not have any nonprofit organizations readily available to provide public 
transportation services meeting the special needs of elderly individuals and 
individuals with disabilities, 

(2)  Transfers of Funds.  Funds transferred to other Federal programs must be used for 
projects eligible for Section 5310 funding, 

(3)  Transfer of Project Property.  As provided by 49 U.S.C. § 5310(h), it may transfer 
Section 5310 funded property to another entity eligible to receive funding under 
49 U.S.C. chapter 53, provided that: 

(a)  The Subrecipient possessing the property consents to the transfer, and 

(b)  The transferred property will continue to be used to meet the special needs of 
elderly individuals or individuals with disabilities for public transportation service, 

(4)  Leasing of Vehicles. It and its Subrecipients may lease Section 5310 funded vehicles to 
local governmental authorities to improve transportation services to meet the special 
needs of elderly individuals or individuals with disabilities, 

(5)  Meal Delivery Service.  It and its Subrecipients may provide meal delivery service, as 
permitted by former 49 U.S.C. § 5310(g), and 

(6)  Participation of Subrecipients. It will enter into a written agreement with each 
Subrecipient, including provisions that: 

(a)  Describe the Subrecipient’s responsibilities, and 

(b)  Assure that the Subrecipient will not compromise the Recipient’s compliance with: 

1 Any Federal requirements that apply to the Project, and 
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2  The Recipient’s commitments under the Underlying Grant Agreement, and this 
Master Agreement. 

Section 65.  Special Provisions for the New Freedom Program.  Except as FTA determines 
otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20002(a) of MAP21 
expressly repeals 49 U.S.C. § 5317, which authorized the New Freedom Program, 

b.  MAP21 Amendments. The Recipient understands and agrees that, among other things: 

(1)  MAP21 does not reauthorize a separate New Freedom Program, but 

(2)  Section 20009 of MAP21 amends 49 U.S.C. § 5310 to add Projects and Project 
activities previously supported with New Freedom Program funding authorized by 
former 49 U.S.C. 5317, to those Projects and Project activities eligible for funding under 
the Formula Enhanced Mobility of Seniors and Individuals with Disabilities Formula 
Program authorized by 49 U.S.C. § 5310, as amended by MAP21, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the New Freedom Program supported with funding made available or appropriated for 
Fiscal Year 2012 or a previous fiscal year for repealed 49 U.S.C. § 5317: 

(1)  The Recipient agrees to comply with: 

(a)  The program and eligibility requirements applicable to the New Freedom Program, 
formerly authorized by 49 U.S.C. § 5317, for that fiscal year in which the Federal 
appropriations: 

1  Were then made available for its New Freedom Project and Project activities, or 

2  Will be made available for its New Freedom Project and Project activities, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the New Freedom Program, 
repealed 49 U.S.C. § 5317 in effect in Fiscal Year 2012 or a previous fiscal year, 
and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 
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(a)  The most recent edition of FTA Circular 9045.1, “New Freedom Program Guidance 
and Application Instructions,” to the extent consistent with: 

1  The program and eligibility requirements applicable to the New Freedom 
Program, repealed 49 U.S.C. § 5317, for that fiscal year in which funding was 
appropriated for the Project, except those requirements superseded by MAP21 
crosscutting requirements, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d.  Written Agreements with Subrecipients. The Recipient agrees to enter into a written 
agreement with each Subrecipient that includes provisions: 

(a)  Describing the Subrecipient’s responsibilities, and 

(b)  Assuring that the Subrecipient will not compromise the Recipient’s compliance 
with: 

1  Any Federal requirements that apply to the Project, or 

2  The Recipient’s commitments under: 

a  The Underlying Grant Agreement, and 

b  This Master Agreement. 

Section 66.  Special Provisions for the Formula Grants Program for Rural Areas 

Authorized by MAP21 For Projects That Use Funding Appropriated or Made Available in 

Fiscal Year 2013 or a Subsequent Fiscal Year.  Except as FTA determines otherwise in 
writing: 

a.  Program Amendments. The Recipient understands and agrees that section 20010 of MAP21 
amends 49 U.S.C. § 5311, which authorizes the renamed Formula Grants Program for Rural 
Areas, establishes provisions for that program that are different from the provisions for the 
Formula Grants for Other Than Urbanized Areas Program, former 49 U.S.C. § 5311 in effect 
in Fiscal Year 2012 or a previous fiscal year, 

b.  MAP21 Amendments. The Recipient understands and agrees that section 20010 of MAP21 
amends 49 U.S.C. § 5311 by: 

(1)  Changing the name of the program from the “Formula Grants for Other than Urbanized 
Areas Program” to the “Rural Areas Formula Grants Program,” 
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(2)  Substituting the term “rural” for “other than urbanized,” 

(3)  Authorizing planning as an eligible activity for Subrecipients awarded Rural Areas 
Formula Grants Program funding, apart from planning by the Recipient in connection 
with its administrative functions, 

(4)  Including Job Access and Reverse Commute (JARC) Projects and Project activities as 
eligible for funding under the Rural Areas Formula Grants Program, 

(5)  Reducing the percentage of funding from fifteen (15) per cent to ten (10) per cent that 
may be used for the Recipient’s administration, planning, and technical assistance, 

(6)  Authorizing a new Appalachian Development Public Transportation Assistance  
Program,  

(7)  Clarifying that funding is available for “intercity bus facilities” and “jointuse facilities,” 

(8)  Authorizing the use of the value of a private operator’s unsubsidized segment of 
intercity bus service costs to provide an inkind local share for an intercity bus project 
that includes both feeder service and an unsubsidized segment of intercity bus service to 
which the feeder service connects, and 

(9)  Amending the former 49 U.S.C. 5311(c) authorizing the discretionary Tribal Transit 
Program by adding a formula grant authority to the Tribal Transit Program, 

c.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Rural Areas Formula Grants Program supported with funding made available or 
appropriated for 49 U.S.C. § 5311(b)(1), as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,  

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 9040.1, “Formula Grants for Rural Areas: 
Program Guidance and Application Instructions” (formerly known as 
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“Nonurbanized Area Formula Program Guidance and Grant Application 
Instructions”), when issued, to the extent consistent with: 

1 Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2 Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d. Other Special Provisions for the Rural Areas Formula Grants Program. 

(1)  Eligible Project Activities.  Federal funds provided for the Underlying Grant Agreement 
and subagreements may be used for the following public transportation Projects in rural 
areas: 

(a)  Planning, 

(b)  Capital assistance, 

(c)  Operating assistance, 

(d)  Job access and reverse commute projects, 

(e)  Purchase of service agreements with private providers of public transportation 
service, and 

(f)  Meal delivery service, as permitted by 49 U.S.C. § 5310(b)(7), 

(2)  Public Transportation Emergency Relief Project Requirements.  For a Project that 
addresses an emergency as defined by 49 U.S.C. § 5324(a)(2) and is supported with 
funding made available or appropriated for 49 U.S.C. § 5311(b)(1), as amended by 
MAP21, the Recipient agrees to: 

(a)  Use that funding only for expenses that are not reimbursed under the Robert T. 
Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. § 5121 et seq., 

(b)  Comply with FTA regulations, “Emergency Relief,” 49 C.F.R. part 602, and 

(c)  Comply with the terms and conditions the Secretary determines are necessary for 
the Project, 

(3)  Use of Funding. Funds transferred from other Federal programs must be used for 
Projects eligible for 49 U.S.C. § 5311(b)(1) funding, 

(4)  Intercity Transportation. Each fiscal year, it will: 
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(a)  Spend a minimum of at least fifteen (15) percent of its 49 U.S.C. § 5311 funds for 
Intercity Transportation Projects as provided by 49 U.S.C. § 5311(f), or 

(b)  Provide a certification of the Governor of its State’ or the Governor’s authorized 
designee that the intercity bus service needs within the State are adequately 
fulfilled, 

(5)  Transfer of Project Property.  As provided by 49 U.S.C. § 5311(h), it may transfer 
49 U.S.C. § 5311 funded property to another entity eligible to receive funding under 
49 U.S.C. chapter 53, provided that: 

(a)  The Subrecipient possessing the property consents to the transfer, and 

(b)  The transferred property will continue to be used for service in a rural area, 

(6)  Employee Protective Arrangements.  Compliance with the employee protections of the 
U.S. DOL Special Warranty that applies to Rural Areas Formula Grant Program, 
49 U.S.C. § 5311, as amended by MAP21, 

(7)  Reporting Requirements. Except as FTA determines otherwise in writing: 

(a)  National Transit Database. For each fiscal year the Recipient receives or provides 
to any public transportation operator funding for the Formula Grant Program for 
Rural Areas, the Recipient agrees to and assures it will require the public 
transportation operators participating in its Project to comply with the National 
Database requirements of section 8.c of this Master Agreement, and 

(b)  Transit Asset Management. After FTA issues regulations under the Transit Asset 
Management Program authorized by 49 U.S.C. § 5326, the Recipient must report 
information relating to, and the condition of, its transit assets, as provided by those 
regulations, 

(c)  Other. Comply with any other applicable Federal reporting regulations, as provided 
in Federal guidance, and 

(d)  Guidance. Follow Federal guidance, 

(8)  Participation of Subrecipients. It will enter into a written agreement with each 
Subrecipient, including provisions that: 

(a)  Describe the Subrecipient’s responsibilities, and 

(b)  Assure that the Subrecipient will not compromise the Recipient’s compliance with: 

1 Any Federal requirements that apply to the Project, 
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2  The Recipient’s commitments under the Underlying Grant Agreement, and 

3  This Master Agreement, and 

Section 67.  Special Provisions for the Other Than Urbanized Areas Formula Grant 

Program Projects or Grants That Use Funds Appropriated for Fiscal Year 2012 or a 

Previous Fiscal Year.  Except as FTA determines otherwise in writing: 

a.  Program Modified. The Recipient understands and agrees that section 20010 of MAP21 
amends 49 U.S.C. § 5311, which authorizes the renamed Rural Areas Formula Grants 
Program, establishes provisions for that program that are different from the provisions for the 
Formula Grants for Other Than Urbanized Areas Program, former 49 U.S.C. § 5311 in effect 
in Fiscal Year 2012 or a previous fiscal year, 

b.  MAP21 Amendments. The Recipient understands and agrees that, among other things, 
section 20010 of MAP21 amends 49 U.S.C. § 5311, including those changes listed in the 
preceding Section 66(b) of this Master Agreement, and 

c.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Formula Grants for Other Than Urbanized Areas Program supported with funding 
made available or appropriated for Fiscal Year 2012 or a previous fiscal year for former 
49 U.S.C. § 5311: 

(1)  The Recipient agrees to comply with: 

(a)  The program and eligibility requirements applicable to the Formula Grants for 
Other Than Urbanized Areas, former 49 U.S.C. § 5311(b)(1), for that fiscal year in 
which the Federal appropriations: 

1  Were then made available for its Formula Grants for Other Than Urbanized 
Areas Project and Project activities, or 

2  Will be made available for its Formula Grants for Other Than Urbanized Areas 
Project and Project activities, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Formula Grants for Other 
Than Urbanized Areas Program authorized by former 49 U.S.C. § 5311(b)(1) in 
effect in Fiscal Year 2012 or a previous fiscal year, and 

(e)  Other applicable provisions of this Master Agreement, and 
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(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 9040.1, “Nonurbanized Area Formula 
Program Guidance and Grant Application Instructions,” to the extent consistent 
with: 

1  The program and eligibility requirements applicable to the Formula Grants for 
Other Than Urbanized Areas Program, former 49 U.S.C. § 5311(b)(1), for that 
fiscal year in which funding was appropriated or made available for the Project, 
except those requirements superseded by MAP21 crosscutting requirements, 
and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

d.  Other Special Provisions for the Formula Grants for Other Than Urbanized Areas Program in 
Effect in Fiscal Year 2012 or a Previous Fiscal Year. 

(1)  Eligible Project Activities.  Federal funds provided for the Underlying Grant Agreement 
and subagreements may be used for the following public transportation Projects in areas 
other than urbanized areas: 

(a)  Purchase of service agreements with private providers of public transportation 
service, 

(b)  Capital assistance, 

(c)  Operating assistance, and 

(d)  Meal delivery service, as permitted by former 49 U.S.C. § 5310(g),  

(2)  Use of Funding. Funds transferred from other Federal programs must be used for 
Projects eligible for 49 U.S.C. § 5311(b)(1) funding, 

(3)  Intercity Transportation. Each fiscal year, it will: 

(a)  Spend a minimum of at least fifteen (15) percent of its 49 U.S.C. § 5311 funds for 
Intercity Transportation Projects as provided by 49 U.S.C. § 5311(f), or 

(b)  Provide a certification of the Governor of the State or the Governor’s authorized 
designee that the intercity bus service needs within the State are adequately 
fulfilled, 

(4) Transfer of Project Property.  As provided by 49 U.S.C. § 5311(h), it may transfer 
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49 U.S.C. § 5311 funded property to another entity eligible to receive funding under 
49 U.S.C. chapter 53, provided that: 

(a)  The Subrecipient possessing the property consents to the transfer, and 

(b)  The transferred property will continue to be used for service in an other than 
urbanized area, 

(5)  Employee Protective Arrangements.  The Recipient will comply with the employee 
protections of the U.S. DOL Special Warranty that applies to the Formula Grants for 
Other Than Urbanized Areas Program authorized by 49 U.S.C. § 5311 in effect in 
Fiscal Year 2012 or a previous fiscal year, 

(6)  Reporting Requirements. Except as FTA determines otherwise in writing: 

(a)  National Transit Database. For each fiscal year the Recipient receives or provides 
to any public transportation operator funding for the Formula Grant Program for 
Other Than Urbanized Areas, the Recipient agrees to and assures it will require the 
public transportation operators participating in its Project to comply with the 
National Database requirements of section 8.c of this Master Agreement, 

(b)  Transit Asset Management. After FTA issues regulations under the Transit Asset 
Management Program authorized by 49 U.S.C. § 5326, the Recipient must report 
information relating to, and the condition of, its transit assets, as provided by those 
regulations, 

(c)  Other. Comply with any other applicable Federal reporting regulations, as provided 
in Federal guidance, and 

(d)  Guidance. Follow Federal guidance, and 

(7)  Participation of Subrecipients. It will enter into a written agreement with each 
Subrecipient, including provisions that: 

(a)  Describe the Subrecipient’s responsibilities, and 

(b)  Assure that the Subrecipient will not compromise the State’s compliance with: 

1  Any Federal requirements that apply to the Project, and 

2  The Recipient’s commitments under the Underlying Grant Agreement, and this 
Master Agreement. 
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Section 68.  Special Provisions for the Rural Transportation Assistance Program.  Except as 
FTA determines otherwise in writing: 

a.  Program Essentially Unchanged. Among other things, section 20010 of MAP21 makes only 
minor amendments to the Rural Transportation Assistance Program authorized by 49 U.S.C. 
§ 5311(b)(3), 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Rural Transportation Assistance Program supported with funding made available 
or appropriated for 49 U.S.C. § 5311(b)(3), as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 

(b)  Other applicable requirements of Federal laws and regulations, 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow applicable Federal guidance, and 

c.  MAP21 Requirements Apply. Because MAP21 did not make any significant changes to the 
Rural Transportation Assistance Program authorized by former 49 U.S.C. § 5311(b)(3) in 
effect in Fiscal Year 2012 or a previous fiscal year, the Recipient understands and agrees 
that, except to the extent FTA determines otherwise in writing, MAP21 requirements will 
apply to its Project and Project activities supported with funding made available or 
appropriated for  the Rural Transportation Assistance Program, irrespective of whether the 
funding for its Project or its Project activities is derived from: 

(1)  Funding made available or appropriated for 49 U.S.C. § 5311(b)(3), as amended by 
MAP21, or 

(2)  Funding for Fiscal Year 2012 or a previous fiscal year made available or appropriated 
for former 49 U.S.C. § 5311(b)(3) in effect in Fiscal Year 2012 or a previous fiscal year. 

Section 69.  Special Provisions for Public Transportation on Indian Reservations Programs 

(also known as the “Tribal Transit Formula Program” and the “Tribal Transit 

Discretionary Program” and collectively known as the “Tribal Transit Program”) That 

Use Funds Made Available for MAP21.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Programs. The Indian Tribe understands and agrees that section 20010 of 
MAP21 continues the discretionary Tribal Transit Program in fiscal years 2013 and 2014, 
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and amended 49 U.S.C. § 5311(c) to add a formula Tribal Transit Program, and 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Tribal Transit Program supported with funding made available or appropriated for 
49 U.S.C. § 5311(c)(1), as amended by MAP21: 

(1)  The Indian Tribe, as the Recipient, agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,  

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement 
(see Appendix A of this Master Agreement), and 

(2)  The Indian Tribe, as the Recipient, agrees to follow: 

(a)  The most recent FTA Notice of Funding Availability and Solicitation of Grant 
Proposals for funding made available or authorized for the Tribal Transit Program 
authorized by MAP21, to be awarded for projects under the formula and 
discretionary Tribal Transit Program authorized by MAP21, 49 U.S.C. 
§ 5311(c)(1), to the extent that its provisions are consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 70.  Special Provisions for the Public Transportation on Indian Reservations 

Program (also known as the Tribal Transit Program, Discretionary Only Program) That 

Uses Funds Made Available for Fiscal Year 2012 or a Previous Fiscal Year. Except as FTA 
determines otherwise in writing: 

a.  Former Tribal Transit Program, Discretionary Only. The Indian Tribe understands and 
agrees that funding made available for the Tribal Transit Program in effect in FY 2012 or a 
previous fiscal year will only be used to support the former Tribal Transit Program, and 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Tribal Transit Program supported with funding made available or appropriated for 
49 U.S.C. § 5311(c)(1) in effect in FY 2012 or a previous fiscal year: 

(1)  The Indian Tribe, as the Recipient, agrees to comply with: 
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(a)  49 U.S.C. § 5311(c)(1) in effect for the fiscal year in which the funding was 
authorized,  

(b)  Applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Tribal Transit Program, 
Discretionary Only, authorized by former 49 U.S.C. § 5311(c)(1) in effect in Fiscal 
Year 2012 or a previous fiscal year, and 

(e)  The applicable provisions of section 49 and other sections of this Master Agreement 
(see Appendix A of this Master Agreement), and 

(2)  The Indian Tribe, as the Recipient, agrees to follow: 

(a)  The applicable FTA Notice of Funding Availability and Solicitation of Grant 
Proposals for funding made available or authorized for the Tribal Transit Program 
authorized for Fiscal Year 2012 or a previous fiscal year, to be awarded for projects 
under the Tribal Transit Program, Discretionary Only, authorized by former 
49 U.S.C. § 5311(c)(1), to the extent that its provisions are consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 71.  Special Provisions for the Appalachian Development Public Transportation 

Assistance Program Authorized by MAP21.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20010 of 
MAP21 adds the new Appalachian Development Public Transportation Assistance Program 
authorized by 49 U.S.C. § 5311(c)(2), as amended by MAP21, 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Appalachian Development Public Transportation Assistance Program authorized 
by 49 U.S.C. § 5311(c)(2), as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,  

(b)  Other applicable Federal laws and regulations, 
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(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 9040.1, “Rural Areas Formula Program 
Guidance and Grant Application Instructions,” when issued, to the extent consistent 
with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

c.  Transfer of Funds. The Recipient agrees as follows: 

(1)  MAP21 Requirements. As permitted by 49 U.S.C. § 5311(c)(2)(D), the Recipient may 
transfer to a highway project the funding for the Appalachian Development Public 
Transportation Assistance Program that cannot be used for operations under that 
Program, provided that all of the following requirements have been fulfilled: 

(a)  The Recipient has provided to affected public transportation providers: 

1 Appropriate notice, and 

2 An opportunity for comment and appeal, 

(b)  The Recipient has determined that the Recipient’s local transit needs are being 
addressed, and 

(c)  The Recipient has approved the decision in writing, and 

(2)  Future Guidance.  In the near future, FTA intends to develop and issue guidance on the 
transfer of funds under this program, which the Recipient agrees to follow as applicable. 

Section 72.  Special Provisions for the OvertheRoad Bus Accessibility Program for 

Projects or Grants That Use Funds Appropriated or Made Available for Fiscal Year 2012 

or a Previous Fiscal Year.  Except as FTA determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20002(b) of MAP21 
expressly repeals section 3038 of the Transportation Equity Act for the 21st Century (TEA
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21), Pub. L. 105178, June 9, 1998, as amended by section 3039 of SAFETEALU, 
49 U.S.C. § 5310 note, without reauthorizing the OvertheRoad Bus Accessibility Program, 

b.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the OvertheRoad Bus Accessibility Program supported with Fiscal Year 2012 or a 
previous fiscal year funding made available or appropriated for repealed section 3038 of 
TEA21, as amended, 49 U.S.C. § 5310 note: 

(1)  The Recipient agrees to comply with: 

(a)  The program and eligibility requirements applicable to the OvertheRoad Bus 
Accessibility Program, repealed section 3038 of TEA21, as amended, 49 U.S.C. 
§ 5310 note, for that fiscal year in which the Federal appropriations: 

1  Were then made available for its OvertheRoad Bus Accessibility Project and 
Project activities, or 

2  Will be made available for its OvertheRoad Bus Accessibility Project and 
Project activities, 

(b)  The “OvertheRoad Buses” regulations in U.S. DOT regulations, “Transportation 
Services for Individuals with Disabilities (ADA),” 49 C.F.R. part 37, subpart H, 

(c)  Joint U.S. ATBCB and U.S. DOT regulations, “Americans With Disabilities (ADA) 
Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. part 1192 and 
49 C.F.R. part 38,  

(d)  Other applicable Federal laws and regulations, 

(e)  Applicable provisions of its Underlying Agreement, 

(f)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the OvertheRoad Bus 
Accessibility Program, repealed section 3038 of TEA21, as amended, 49 U.S.C. 
§ 5310 note, and 

(g)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The most recent FTA Notice pertaining to the former OvertheRoad Bus 
Accessibility Program to the extent consistent with: 

1  Repealed section 3038 of TEA21, as amended, 49 U.S.C. § 5310 note, 
superseded by MAP21 crosscutting requirements, and 
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2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance,  

c.  Employee Protective Arrangements. The Recipient agrees to comply with Section 28.d(2) of 
this Master Agreement, which applies the employee protections of the U.S. DOL Special 
Warranty for Projects supported with funding made available or appropriated for the Over
theRoad Bus Accessibility Program, and 

d.  Order of Precedence. FTA and the Recipient agree that the most recent FTA Notice 
pertaining to the OvertheRoad Bus Accessibility Program supersedes conflicting provisions 
of this Master Agreement. 

Section 73.  Special Provisions for the Paul S. Sarbanes Transit in Parks Program for 

Projects, Grants, or Cooperative Agreements That Use Funds Appropriated for Fiscal 

Year 2012 or a Previous Fiscal Year.  Except as FTA determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20002(a) of MAP21 
expressly repeals 49 U.S.C. § 5320, without reauthorizing the Paul S. Sarbanes Transit in 
Parks Program, 

b.  Federal Laws, Regulations, and Guidance. In administering its Project and Project activities 
under the Paul S. Sarbanes Transit in Parks Program supported with funding made available 
or appropriated for Fiscal Year 2012 or a previous fiscal year for repealed 49 U.S.C. § 5320: 

(1)  The Recipient agrees to comply with the: 

(a)  Program and eligibility requirements applicable to the Paul S. Sarbanes Transit in 
Parks Program, repealed 49 U.S.C. § 5320, for that fiscal year in which the Federal 
appropriations: 

1  Were then made available for its Paul S. Sarbanes Transit in Parks Project and 
Project activities, or 

2  Will be made available for its Paul S. Sarbanes Transit in Parks Project and 
Project activities, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Paul S. Sarbanes Transit 
in Parks Program authorized by repealed 49 U.S.C. § 5320 in effect in 
Fiscal Year 2012 or a previous fiscal year, irrespective of whether expressed in 
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Federal law, regulation, or other form, and 

(e)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The most recent FTA Notice pertaining to the Paul S. Sarbanes Transit in Parks 
Program to the extent consistent with the: 

1 Applicable requirements of 49 U.S.C. chapter 53, and 

2 Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance, and 

c.  Order of Precedence. FTA and the Recipient agree that the most recent Paul S. Sarbanes 
Transit in Parks Program Notice supersedes conflicting provisions of this Master Agreement. 

Section 74.  Special Provisions for the Clean Fuels Grant Program for Projects or Grants 

That Use Funds Appropriated for Fiscal Year 2012 or a Previous Fiscal Year.  Except as 
FTA determines otherwise in writing: 

a.  Program Repealed. The Recipient understands and agrees that section 20002(a) of MAP21 
expressly repeals 49 U.S.C. § 5308, without reauthorizing the Clean Fuels Grant Program, 

b.  Federal Laws, Regulations, and Guidance.  In administering its Project or Project activities 
under the Clean Fuels Grant Program supported with funding made available or appropriated 
for Fiscal Year 2012 or a previous fiscal year for repealed 49 U.S.C. § 5308: 

(1)  The Recipient agrees to comply with: 

(a)  The Program and eligibility requirements applicable to the Clean Fuels Grant 
Program, repealed 49 U.S.C. § 5308, for that fiscal year in which the Federal funds 
were appropriated for its Clean Fuels Grant Project, 

(b)  FTA regulations, “Clean Fuels Grant Program,” 49 C.F.R. part 624,  

(c)  Other applicable Federal laws and regulations, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements of the Clean Fuels Grant 
Program authorized by repealed 49 U.S.C. § 5308 in effect in Fiscal Year 2012 or a 
previous fiscal year, irrespective of whether expressed in Federal law, regulation, or 
other form, and 
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(e)  Other applicable provisions of this Master Agreement, and 

(2)  Except as FTA determines otherwise in writing, the Recipient agrees to follow  
applicable Federal guidance, including:  

(a)  The applicable edition of FTA Circular 9300.1B, “Capital Investment Program 
Guidance and Application Instructions, to the extent consistent with 49 U.S.C. 
chapter 53, as amended by MAP21, and 

(b)  Other Federal guidance. 

Section 75.  Special Provisions for All “ResearchType” Programs.  Except as FTA 
determines otherwise in writing: 

a.  Programs Covered. The Recipient understands and agrees that FTA considers the following 
Programs to be “ResearchType” programs to which the provisions of section 75 of this 
Master Agreement will apply to projects funded with appropriations for those programs: 

(1)  Projects authorized under 49 U.S.C. § 5312, irrespective of the fiscal year for which the 
appropriations that funded the project were authorized, 

(2)  Projects authorized under 49 U.S.C. § 5313, irrespective of the fiscal year for which the 
appropriations that funded the project were authorized, 

(3)  Projects authorized under 49 U.S.C. § 5314, irrespective of the fiscal year for which the 
appropriations that funded the project were authorized, 

(4)  Projects authorized by the repealed section 3045 of SAFETEALU, 

(5)  Projects authorized under repealed section 3046 of SAFETEALU, and 

(6)  Other similar research projects for which FTA awards funding, 

b.  “ResearchType” Project Provisions. The Recipient understands and agrees that the 
following provisions will apply to its “ResearchType” Project: 

(1)  Project Report.  The Recipient agrees that: 

(a)  In addition to any other Report FTA may require, the Recipient will prepare and 
submit to FTA a Project Report that: 

1  Describes:  

a The subject (or subjects) investigated,  
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b The methods used,  

c The Project results, and  

d The conclusions reached,  

2  To the extent FTA deems satisfactory, is sufficiently: 

a Organized, 

b Well written, and 

c Comprehensive, 

3  Contains the following disclaimer: 

This document is disseminated under the sponsorship of the  
United States Department of Transportation, Federal Transit  
Administration, in the interest of information exchange. The  
United States government assumes no liability for the  
contents or use thereof.  

The United States government does not endorse products or  
manufacturers. Trade or manufacturers’ names appear  
herein solely because they are considered essential to the  
contents of the report,  

4  Complies with: 

a  The accessibility requirements of: 

(i)  Section 508 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 
§ 794d, and 

(ii) U.S. ATBCB regulations, “Electronic and Information Technology 
Accessibility Standards,” 36 C.F.R. part 1194, and 

b The specific publication elements and report style guide at 
http://www.fta.dot.gov/research/program requirements, and 

5 Identifies clearly and precisely any specific information or data that is: 

a Confidential,   

b Privileged, or  
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c Proprietary information or data contained within any report or document, 
and 

(b)  Except for confidential, privileged, or proprietary information in the Project Report, 
FTA may: 

1 Publish the Project Report, and 

2 Make the Project Report available for publication on the Internet or in any other 
venue,  

(2)  Project Identification.  Except as FTA determines otherwise in writing, the Recipient 
agrees that: 

(a)  The Recipient will display notice that the U.S. Department of Transportation, 
Federal Transit Administration provided Federal funds to develop the Project for 
any product developed with 49 U.S.C. § 5312 funding that: 

1  Is Tangible and: 

a Is produced from the Project, or 

b Is a result of the Project, 

2  Is a Project deliverable, and 

a Visible to the public, or 

b Is or will be made available to: 

(i)  Other research organizations, or 

(ii) Public transportation providers, and 

3  Consists of: 

a Equipment,  

b A prototype, 

c Hardware, 

d Construction, 

e Reports, 
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f Data,  

g Software,  

h Internet pages, or  

i  Any similar item, and 

(b)  The notice will be given using an appropriate:  

1 Sign,  

2 Designation, or  

3 Notice,  

c.  Protection of Human Subjects. The Recipient understands and agrees to comply with 
protections for human subjects involved in Project activities as required by: 

(1)  The National Research Act, as amended, 42 U.S.C. § 289 et seq., and 

(2)  U.S. DOT regulations, “Protection of Human Subjects,” 49 C.F.R. part 11, 

d.  Protection of Animals. The Recipient understands and agrees to comply with protections for 
animals involved in Project activities as required by: 

(1)  The Animal Welfare Act, as amended, 7 U.S.C. § 2131 et seq., and 

(2)  U.S. Department of Agriculture regulations, “Animal Welfare,” 9 C.F.R. parts 1, 2, 3, 
and 4, and 

e.  Export Control. The Recipient understands and agrees that before exporting any information 
that is subject to Federal export requirements, it must first: 

(1)  Obtain the necessary Federal license(s), and 

(2)  Comply with the Federal export control regulations of the: 

(a) U.S. Department of Commerce, Bureau of Industry and Security, “Export 
Administration Regulations,” specifically, 15 C.F.R. parts 730 et seq., 

(b)  U.S. Department of State, 

(c)  U.S. Department of the Treasury, and 

(d)  U.S. Department of Defense. 
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Section 76.  Special Provisions for the Research, Development, Demonstration, and 

Deployment Program Authorized by MAP21.  Except as FTA determines otherwise in 
writing: 

a.  Program Amendments. The Recipient understands and agrees that section 20011 of MAP21 
amends 49 U.S.C. § 5312 by amending the Research, Development, Demonstration, and 
Deployment Program (also known as the National Research and Technology Program) 
authorized under former 49 U.S.C. § 5312 and former 49 U.S.C. § 5314(a),  

b.  Programs Within the Research, Development, Demonstration, and Deployment Program. 
The Recipient understands and agrees that provisions of this section 76 of this Master 
Agreement apply to the following Programs funded by the Research, Development, 
Demonstration, and Deployment Program, 49 U.S.C. § 5312, as amended by MAP21: 

(1)  Research, Development, Demonstration, and Deployment Program authorized under 
49 U.S.C. § 5312(a), 

(2)  Research Program authorized under 49 U.S.C. § 5312(b), 

(3)  Innovation and Development Program authorized under 49 U.S.C. § 5312(c), and 

(4)  Demonstration, Deployment, and Evaluation Program authorized under 49 U.S.C. 
§ 5312(d), except for Projects funded by the Low or No Emission Vehicle Deployment 
Program under 49 U.S.C. § 5312(d)(5), and 

c.  Federal Laws, Regulations, and Guidance.  In administering its Project or Project activities 
under the Research, Development, Demonstration, and Deployment Program and supported 
with funding made available or appropriated for 49 U.S.C. § 5312, as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,   

(b)  Other applicable Federal laws and regulations, and 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49, section 75, and other sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow: 
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(a)  The most recent edition of FTA Circular 6100.1, “Research, Technical Assistance, 
and Training Programs: Application Instructions and Program Management 
Guidelines,” to the extent consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 77.  Special Provisions for the Research, Development, Demonstration, and 

Deployment Program (also known as the National Research and Technology Program) and 

Other Research Programs or Special Studies for Projects That Use Funds Appropriated 

for Fiscal Year 2012 or a Previous Fiscal Year.  Except as FTA determines otherwise in 
writing: 

a.  MAP21 Amendments. The Recipient understands and agrees that MAP21 amends 
49 U.S.C. chapter 53, which resulted in modifying or repealing, expressly or impliedly, 
several of FTA’s research programs, 

b.  Programs Covered. The Recipient understands and agrees that provisions of this section 77 
of this Master Agreement apply to the following Programs that are supported with funding 
made available or appropriated for Fiscal Year 2012 or a previous fiscal year: 

(1)  Research, Development, Demonstration, and Deployment Projects authorized under 
former 49 U.S.C. § 5312(a), 

(2)  Joint Partnership Program for Deployment of Innovation Projects authorized under 
former 49 U.S.C. § 5312(b), 

(3)  International Program Projects authorized under former 49 U.S.C. § 5312(c), 

(4)  National Fuel Cell Bus Technology Development Program authorized under  
Section 3045 of SAFETEALU,  

(5)  Allocations for National Research and Technology Program Projects authorized under 
Section 3046 of SAFETEALU, 49 U.S.C. § 5338 note, 

(6)  Program to facilitate compliance with the Americans with Disabilities Act of 1990 
Projects (Project ACTION) authorized under former 49 U.S.C. § 5314(a)(2),  

(7)  National Technical Assistance Center for Senior Transportation Program Projects 
authorized under former 49 U.S.C. § 5314(c), or 

(8)  Human Resources Fellowship Program Projects authorized under former 49 U.S.C. 
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§ 5322(b), and 

c.  Federal Laws, Regulations, and Guidance.  In administering its Project or Project activities 
covered under section 77.b of this Master Agreement and supported with funding made 
available or appropriated for Fiscal Year 2012 or a previous fiscal year: 

(1)  The Recipient agrees to comply with the: 

(a)  Program and eligibility requirements that apply specifically to its Project or Project 
activities for that fiscal year in which the Federal funds that are supporting the 
Project were appropriated, 

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, 

(d)  The MAP21 crosscutting requirements listed in section 49.b(2)(b)2 of this Master 
Agreement that supersede conflicting requirements for its Project in effect in Fiscal 
Year 2012 or a previous fiscal year, irrespective of whether expressed in Federal 
law, regulation, or other form, 

(e)  The requirements for “ResearchType” programs in section 75 this Master 
Agreement, and 

(f)  Other applicable provisions of this Master Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 6100.1, “Research, Technical Assistance, 
and Training Programs: Application Instructions and Program Management 
Guidelines,” to the extent consistent with: 

1  The program and eligibility requirements that apply specifically to its Project or 
Project activities for that fiscal year in which funding was appropriated for the 
Project, except to the extent those requirements are superseded by MAP21 
crosscutting requirements, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 78.  Special Provisions for the Low or No Emission Vehicle Deployment Program.  

Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20011 of 
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MAP21 adds the new Low or No Emission Vehicle Deployment Program authorized by 
49 U.S.C. § 5312(d)(5), as amended by MAP21, and 

b.  Federal Laws, Regulations, and Guidance.  In administering its Project or Project activities 
under the Low or No Emission Vehicle Deployment Program of the Research, Development, 
Demonstration, and Deployment Program supported with funding made available or 
appropriated for 49 U.S.C. § 5312(d)(5), as amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,   

(b)  Other applicable Federal laws and regulations, 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49, section 75, and other sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 6100.1, “Research, Technical Assistance, 
and Training Programs: Application Instructions and Program Management 
Guidelines,” to the extent consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 79.  Special Provisions for the Transit Cooperative Research Program.  Except as 
FTA determines otherwise in writing: 

a.  Program Essentially Unchanged. The Recipient understands and agrees that, among other 
things, MAP21 does not make any substantive change to the Transit Cooperative Research 
Program authorized by 49 U.S.C. § 5313, 

b.  Federal Laws, Regulations, and Guidance. In administering its Project or Project activities 
under the Transit Cooperative Research Program supported with funding made available or 
appropriated for 49 U.S.C. § 5313: 

(1)  The Recipient agrees that to comply with: 

(a) The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, 
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(b)  Other applicable requirements of Federal laws and regulations, 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49, section 75, and other sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow other applicable Federal guidance, and 

c.  MAP21 Requirements Apply.  Because MAP21 does not make any significant changes to 
the Transit Cooperative Research Program authorized by 49 U.S.C. § 5313 in effect in 
Fiscal Year 2012 or a previous fiscal year, the Recipient understands and agrees that MAP 21 
requirements apply to its Project and Project activities under the Transit Cooperative 
Research Program, irrespective of whether the funding for this project or these project 
activities is derived from: 

(1)  Funding appropriated or made available for 49 U.S.C. § 5313, as amended by MAP21, 
or 

(2)  Funding appropriated or made available for 49 U.S.C. § 5313 in effect in  
Fiscal Year 2012 or a previous fiscal year.  

Section 80.  Special Provisions for Technical Assistance and Standards Development 

Program and Technical Assistance Program.  Except as FTA determines otherwise in writing: 

a.  Program Amendments. The Recipient understands and agrees that section 20012 of MAP21 
amends 49 U.S.C. § 5314 to include the following two programs: 

(1)  The Technical Assistance and Standards Development Program authorized under  
49 U.S.C. § 5314(a), and  

(2)  The Technical Assistance Program (To Support Public Transportation Availability for 

Seniors and Individuals with Disabilities) authorized under 49 U.S.C. § 5314(b), 

b.  Federal Laws, Regulations, and Guidance.  In administering its Project or Project activities 
under the Technical Assistance and Standards Development Program or the Technical 
Assistance Program, as identified in the preceding section 80.a(1) and (2), respectively, and 
supported with funding made available or appropriated for 49 U.S.C. § 5314: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,   

(b)  Other applicable Federal laws and regulations, 
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(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49, and other applicable sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 6100.1, “Research, Technical Assistance, 
and Training Programs: Application Instructions and Program Management 
Guidelines,” to the extent consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 81.  Special Provisions for the Human Resources and Training Program 

Authorized by MAP21 and for the Human Resources Program for Projects, Grants, or 

Cooperative Agreements That Use Funds Appropriated for Fiscal Year 2012 or a Previous 

Fiscal Year.  Except as FTA determines otherwise in writing: 

a.  Project Eligibility Unchanged. The Recipient understands and agrees that section 20015 of 
MAP21 continues the former Human Resources program authorized by 49 U.S.C. § 5322(a) 
as follows: 

(1)  MAP21 does not generally make significant changes to the Human Resources program, 
except 

(2)  Local Share requirements differ, depending on the Fiscal Year for which funding was 
appropriated or made available for that project: 

(a)  For projects using funds appropriated or made available for MAP21, a Federal 
share limitation of fifty (50) percent is required, but 

(b)  For projects using funds appropriated or made available for Fiscal Year 2012 or a 
previous fiscal year, there is no requirement for a local share, 

b.  Local Share. For projects under 49 U.S.C. § 5322, using funds appropriated or made 
available for MAP21, a local share of fifty (50) percent is required.  In contrast, there is no 
minimum local share percentage for projects under 49 U.S.C. § 5322(c) in effect in Fiscal 
Year 2012 or a previous fiscal year, and 

c.  Federal Laws, Regulations, and Guidance. Except for the limitations on the Federal share 
that may be provided under MAP21, in administering its Project and Project activities under 
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the Human Resources and Training Program authorized by 49 U.S.C. § 5322(a), as amended 
by MAP21, or the Human Resources Program authorized by former 49 U.S.C. § 5322(a) in 
effect in Fiscal Year 2012 or a previous fiscal year: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, 

(b)  Other applicable requirements of Federal laws and regulations, 

(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49, section 75, and other sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The applicable edition of FTA Circular 6100.1, “Research, Technical Assistance, 
and Training Programs: Application Instructions and Program Management 
Guidelines,” to the extent consistent with: 

1  49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 82.  Special Provisions for the Innovative Public Transportation Workforce 

Development Program.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20015 of 
MAP21 amends 49 U.S.C. § 5322(b) to authorize a new Innovative Public Transportation 
Workforce Development Program, and 

b.  Federal Laws, Regulations, and Guidance.  In administering its Project and Project activities 
that are supported with funding made available or appropriated for the Innovative Public 
Transportation Workforce Development Program authorized under 49 U.S.C. § 5322(b), as 
amended by MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  The applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21,   

(b)  Other applicable Federal laws and regulations, 
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(c)  Its Underlying Agreement, and 

(d)  Applicable provisions of section 49, section 75, and other sections of this Master 
Agreement, and 

(2)  The Recipient agrees to follow: 

(a)  The most recent edition of FTA Circular 6100.1, “Research, Technical Assistance, 
and Training Programs: Application Instructions and Program Management 
Guidelines,” to the extent consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other applicable Federal guidance. 

Section 83.  Special Provisions for the Public Transportation Emergency Relief (or 

Emergency Relief) Program.  Except as FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20017 of 
MAP21 adds the new Public Transportation Emergency Relief (or Emergency Relief) 
Program authorized by 49 U.S.C. § 5324, as amended by MAP21, and 

b.  Federal Laws, Regulations, and Guidance.  In administering its Project and Project Activities 
that are or will be supported with funding made available or appropriated for the Public 
Transportation Emergency Relief Program authorized by 49 U.S.C. § 5324, as amended by 
MAP21: 

(1)  The Recipient agrees to comply with: 

(a)  Federal Transit Law, 49 U.S.C. § 5324, as amended by MAP21, 

(b)  Comply with FTA regulations, “Emergency Relief,” 49 C.F.R. part 602, 

(c)  Joint FHWA/FTA regulations, “Environmental Impact and Related Procedures,” 
23 C.F.R. part 771 and 49 C.F.R. part 622, including 23 C.F.R. § 771.118,  

(d)  Other applicable Federal laws and regulations, 

(e)  The Underlying Agreement, 

(f)  Special Conditions, if any, and 

(g)  Applicable provisions of section 49 and other sections of this Master Agreement, 
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and 

(2)  The Recipient agrees to follow applicable Federal guidance, including: 

(a)  The applicable FTA Notice of Availability requirements for funding made available 
for the Emergency Relief Program authorized by MAP21, to the extent that its 
provisions are consistent with: 

1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other Federal guidance, when developed, except as FTA determines otherwise in 
writing. 

Section 84.  Special Provisions for the State Safety Oversight Grant Program.  Except as 
FTA determines otherwise in writing: 

a.  New MAP21 Program. The Recipient understands and agrees that section 20021 of 
MAP21 adds the new State Safety Oversight Grant Program authorized by 49 U.S.C. 
§ 5329(e)(6), as amended by MAP21, 

b.  Federal Laws, Regulations, and Guidance. In administering its State Safety Oversight Project 
and Project activities: 

(1)  The Recipient agrees to comply with: 

(a)  49 U.S.C. § 5329(e)(6), as amended by MAP21, 

(b)  49 C.F.R. part 659, until these regulations are repealed or superseded by regulations 
that FTA issues in the future that implement 49 U.S.C. § 5329(e),  

(c)  Other applicable Federal laws and regulations, 

(d)  The Underlying Agreement, and 

(d)  Applicable provisions of section 49 and other sections of this Master Agreement, 
and 

(2)  Except as FTA determines otherwise in writing, the Recipient agrees to follow  
applicable Federal guidance, including:  

(a)  The most recent FTA Notice of Availability for funding made available for the 
State Safety Oversight Grant Program authorized by MAP21, to the extent that its 
provisions are consistent with: 
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1  Applicable requirements of 49 U.S.C. chapter 53, as amended by MAP21, and 

2  Applicable Federal laws, regulations, and guidance, and 

(b)  Other Federal guidance, when developed, and 

c.  Other Special Provisions for State Safety Oversight Program. The Recipient understands and 
agrees that, except as FTA determines otherwise in writing, State Safety Oversight Program 
grant funds will be used to develop or carry out its State Safety Oversight Program for 
purposes of coming into compliance with 49 U.S.C. §§ 5329(e)(3) and 5329(e)(4), including 
the establishment of a State Safety Oversight Agency (SSOA) that:. 

(1)  Has an appropriate staffing level that is commensurate with the number, size, and 
complexity of the rail fixed guideway public transportation systems that the Recipient 
oversees, 

(2)  Requires its employees and other designated personnel of the SSOA who are responsible 
for rail fixed guideway public transportation safety oversight to be qualified to perform 
such functions through appropriate training, including successful completion of the 
public transportation safety certification training program when established under 
49 U.S.C. § 5329(c), and 

(3)  Is prohibited from receiving funds from any public transportation agency that the SSOA 
oversees pursuant to 49 U.S.C. § 5329(e)(4), 

Section 85.  Special Provisions for State Infrastructure Bank Projects.  Except as FTA 
determines otherwise in writing: 

a.  Federal Laws, Regulations, and Guidance. The Recipient agrees to administer its SIB funded 
Project consistent with Federal laws and regulations as provided in Federal guidance, that 
apply to the SIB providing Federal funds for the Project, which may include: 

(1)  Title 23, U.S.C. (Highways), specifically 23 U.S.C. § 610, to the extent required under 
MAP21, and other applicable Federal legislation, 

(2)  Federal transit laws, specifically 49 U.S.C. § 5323(o), as amended by MAP21, which 
requires compliance with 49 U.S.C. §§ 5307, 5309, and 5337 for projects to which 
MAP21 applies, 

(3)  Section 350 of the National Highway System Designation Act of 1995, as amended, 
(NHS Act), 23 U.S.C. § 101 note, to the extent this section has not been superseded by 
23 U.S.C. § 610,  

(4)  Any Federal law amending a law listed in section 85.a(1) – (3) of this Master 
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Agreement, 

(5)  Any Federal law enacted or Federal regulations promulgated at a later date applicable to 
the Project, 

(6)  Any other applicable Federal guidance that may be issued, except as the Federal  
Government determines otherwise in writing,  

(7)  The terms and conditions of any U.S. DOL Certification(s) of Public Transportation 
Employee Protective Arrangements, 

(8)  The Cooperative Agreement establishing the SIB program in the State, signed by the 
Federal Highway Administrator, Federal Transit Administrator, and authorized State 
official(s), or their authorized designees, and 

(9)  The FTA Grant Agreement providing Federal funds for the SIB Project, except that: 

(a)  Any provision of this Master Agreement that would otherwise apply to the SIB 
Project does not apply to the Underlying Grant Agreement or the Project if it 
conflicts with: 

1 Any other Federal law or regulation applicable to a SIB,  

2 Federal SIB Guidelines,  

3 The Cooperative Agreement establishing the SIB program within the State, or  

4 The Underlying Grant Agreement, but  

(b)  The conflicting provision of this Master Agreement will prevail, however, if FTA 
expressly determines so in writing, and 

b. Limitations on Accessing Federal Funds in the Transit Account. 

(1)  The Recipient understands that the total amount of Federal funds awarded under the 
Grant Agreement for the Project to be supported with SIB deposits may not be available 
for immediate withdrawal, and 

(2)  The State and Recipient agree to restrict the amount of Federal funds it withdraws from 
its SIB to an amount not exceeding the limits specified in its Grant Agreement for the 
SIB Project or the Approved Project Budget for that Grant Agreement. 

Section 86.  Special Provisions for TIFIA Projects.  Except as FTA determines otherwise in 
writing: 
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a.  Federal Laws, Regulations, and Guidance.  The Recipient agrees to administer its Project 
financed with Federal credit assistance authorized by the Transportation Infrastructure 
Finance and Innovation Act (TIFIA), as amended, as required under: 

(1)  Title 23, U.S.C. (Highways), specifically 23 U.S.C. §§ 601 – 608, to the extent required 
under MAP21, and other applicable Federal legislation, 

(2)  Federal transit laws, 49 U.S.C. chapter 53, and more specifically 49 U.S.C. § 5323(o), as 
amended by MAP21, which requires compliance with 49 U.S.C. §§ 5307, 5309, and 
5337 for projects to which MAP21 applies,  

(3)  Section 350 of the National Highway System Designation Act of 1995, as amended,  

(4)  Joint U.S. DOT and FTA regulations, “Credit Assistance for Surface Transportation 
Projects,” 49 C.F.R. parts 80 and 640, that have not been superseded by: 

(a)  MAP21, or 

(b)  Any other statute in effect and that applies to the matter at issue, and 

(5)  Any Federal statute signed into law and regulation promulgated at a later date that would 
affect the Project, 

b.  Default.  The Recipient agrees that FTA may declare the Recipient in violation of the Master 
Agreement if: 

(1)  It has defaulted on a TIFIA Loan, Loan Guarantee, or Line of Credit, and 

(2)  That default has not been cured within 90 days, and 

c.  Order of Precedence.  Except as the Federal Government determines otherwise in writing, 
any provision of this Master Agreement that is applicable to the Recipient’s TIFIA Project 
and the Recipient otherwise agrees to comply with, but that conflicts with the laws and 
regulations identified in this section 86.a of this Master Agreement, will not apply to the 
Recipient’s: 

(1)  TIFIA Loan, 

(2)  TIFIA Loan Guarantee, or 

(3)  TIFIA Line of Credit. 
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Section 87.  Special Provisions for Recovery Act Projects.  Except as FTA determines 
otherwise in writing: 

a.  Recovery Act.  The Recipient understands and agrees that the following provisions apply to 
funds made available or appropriated for the American Recovery and Reinvestment Act of 
2009 (“Recovery Act”), Pub. L. 1115, February 17, 2009, and agrees to comply with the 
requirements of the Recovery Act, 

b.  Identification of Recovery Act Funding. The Recipient understands and agrees that an 
Underlying Agreement financed with Recovery Act funds will indicate that the Recovery Act 
is the source of funding as follows: 

(1)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement 
displays “49 USC 5307 – Urbanized Area  Economic Recovery,” the Project or Projects 
are financed with Recovery Act funds appropriated for the Transit Capital Assistance for 
the Urbanized Area Formula Grant Program authorized by 49 U.S.C. § 5307, as 
amended by SAFETEALU, but prior to MAP21, 

(2)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement 
displays “49 USC 5307 – Urbanized Area  Economic Recovery Flex,” the Project or 
Projects are financed with Recovery Act funds appropriated for highways transferred to 
support the FTA Urbanized Area Formula Grant Program authorized by 49 U.S.C. 
§ 5307, as amended by SAFETEALU, but prior to MAP21, 

(3)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement 
displays “49 USC 5309 – New Starts  Economic Recovery,” the Project is financed 
with Recovery Act funds appropriated for Capital Investment Grants authorized for 
Small Starts or New Starts by 49 U.S.C. § 5309(d) or (e), respectively, as amended by 
SAFETEALU, but prior to MAP21, 

(4)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement 
displays “49 USC 5309 – Fixed Guideway  Economic Recovery,” the Project is 
financed with Recovery Act funds appropriated for Fixed Guideway Infrastructure 
Investment for Modernization, authorized by 49 U.S.C. § 5309(b)(2), as amended by 
SAFETEALU, but prior to MAP21, 

(5)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement 
displays “49 USC 5311 – Nonurbanized Area  Economic Recovery,” the Project is 
financed with Recovery Act funds appropriated for Transit Capital Assistance for the 
Nonurbanized Area Formula Program authorized by 49 U.S.C. § 5311, as amended by 
SAFETEALU, but prior to MAP21, 

(6)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement 
displays “49 USC 5311 – Nonurbanized Area  Economic Recovery Flex,” the Project or 
Projects are financed with Recovery Act funds appropriated for highways transferred to 
support the Nonurbanized Area Formula Grant Program authorized by 49 U.S.C. § 5311, 
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as amended by SAFETEALU, but prior to MAP21, 

(7)  If the “Citation of Statute(s) Authoring Project” of the Underlying Grant Agreement or 
Cooperative Agreement displays “PL 1115 – Transp. Invest/Greenhouse Gas & Energy 
Red – Economic Recovery,” the Project is financed with Recovery Act funds specified 
in Title XII for Federal Transit Administration capital investments that will assist in 
reducing the energy consumption or greenhouse gas emissions of the Recipient’s public 
transportation systems, and 

(8)  If the “Citation of Statute(s) Authorizing Project” of the Underlying Grant Agreement 
displays “PL 1115 – OST Surface Transportation – Economic Recovery,” the Project is 
financed with Recovery Act funds specified in Title XII for the U.S. DOT Office of the 
Secretary Supplemental Discretionary Grants for a National Surface Transportation 
System, also referred to as the “TIGER Discretionary Grant Program,” 

c.  Identification of Project(s). The Recipient agrees that a Project or Projects financed with 
Recovery Act funds are: 

(1)  Identified in the Recipient’s Project application, and 

(2)  Reflected in the Approved Project Budget, 

d.  Prompt Implementation. The Recipient agrees to: 

(1)  Begin work on its Recovery Act Project promptly after FTA has awarded Recovery Act 
funds for that Project, and  

(2)  Continue to expend those Recovery Act funds expeditiously for Project purposes, 

e.  Federal Requirements. In addition to Recovery Act statutory and regulatory requirements, 
the Recipient agrees that applicable requirements of 49 U.S.C. chapter 53 apply to each 
federally assisted public transportation Project financed with Recovery Act funds, except that 
the Federal share of the costs for which any Recovery Act award is made under this heading 
shall be, at the option of the Recipient, up to 100 percent of the cost of the Project, 

f.  U.S. OMB Provisions.  The Recipient agrees to comply with U.S. OMB, “Award Terms for 
Assistance Agreements that Include Funds Under the American Recovery and Reinvestment 
Act of 2009, Pub. L. 1115,” 2 C.F.R. part 176, 74 Fed. Reg. 18449, April 23, 2009.   

(1)  Reporting and Registration Requirements of Section 1512 of the Recovery Act. The 
Recipient agrees that: 

(a)  This award requires it to complete projects or activities supported with funding 
made available or appropriated for the Recovery Act and to report on its use of 
Recovery Act funds provided through this award. Information from these reports 
will be made available to the public, 
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(b)  It will submit the requisite reports no later than ten calendar days after each 
calendar quarter in which it receives the Federal award funded in whole or in part 
by the Recovery Act, 

(c)  It will have, and require its Subrecipients to have, a Dun and Bradstreet Data 
Universal Numbering System (DUNS) Number (http://www.dnb.com), 

(d)  It will: 

1  Maintain a current registration in the System for Award Management, 
(https://www.sam.gov), the successor to the Central Contractor Registration 
(http://www.ccr.gov) at all times during which it has an active Federal award 
funded with Recovery Act funds, and 

2  Require its Subrecipient to maintain a current registration in the System for 
Award Management (https://www.sam.gov), the successor to the Central 
Contractor Registration (http://www.ccr.gov) at all times during which it is 
participating in a Project financed through an active Federal award funded with 
Recovery Act funds, and 

(e)  It will report the information described in section 1512(c) of the Recovery Act 
using the reporting instructions and data elements that will be provided online at 
http://www.FederalReporting.gov and ensure that any information that is prefilled 
is corrected or updated as needed, 

(2)  Buy America Requirements of Section 1605 of the Recovery Act. The Recipient agrees 
that statutory provisions of 49 U.S.C. chapter 53 impose Buy America requirements 
sufficient for compliance with section 1605 of the Recovery Act, 

(3)  Wage Rate Requirements of Section 1606 of the Recovery Act. The Recipient agrees 
that statutory provisions of 49 U.S.C. chapter 53 impose Wage Rate requirements 
involving construction, alteration, maintenance, or repair sufficient for compliance with 
section 1606 of the Recovery Act, 

(4)  Recovery Act Transactions Listed in Schedule of Expenditures of Federal Awards and 
Recipient Responsibilities for Informing Subrecipients. The Recipient agrees that: 

(a)  To maximize the transparency and accountability of funds authorized under the 
Recovery Act, as required by Congress and as provided in 49 C.F.R. § 18.20 and 
49 C.F.R. § 19.21, it will maintain records that identify adequately the source and 
application of Recovery Act funds, 

(b)  If it must comply with the Single Audit Act Amendments of 1996, and U.S. OMB 
Circular A133, “Audits of States, Local Governments, and NonProfit 
Organizations,” it will identify its Recovery Act expenditures separately on the 
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Schedule of Expenditures of Federal Awards (SEFA) and the Data Collection 
Form (SFSAC) as provided in U.S. OMB Circular A133 by doing the following:  

1  Identifying Recovery Act expenditures separately on the SEFA, 

2  Identifying Recovery Act expenditures as separate rows under Item 9 of Part III 
on the SFSAC by CFDA number, and 

3  Including the prefix “ARRA” in identifying the name of the Federal program 
on the SEFA and as the first characters in Item 9.d of Part III on the SFSAC, 

(c)  It will: 

1  Separately identify each Subrecipient, and document at the time of subaward 
and at the time of disbursement of funds, the Federal award number, CFDA 
number, and amount of Recovery Act funds, 

2  Furnish sufficient information to each Subrecipient that distinguishes the 
subawards of incremental Recovery Act funds from regular subawards under 
the existing program, when it awards funds for an existing program, and 

(d)  It will require each Subrecipient to include on its SEFA information that 
specifically identifies Recovery Act funding similar to the requirements for the 
Recipient’s SEFA. This information is needed to monitor Subrecipient expenditures 
of Recovery Act funds properly and permits oversight by FTA, U.S. DOT, the 
Offices of Inspector General, and the Government Accountability Office, 

g.  OneTime Funding. The Recipient agrees that receipt of Recovery Act funds is a “onetime” 
disbursement that does not create any future commitment by FTA to advance similar funding 
amounts, 

h.  Funding Limits. The Recipient agrees that: 

(1)  The total amount of Recovery Act funds for the entire period of Project performance is 
the amount displayed on the Underlying Agreement, including the most recent 
amendment to the Underlying Agreement, and 

(2)  The Government’s liability to make payments to the Recipient is limited to the eligible 
Project costs that can be financed with those Recovery Act funds as displayed on the 
Underlying Agreement, including the most recent amendment to that Underlying 
Agreement, 

i.  Integrity. The Recipient agrees that all data it submits to FTA in compliance with Recovery 
Act requirements will be accurate, objective, and of the highest integrity, 
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j. Violations of Law.  The Recipient agrees that it and each of its Subrecipients must report to 
the U.S. DOT Inspector General or other appropriate Inspector General any credible evidence 
that a Principal, Employee, Agent, Contractor, Subrecipient, Subcontractor, or other person: 

(1) Has submitted a false claim under the False Claims Act, 31 U.S.C. § 3729 et seq., or 

(2) Has committed a criminal or civil violation of law pertaining to fraud, conflict of 
interest, bribery, gratuity, or similar misconduct involving Recovery Act funds, 

k. Maintenance of Effort.  A Recipient that is a State agrees to comply with the maintenance of 
effort certification it has made in compliance with section 1201 of the Recovery Act, 

l. Emblems.  U.S. DOT encourages it to use signs and materials that display both the American 
Recovery and Reinvestment Act (Recovery Act) emblem and the Transportation Investment 
Generating Economic Recovery (TIGER) program emblem to identify its Project(s) financed 
with Recovery Act funds that are provided by U.S. DOT in a manner consistent with Federal 
guidance, and to include this provision in each third party agreement used in connection with 
its Recovery Act Project(s), 

m. Contracts Financed With Recovery Act Funds.  In compliance with section 1554 of the 
Recovery Act, the Recipient agrees to: 

(1)  Award contracts financed under this Act as fixedprice contracts through the use of 
competitive procedures to the maximum extent possible, and 

(2)  Post a summary of the contract on the Recovery Act web site maintained by the 
Recovery Accountability and Transparency Board when it does not award fixed price 
contracts or does not use competitive procedures, and 

n.  Time Limit for Spending Recovery Act Funds.  The Recipient understands and agrees that: 

(1)  Expiration Date. It must spend all Recovery Act funds that are within its control no later 
than the end of Federal fiscal year 2013 (September 30, 2013), but 

(2)  Exception.  The September 30, 2013 expiration date for spending Recovery Act funds 
will not apply if U.S. OMB has provided the Recipient a written waiver from this 
expenditure requirement. 

Section 88.  Special Provisions for Joint FTA – FRA Projects.  When both FTA and the 
U.S. Federal Railroad Administration (FRA) make funding appropriated for their projects 
available for the same Project, the Recipient understands and agrees that the following provisions 
of section 88 of this Master Agreement apply: 

a.  General Legal Requirements:  The Recipient agrees that: 
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(1)  It will administer the Project to achieve maximum compliance with: 

(a)  FTA’s statutory and regulatory requirements, 

(b)  FRA’s statutory and regulatory requirements, and 

(c)  Recovery Act or other Federal statutory requirements, and 

(2)  It will carry out the jointly funded Project as described in the following sections 88.b – j 
of this Master Agreement, which address conflicting legal and regulatory requirements 
imposed on joint FTA and FRA projects, 

b.  Disadvantaged Business Enterprises.  The Recipient agrees that: 

(1)  The following statutory and regulatory provisions relating to disadvantaged business 
enterprises (DBE) differ significantly between FTA and FRA: 

(a)  Section 1101(b) of MAP21 (23 U.S.C. § 101 note) applies to FTA, but not to FRA, 

(b)  U.S. DOT regulations, “Participation by Disadvantaged Business Enterprises in 
Department of Transportation Financial Assistance Programs,” 49 C.F.R. part 26, 
apply to FTA, but not to FRA, 

(2)  FRA is not authorized to use FTA’s DBE regulations, and consequently 

(3)  The Recipient agrees to comply with the statutory and regulatory DBE provisions that 
apply to FTA funds when using FTA funds for purchases, and 

(4)  The Recipient agrees to use the “contracting with small and minority firms, women's 
business enterprise” provisions of 49 C.F.R. § 18.36(e) or 49 C.F.R. § 19.44(b), when 
using FRA funds, 

c.  Buy America. The Recipient agrees that statutory and regulatory Buy America provisions 
that apply to FTA funds differ from those that apply to FRA funds. Therefore, except as 
FTA or the Federal Government determines otherwise in writing, the Recipient agrees that: 

(1)  It will comply with the statutory and regulatory Buy America provisions that apply to 
FTA funds when using FTA funds for purchases, 

(2)  It will use the Buy American statutory provisions and regulatory that apply to FRA 
funds, specifically section 301(a) of the Passenger Rail Investment and Improvement 
Act of 2008 (PRIIA), Pub L. 110432, October 16, 2008, 49 U.S.C. § 24405(a), when 
using FRA funds for purchases, and 
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(3)  If it uses both FTA and FRA funds to finance a purchase, the Recipient agrees to comply 
with the most restrictive statutory and regulatory provisions that apply to those FTA or 
FRA funds used, 

d.  Force Account – Procurement. The Recipient agrees that FTA deems section 17(j) of this 
Master Agreement to be satisfied for work that is performed by the railroad’s force account 
employees if: 

(1)  The project is being conducted on the property of a railroad, and 

(2)  Under the railroad’s collective bargaining agreements with its employees, certain work 
to be performed for the Recipient must be performed by force account employees, 

e.  Procurement of Rolling Stock. The Recipient agrees that if FRA requires the Recipient to 
acquire any rolling stock for the Project from the Next Generation Corridor Equipment Pool 
Committee that has been established under section 305 of PRIIA, FTA deems section 17.p(1) 
of this Master Agreement to be satisfied, 

f.  Use of Real Property, Equipment, and Supplies. The Recipient agrees that application of 
section 21 of this Master Agreement is reserved pending resolution by the U.S. Internal 
Revenue Service of whether Recovery Act grant funds invested in railroad property 
constitute nontaxable contributions to equity, 

g.  DavisBacon. The Recipient agrees that, as provided in 49 U.S.C. § 24312, wages paid to 
railroad employees at rates provided in a collective bargaining agreement negotiated under 
the Railway Labor Act, 45 U.S.C. § 151 et seq., are deemed to comply with the requirements 
of the DavisBacon Act, 40 U.S.C. § 3141 et seq., and satisfy section 28.a(1)(b) of this 
Master Agreement, 

h.  Employee Protective Arrangements.  The Recipient agrees to: 

(1)  Pass down to a railroad employee subject to the Railway Labor Act, 45 U.S.C. § 151 
et seq., protective arrangements as provided in a special Attachment to FTA’s Grant 
Agreement or Cooperative Agreement with the Recipient, and 

(2)  Not pass down employee protective arrangements as provided in section 28.d of this 
Master Agreement, 

i.  Motor Carrier Safety. The Recipient agrees that: 

(1)  Railroad signal employees and their employers must comply with the hours of service 
requirements of: 

(a)  49 U.S.C. § 21104, see 49 U.S.C. § 21104(e), and 

(b)  FRA’s hours of service regulation, specifically 49 C.F.R. part 228, 
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(2)  Section 38.b of this Master Agreement does not apply to railroad signal employees 
concerning hours of service, and 

j.  Railroad Safety. The Recipient agrees that a railroad subject to FRA’s safety jurisdiction 
must comply with the Federal railroad safety laws. 

### 
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APPENDIX A 

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS 

FTA recognizes that several provisions generally applicable to other programs do not apply 

to the Tribal Transit Programs or the Indian Tribes that are the direct Recipients of 

funding under those Programs.  The following table provides a list of provisions in this 

Master Agreement that generally apply to the Tribal Transit Programs.  However, this list 

is not intended to be comprehensive and FTA may determine that other provisions are 

applicable depending upon the Tribal Transit Project. 

Table of Generally Applicable Provisions for Tribal Transit Programs. (The provisions of 
this Master Agreement listed below will indicate when a section has been modified to 
accommodate the Tribal Transit Program.) 

PREFACE 

GENERAL PROVISIONS 

Section 1.  Definitions.  6  

Section 2.  Project Implementation.  17  

a. General. 17  

b. U.S. DOT Administrative Requirements. 19  

c. Application of Federal, State, and Local Laws, Regulations, and Guidance. 20  
d. The Recipient’s Primary Responsibility to Comply with Federal Requirements. 23  
e. The Recipient’s Responsibility to Extend Federal Requirements to Third Party 

23
Participants. 

f. No Federal Government Commitment or Liability to Third Parties. 25  

g. Changes in Project Performance. 25  

h. Notice of Changes in Project Performance. 26  

Section 3.  Ethics.  27  

a. Code or Standards of Conduct. 27  

b. Debarment and Suspension. 29  

c. Bonus or Commission. 30  

d. Lobbying Restrictions. 30  

e. Political Activity. 31  

f. False or Fraudulent Statements or Claims. 32  

g. Trafficking in Persons. 33  

Section 4.  Federal Funding.  40  

a. Maximum Federal Funding. 40  

b. Basis of FTA Funding. 40  

Section 5.  Local Share.  41  

a. Amount of the Local Share. 41  

b. Permissible Sources of Local Share. 42  
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APPENDIX A  

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS  

c.  Permissible Sources of Local Share if Approved in Writing for the Program or 
42

Project by FTA.  
d Restricted Sources of Local Share. 42  

e.  Prohibited Sources of Local Share. 43  

f.  Duty to Obtain the Local Share. 43  

g.  Prompt Provision of the Local Share. 44  

g. Reductions or Refunds. 44  

Section 6.  Approved Project Budget.  44  

a.  Development and Approval. 44  

b.  Restrictions. 44  

c.  Amendments. 44  

d.  Transfer of Funds. 45  

e.  Budget Revisions. 45  

f.  Additional Federal Funding. 45  

g. Unspent Federal Funds. 45  

Section 7.  Payments to the Recipient.  45  

a.  Conditions for Accessing FTA Funds. 45  

b.  Eligible Project Costs. 46  

c.  Ineligible Costs. 47  

d.  Bond Interest and Other Financing Costs – Limited Eligibility. 48  

e.  Payment Procedures Based on the Type of Award Made to an FTA Recipient. 48  

f.  Payment Procedures Generally. 49  

g.  Payment Procedures for Recipients of Cooperative Agreements. 51  

h.  Payments to the Recipient. 53  

i.  Safeguarding Project Funds. 54  

j.  The Recipient’s Duty to Pay Project Costs. 54  

k.  Effect of Federal Payments. 55  

l.  Revocation of Federal Funds. 55  

m.  Final Cost Determination. 55  

n.  Closeout. 55  

o.  Notification. 55  

p.  Recovery of Improper Payments. 55  

q.  Program Income. 56  
r.  Excess Payments, Disallowed Costs, Refunds, Claims, Debts, Interest,  

Penalties, Administrative Charges, and Other Amounts Owed to the Federal 56  
Government.  

s.  Deobligation of Federal Funds. 57  

Section 8.  Project Records and Reports.  57  

a.  Project Records. 57  
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APPENDIX A  

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS  

b. Project Reports. 59  

c. National Transit Database. 60  

d. U.S. OMB Special Reporting Provisions. 61  

e. Project Closeout. 67  

Section 9.  Record Retention.  67  

a. Types of Records. 67  

b. Retention Period. 68  

c. Project Closeout. 68  

Section 10.  Access to Records and Sites of Project Performance.  68  

a. Access to Recipient and Third Party Participant Records. 68  

b. Access to Sites of Project Performance. 69  

c. Project Closeout. 69  

Section 11.  Project Completion, Audit, Settlement, and Closeout.  69  

a. Project Completion. 69  

b. Audit of Recipients. 69  

c. Amounts Owed to the Federal Government. 70  

d. Project Closeout. 70  

Section 12.  Right of the Federal Government to Terminate.  71  

a. Justification. 71  

b. Financial Implications. 71  

c. Expiration of Project Time Period. 72  

Section 13.  Civil Rights. 72  

a. Nondiscrimination in Federal Public Transportation Programs. 72  

b. Nondiscrimination  Title VI of the Civil Rights Act. 73  

c. Equal Employment Opportunity. 74  

d. Disadvantaged Business Enterprise. 75  

e. Nondiscrimination on the Basis of Sex. 77  

f. Nondiscrimination on the Basis of Age. 77  

g. Nondiscrimination on the Basis of Disability. 78  
h. Drug or Alcohol Abuse  Confidentiality and Other Civil Rights Protections. 79  

i. Access to Services for People with Limited English Proficiency. 79  

j. Other Nondiscrimination Laws and Regulations. 80  

k. Remedies. 80  

Section 14.  Planning.  80  

a. Standard Planning Provisions. 80  
b. Tribal Transit Program Planning Provisions. 81  

Section 15.  Private Enterprise.  82  

a. Not Applicable. 82  
b. Just Compensation. 82  
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TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS  

c. Not Applicable. 82  

Section 16.  Preference for United States Products and Services.  82  

a. Buy America. 83  

b. Cargo Preference – Use of United StatesFlag Vessels. 83  

c. Fly America. 83  

Section 17.  Procurement.  83  

a. Federal Laws, Regulations, and Guidance. 83  

b. Full and Open Competition. 84  

c. Exclusionary or Discriminatory Specifications. 84  

d. Geographic Restrictions. 84  

e. InState Bus Dealer Restrictions. 84  

f. Organizational Conflicts of Interest. 84  

g. Project Labor Agreements. 84  

h. U.S. GSA Federal Supply Schedules. 85  

i. State Supply Schedules. 85  

j. Force Account. 86  

k. FTA Technical Review. 86  

l. Relationship of Project Approval to Third Party Contract Approval. 86  

m. Preference for Recycled Products. 86  

n. Clean Air and Clean Water. 86  

o. National Intelligent Transportation Systems Architecture and Standards. 87  

p. Rolling Stock. 87  

q. Bonding. 88  

r. Architectural Engineering or Related Services. 88  

s. DesignBuild Projects. 89  

t. Award to Other than the Lowest Bidder. 90  

u. Award to Responsible Contractors. 90  

v. Access to Third Party Contract Records. 90  

w. Electronic and Information Technology. 90  

x. Veterans Employment. 91  

Section 18.  Leases.  91  

a. Capital Leases. 91  

b. Leases Involving Certificates of Participation. 91  

Section 19.  Patent Rights.  91  

a. General. 91  

b. Federal Rights. 92  

c. License Fees and Royalties. 92  

Section 20.  Rights in Data and Copyrights.  93  

a. Definition of “Subject Data.” 93  
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APPENDIX A 

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS 

b. Examples of “Subject Data.” 93  

c. General Federal Restrictions. 93  

d. Federal Rights in Data and Copyrights. 94  
e. Special Federal Rights in Data for Research, Development, Demonstration, 

94
Deployment, and Special Studies Projects. 

f. License Fees and Royalties. 95  

g. Hold Harmless. 95  

h. Restrictions on Access to Patent Rights. 96  

i.  Data Developed Without Federal Funding or Support. 96  

j. Not Applicable. 97  

Section 21.  Use of Real Property, Equipment, and Supplies.  97  

a. Use of Project Property. 97  

b. General Federal Requirements. 98  

c. Maintenance. 99  

d. Records. 99  

e. Incidental Use. 100  
f. Reasonable Access to Private Intercity Transportation Operators or Charter 

100
Transportation Operators. 

g. Encumbrance of Project Property. 101  

h. Useful Life of Project Property. 102  

i. Calculating the Value of Prematurely Withdrawn Project Property. 102  

j. Insurance Proceeds. 104  

k. Misused or Damaged Project Property. 104  

l. Disposition of Project Property. 104  

m. Responsibilities After Project Closeout. 106  

Section 22.  Transit Asset Management.  106  

a. Transit Asset Management Plan. 106  

b. When Compliance is Required. 106  

Section 23.  Insurance.  106  

a. Flood Hazards. 106  

b. Other Insurance Requirements. 107  

Section 24.  Relocation.  107  

a. Relocation Protections. 107  

b. Nondiscrimination in Housing. 107  

c. Prohibition Against the Use of LeadBased Paint. 107  

Section 25.  Real Property.  108  

a. Real Property Acquisition Protections. 108  

b. Covenant Assuring Nondiscrimination. 108  

c. Not Applicable. 108  
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TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS  

d. FTA Approval of Changes in Real Property Ownership. 108  

Section 26.  Construction.  108  
a. Construction Plans and Specifications. 108  

b. Supervision of Construction. 109  

c. Construction Reports. 109  

d. Not Applicable. 109  

e. Seismic Safety. 109  

Section 27.  Not Applicable.  110  

Section 28.  Employee Protections.  112  

a. Construction Activities. 112  

b. Activities Not Involving Construction. 113  

c. Activities Involving Commerce. 113  

d. Public Transportation Employee Protective Arrangements. 113  

Section 29.  Environmental Protections.  115  

a. General. 115  

b. National Environmental Policy. 116  

c. Environmental Justice. 117  

d. Air Quality. 117  

e. Clean Water. 118  

f. Not Applicable. 119  

g. Use of Certain Public Lands. 119  

h. Wild and Scenic Rivers. 119  

i. Not Applicable. 119  

j. Wetlands. 119  

k. Floodplains. 120  

l. Endangered Species and Fishery Conservation. 120  

m. Waste Management. 120  

n. Hazardous Waste. 120  

o. Historic Preservation. 120  

p. Indian Sacred Sites. 121  

q. Mitigation of Adverse Environmental Effects. 121  

Section 30.  Not Applicable.  122  

Section 31.  Not Applicable.  122  

Section 32.  Charter Service.  122  

a. Applicability. 122  

b. Prohibitions. 123  

c. Exceptions. 123  

d. Charter Service Agreement. 123  

e. Violations. 124  
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APPENDIX A 

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS 

Section 33.  School Bus Operations.  124  

a. Applicability. 124  

b. Prohibitions. 124  

c. School Bus Agreement. 125  

d. Violations. 125  

Section 34.  Metric System.  125  

a. Use. 125  

b. Deliverables. 126  

Section 35.  Not Applicable.  126  

Section 36.  Federal $1 Coin Requirements.  126  

a. Federal Law. 126  

b. Capability. 126  

c. Publicizing. 126  

Section 37.  Public Transportation Safety Program.  127  

a. Public Transportation Agency Safety Plan. 127  

b. Not Applicable. 127  

Section 38.  Motor Carrier Safety.  127  

a. Financial Responsibility. 127  

b. Safety Requirements. 128  

c. Driver Qualifications. 128  

d. Substance Abuse Rules for Motor Carriers. 128  

Section 39.  Safe Operation of Motor Vehicles.  129  

a. Transportation – Hazardous Materials. 129  

b. Seat Belt Use. 129  

c. Distracted Driving, Including Text Messaging While Driving. 129  

Section 40.  Substance Abuse.  131  

a. DrugFree Workplace. 131  

b. Alcohol Misuse and Prohibited Drug Use. 132  

Section 41.  Protection of Sensitive Security Information.  132  

Section 42.  Not Applicable.  132  

Section 43.  Freedom of Information Act.  133  

a. Applicability. 133  

b. Project Records. 133  

c. Confidentiality. 133  

Section 44.  Disputes, Breaches, Defaults, or Other Litigation.  134  

a. FTA Interest. 134  

b. Notification to FTA. 134  

c. Federal Interest in Recovery. 135  

d. Enforcement. 135  
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APPENDIX A  

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS  

e. FTA Concurrence.  136  

f. Alternative Dispute Resolution. 136  

Section 45.  Amendments to the Project.  136  

a. Changed Circumstances.  136  

b. Changed Information. 136  

Section 46.  FTA’s Electronic Award and Management System.  136  

a. Recipient Use.  136  

b. Transportation Electronic Award and Management (TEAM) System Terms. 137  

Section 47.  Information Obtained through Internet Links.  137  

a. Accuracy.  137  

b. Relationship to the Master Agreement.  137  

c. Official Sources. 137  

Section 48.  Severability.  138  

a. Invalid Provisions.  138  

b. Remaining Provisions.  138  

SPECIAL PROVISIONS FOR SPECIFIC PROGRAMS. 

Section 49.  Applicability of MAP21 and Previous Authorization Requirements.  139  

a. Source of Project Funding.  139  

b. FTA Determinations.  139  

c. Federal Regulations and Guidance.  142  

d. Future Federal Regulations and Guidance. 143  

Section 69.  Special Provisions for the Public Transportation on Indian Reservations  
Programs (also known as the “Tribal Transit Formula Program” and the  

Sections 50 68.  Not Applicable.  143  

178
“Tribal Transit Discretionary Program” and collectively known as the “Tribal 

Transit Program”) That Use Funds Made Available for MAP21. 

a. New MAP21 Programs.  178  

b. Federal Laws, Regulations, and Guidance.  179  
Section 70.  Special Provisions for the Public Transportation on Indian Reservations 

Program (also known as the Tribal Transit Program, Discretionary Only 
179

Program) That Uses Funds Made Available for Fiscal Year 2012 or a Previous 

Fiscal Year. 

a. Former Tribal Transit Program, Discretionary Only.  179  

b. Federal Laws, Regulations, and Guidance. 179  

Sections 71 86.  Not Applicable.  180  

Section 87.  Special Provisions for Recovery Act Projects.  201  

a. Recovery Act.  201  

b. Identification of Recovery Act Funding.  201  
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APPENDIX A 

TRIBAL TRANSIT PROGRAM – APPLICABLE PROVISIONS 

c. Identification of Project(s). 202  

d. Prompt Implementation. 202  

e. Federal Requirements. 202  

f. U.S. OMB Provisions. 202  

g. OneTime Funding. 204  

h. Funding Limits. 204  

i. Integrity. 204  

j. Violations of Law. 205  

k. Maintenance of Effort. 205  

l. Emblems. 205  

m. Contracts Financed With Recovery Act Funds. 205  

n. Time Limit for Spending Recovery Act Funds. 205  

Section 88.   Not  Applicable.  205  
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ATTACHMENT A 

REQUIREMENTS CONCERNING EEO & AFFIRMATIVE ACTION 
(FOR NON-CONSTRUCTION CONTRACTS AND SUBCONTRACTS) 

The GCRTA Office of Small Business and Employment Opportunity is eager to assist you in fully completing the 
requirements of this Notice and the Authority’s Equal Employment Opportunity Program. If you have any questions, 
please call the Office of Small Business and Employment Opportunity  216-566-5044. 
Please read carefully all of the information attached. 

Proposers are cautioned, however, that oral representations may not be relied upon. Such representations must be 
confirmed by specific writing issued by the Director of Procurement as an addendum or as a clarification of this 
solicitation document. 
 

The Affirmative Action Plan for equal employment opportunity is the Greater Cleveland Regional Transit Authority's 
(GCRTA) written commitment to undertake specifically planned action to ensure equality of opportunity in 
employment practices by firms contracting for goods and services with GCRTA. 

As required by the Instruction, the following information must be submitted with your bid: 

I. Form EEO-1 - Enclosure A-1 

Equal Employment Data Forms showing the current utilization of minorities and women by job category 
within your organization. 

II. Non-discrimination - Enclosure A-2 

Affidavit assuring non-discrimination in employment practices. 

III. Employment Practices - Enclosure A-3 

All Proposers/Proposers and their first tier subcontractors or subconsultants proposing a contract 
hereunder in an amount of $l0,000 or more must complete Enclosure A-3.  If the proposer or any of its first 
tier subcontractors or subconsultants employ more than 50 persons and will be entering into a contract 
hereunder in an amount of $50,000 or more, then an Affirmative Action Plan for employment of minorities 
and women must be submitted when called for by GCRTA. 

IV. Requirements Concerning the Submission of an Affirmative Action Plan 
Enclosure A-4 (For Non-Construction Contractors) 

If requested, provide an Affirmative Action Plan(s) in accordance with the guidelines set forth on Enclosure 
A-4. 
 

V. Requirements on Prime and Sub-Contractors – Enclosure A-5 
 

All Contractors and their subcontractors bidding on a contract must complete Enclosure A-5. 
 

  

 

  Rev. 7/09 
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Joint Reporting 
Committee 

• Equal Employment 
Opportunity 
Commission 

• Office of Federal 
Contract 
Compliance 

Programs (Labor) 

ENCLOSURE A-1 

EQUAL EMPLOYMENT OPPORTUNITY 

EMPLOYER INFORMATION REPORT EEO - 1 

FOR 

THE GREATER CLEVELAND REGIONAL TRANSIT 

AUTHORITY 

Standard Form100 

 

 

 
 
 
 
 
 

Section A--TYPE OF REPORT 
Refer to instructions for number and types of reports to be filed. 

1. Indicate by marking in the appropriate box the type of reporting unit for which this copy of the form is submitted (MARK ONLY ONE 

BOX) 

1.      Single Establishment Employer Report Multi-establishment Employer 

2.      Consolidated Report (Required) 

3.      Headquarters Unit Report (Required) 

4.      Individual Establishment Report (submit one for each       
   establishment with 50 or more employees). 

5.      Special Report 

 
2. Total number of reports being filed by this Company (Answer on Consolidated Report only).  ______________________________ 

Section B--COMPANY IDENTIFICATION (To be answered by all employers) 

1.           Parent Company 
OFFICE USE 

ONLY 

                     a.   Name of parent company (owns or controls establishment in item 2) omit if same as label 

 
a. 

Name of Receiving Office Address (Number and Street 

b. 

City or Town County State Zip Code 
b. Employee Identification No. 

         

2.          Establishment for which this report is filed (Omit if same as  label) 
OFFICE USE 

ONLY 

a. Name of establishment 

c.. 

Address (Number and street) City or Town County State Zip Code 
d. 

b. Employer Identification No.          Omit if same as label e. 

Section C--EMPLOYERS WHO ARE REQUIRED TO FILE (To be answered by all employers) 

 Yes   No 1. Does the entire company have at least 100 employees in the payroll period for which you are reporting? 

 Yes  No 2. Is your company affiliated  through common ownership and/or centralized management with other entities in an 
enterprise with a total employment of l00 or more? 

 Yes  No 3 . Does the company or any of its establishments (a) have 50 or more, employees AND (b) is not exempt as provided by 
41 CFR 60-l.5 AND either (1) is a prime government contractor or first tier subcontractor, and has a contract 
subcontract, or purchase order amounting to S50,000 or more or (2) serves as a depository of Government funds in 
any amount or is a financial institution which is an issuing and paying agent for U S Savings Bonds and Savings 
Notes? 

If the response to question C - 3 is yes, please enter your Dun and 
Bradstreet identification number (if you have one) 

         

  Yes   No 4 Does the company receive financial assistance from the Small Business Administration (SBA)? 

NSN 7540-00-180-6384 
  Rev. 7/09 
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ENCLOSURE A-1 
Page 2 of 2  

 
Section D  - EMPLOYMENT DATA 

Employment at this establishment - Report all permanent full time or part-time employees including apprentices and on-the job 
trainees unless specifically excluded as set forth in the instructions.  Enter the appropriate figures on all lines and in all columns.  
Blank spaces will be considered as zeros. 

 NUMBER OF EMPLOYEES 

 Overall Male Female 

JOB CATEGORIES 

Totals 
Sum Of  
Col B 

Thru K 

White 
(Not of 
Hispanic 
Origin) 

Black 
(Not of 
Hispanic 
Origin) 

Hispanic Asian or 
Pacific 

Islander 

American 
Indian or 
Alaskan 
Native 

White 
(Not of 
Hispanic 
Origin) 

Black 
(Not of 
Hispanic 
Origin) 

Hispanic Asian or 
Pacific 

Islander 

American 
Indian or 
Alaskan 
Native 

Officials and 
  Managers 1 

           

Professionals 2            
Technicians 3            
Sales Workers 4            
Office and 
  Clerical 5 

           

Craft Workers 
  (Skilled) 6 

           

Operatives 
  (Semi Skilled) 7 

           

Laborers 
  (Unskilled) 8 

           

Service Workers 9            
       TOTAL             10            
Total employment 
reported in previous 
EE0-1 report           11 

           

(The trainees below should also be included in the figures for the appropriate occupational categories above) 
Formal 
on-the- 

White collar 12            

job 
trainees 

Production 13            

NOTE:  Omit questions 1 and 2 on the Consolidated Report 

1. Date(s) of payroll period used: 2. Does this establishment employ apprentices? 
 1.  Yes 2.  No 

Section E--ESTABLISHMENT INFORMATION (Omit on the Consolidated Report) 
1. Is this the location of the establishment the same as that 

reported last year? 
2. Is the major business activity at this establishment the same 

as that reported last year? 
 

Office 

1  Yes 2  No 3   No Report 1  Yes 2  No 3  No Report Use Only 
3. What is the major activity of this establishment? (Be specific, i e, manufacturing steel castings, retail grocer, wholesale 

plumbing supplies, title insurance, etc.  Include the specific type of product or type of service provided, as well as the 
principal business or industrial activity.) 

 

 

Section F--REMARKS 
Use this item to give any identification data appearing on last report which differs from that given above explain major 

changes in composition or reporting units and other pertinent information 

 
NOTE:  The section below must be completed and signed by your company 

Section G--CERTIFICATION (See Instructions G) 
Check 

one 
1  All reports are accurate and were prepared in accordance with the instructions (check on consolidated only) 

2  This report is accurate and was prepared in accordance with the instructions 

Name of Certifying Official 

 
Title Signature Date 

Name of person to contact regarding this report (Type or print) 

 

Address  (Number and  Street) 

Tittle 

 

City and State Zip Code Telephone Area Code Number Extension 

All reports and information obtained from individual reports will be kept confidential as required by Section 709(e) of Title Vll 

WILLFULLY FALSE STATEMENTS IN THIS REPORT ARE PUNISHABLE BY LAW, U S CODE TITLE 18, SECTION 1001 
 

Rev. 7/09 
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ENCLOSURE A-2 

NONDISCRIMINATION AFFIDAVIT 

STATE OF ____________________) 
 ) SS 
COUNTY OF __________________) 

______________________________________, being first duly sworn deposes and says: 

1. That he/she is the _________________(President or other authorized official of Company, or Partnership, 
a Corporation or Partnership organized and existing under and by virtue of the laws of the State of 
_____________________ on whose behalf he/she makes this affidavit (hereinafter "Contractor"). 

2. That Contractor does not and will not discriminate in its employment practices because of race, religion, 
color, sex, national origin, handicapped persons or Vietnam-Era Veterans. 

3. That Contractor further understands this contract, purchase order or agreement is subject to the Urban 
Mass Transportation Act of 1964, as amended (49 U.S.C. 1601, et seq.) and Exec. Order. 11246, as 
amended, and the Affirmative Action Policy of GCRTA, and shall be subject to all rules and/or regulations 
issued pursuant thereto regarding nondiscrimination in federally-assisted programs of the United States 
Department of Transportation. 

4. That Contractor agrees to be bound to the obligations imposed by said act, executive ordinance and policy. 

5. That Contractor agrees that during the performance of any contract resulting from this bid/proposal: 

a. The Contractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, or national origin. The Contractor will take affirmative action to ensure 
that applicants are employed, and that employees are treated during employment without regard 
to their race, color, religion, sex, or national origin. Such action shall include, but not be limited to 
the following:  employment, upgrading, demotion, or transfer, recruitment or rates of pay or other 
forms of compensation; and selection for training, including apprenticeships. The Contractor 
agrees to post in conspicuous places, available to employees and applicants for employment, 
notices to be provided by the GCRTA setting forth the provisions of this nondiscrimination clause. 

b. The Contractor will, in all solicitations or advertisements for employees placed by or an behalf of 
the Contractor, state that all qualified applicants will receive consideration for employment without 
regard to race, color, religion, sex, or national origin. 

c. The Contractor will send to each labor union or representative of workers with which he has a 
collective bargaining agreement or other contact or understanding, a notice to be provided by the 
GCRTA advising the said labor union or worker’s' representative of the Contractor’s commitments 
under this Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of 
the notice in conspicuous places available to employees and applicants for employment. 

d. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, as 
amended by Executive Order 11375, and with the rules, regulations, and relevant orders of the 
Secretary of Labor. 

e. The Contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, and accounts by the GCRTA and the 
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, 
regulations, and orders. 

Rev. 7/09 
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ENCLOSURE A-2 
Page  2 of 2 

 

 

f. In the event of the Contractor’s noncompliance with the nondiscrimination clauses of this 
agreement or with such rules, regulations or orders, this agreement may be canceled, terminated, 
or suspended in whole or in part, and the Contractor may be declared ineligible for further 
government contracts of Federally assisted contracts in accordance with procedures authorized in 
Executive Order 11246 of September 24, 1965, as amended, and such other sanctions may be 
imposed and remedies invoked as provided in Executive Order 11246 of September 25, 1965, or 
by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law. 

g. The Contractor will include a citation to 41 CFR 60-1(b) and (c) and the provisions of Paragraphs 
(a) through (g) herein, in every subcontract or purchase order unless exempted by rules, 
regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order 
11246 of September 24, 1965, as amended by Executive Order 11375, so that such provisions 
shall be binding upon each subcontractor or vendor.  The Contractor will take such action with 
respect to any subcontract or purchase order as the Secretary of Labor may direct as a means of 
enforcing such provisions, including sanctions for noncompliance, provided, however, that in the 
event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or 
vendor as a result of such direction by the Urban Mass Transportation Administration, the 
Contractor may request the United States to enter into such litigation to protect the interests of the 
United States. 

 

__________________________________________ 
Company or Partnership 

__________________________________________ 
(President or other official title) 

Subscribed and sworn to before me, this _______ day of ____________________ , 20__. 

_________________________________________ Notary Public in and for the County of ____________________ 

State of _______________. 

My commission expires on the ___________ day of ________________ , 20 ____. 

(Seal) 

(TO BE SUBMITTED WITH BID) 

   Rev. 7/09 
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ENCLOSURE A-3 

EMPLOYMENT PRACTICES 
(FOR NON-CONSTRUCTION CONTRACTORS ONLY) 

To Be Prepared By: 

Non-construction Prime Contractors and first tier subcontractors or suppliers with a contract greater than 
$10,000. 

Solicitation No. ________________________________________________ 

Name of Project ________________________________________________ 

Location of Workforce ________________________________________________ 

Prime Contractor ________________________________________________ 

Subcontractor ________________________________________________ 

In keeping with GCRTA policy of nondiscrimination in employment practices, the 
________________________________________ has set as a one year goal for the utilization of 
(Name of Company) 
minorities and females having requisite skills equal to be number and percentage that is in relation to their 
presence in the labor market area used, which is _____ %  for minorities and _____ % for females.  The 
____________________________________ , by its ___________________ assures the GCRTA that 
good faith efforts will be used to achieve said goals.  The good faith efforts proposed are described in the 
attached narrative. (If more than 50 employees and a contract of $50,000 or more is contemplated, an 
Affirmative Action Plan per Enclosure A-4 is supplied in lieu of this narrative and is submitted when called 
for by the GCRTA.) 

________________________________________________ 
Signature and Title of Company Official (Contractor) 

________________________________________________ 
Signature and Title of Company Official (Subcontractor) 

Rev. 7/09 
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ENCLOSURE A-4 

REQUIREMENTS CONCERNING THE SUBMISSION OF AN 
AFFIRMATIVE ACTION PLAN 

(FOR NON-CONSTRUCTION CONTRACTORS) 

Where the non-construction prime contractor or subcontractor has 50 or more employees and is 
participating in contracts with the GCRTA which exceed $50,000, an Affirmative Action Plan must be 
submitted to the GCRTA Office of Small Business and Employment Opportunity  when called for. 

At a minimum, in accordance with the RFP the following information must be provided in your Affirmative 
Action Plan: 

I. Equal employment policy statement for the employment of minorities and women. 

A. How and to whom was policy statement circulated? 

1. Internally (within your company) 

2. Externally (all sources used for recruitment). 

B. Who is or will be responsible for the implementation of these policies? 

II. Goals and Timetables for hiring minorities and women for the next year, or duration of this 
contract, whichever is greater, including: 

A. Total employees expected to be employed in each job category (use job categories 
shown on EEO-1 form). 

B. Group employees (Blacks, Hispanics, women, etc.) in each job category. 

C. Labor market availability group information - availability of minorities and women.  With  
the exception of Construction Contractors, use this information to establish the goals 
required in Item "e" (contact State employment office to get this information). 

D. Number of expected job opportunities.  If not expected, goals as required in Item "e" must 
still be established to allow for unexpected hiring. 

E. Goals number and percent of minorities and women to be reached. 

F. If goals are not reached within the period specified, when called for you must justify the 
reasons for not meeting the goals by demonstrating the good faith efforts used to meet 
the goals. 

III. Development and Execution of Program 

A. Method to be used for recruiting job applicants. 

1. Recruiting efforts should be directed towards schools, colleges, universities, 
newspapers, radio, state employment offices, churches, social and employment 
agencies and other sources appropriate for your needs, i.e., labor unions. 

2. These efforts when called for, must be substantiated by written documentation. 

B. Method used for evaluating program. 
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ENCLOSURE A-5 
REQUIREMENTS CONCERNING PRIME AND SUB-CONTRACTORS 

 
 

 
Contract No.: ___________   Project Name:  ________________________________ 
 
In accordance with FTA Federal Regulation 49 CFR, Part 26.11, the Office of Business Development is 
required to create and maintain a bidders lists on all Prime and Sub-Contractors that seek to participate 
on Greater Cleveland Regional Transit Authority (GCRTA) Federally assisted contracts.  Please complete 
this information in its entirety. 
  

PRIME CONTRACTOR 

(This information must be provided on the Prime bidder on this Project) 
 
 

Name of Firm:  ___________________________________________  Certified DBE   Non-DBE  
 
Mailing Address:  _______________________________________________________________ 
 
City/State/Zip Code:  ____________________________________________________________ 
 
Contact:  ___________________________ Phone No. ______________Fax No. ____________ 
 
Date Business Established (Month, Day and Year):  ___________________________________ 
 

Gross Sales in Dollars Last FY:   Less than $500,000   $500,000 - $1 million 
          $1 million - $2 million   $2 million - $5 million 
      Over $5 million 
 

SUB-CONTRACTOR(S) 

(This information must be provided for all sub-contractor(s) proposed to work on this Project) 

  
Name of Firm Certified DBE 

Yes         No 
Year Firm 

Established 
Approximate Annual 

Gross Sales 

     

     

     

     

     

 
I certify the above information contained in this document is true and accurate as of the stated 
date.  I understand FALSE or misleading statements may disqualify the firm from participation 
on GCRTA’s Federally assisted contracts. 
 
 
____________________________   ____________________________     _______________ 
Title of Person Authorized to Sign   Signature                  Date 

Rev. 7/09 
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ATTACHMENT C 

PROPOSER’S AFFIDAVIT 

NOTE: Each Proposer shall furnish this affidavit, properly executed and containing all required 
information, with his bid. If you fail to comply, your bid may not be considered. 

State of Ohio ) 
 ) SS 
 ) 

____________________________________, being first duly sworn deposes and says: 

Individual only: That he is an individual doing business under the name of ____________ 
________________________________________________________ at 
_____________________________________________________ in City of 
_________________________, State of ____________. 

Partnership only: That he is the duly authorized representative of a partnership doing business 
under the name of ___________________at 
_________________________________________________________, in the 
City of __________________________, State of _____________. 

Corporation only: That he is the duly authorized, qualified and acting _____________ 
___________________________________________________ of 
_____________________________________, a corporation organized and 
existing under the laws of the State of _______ with its principal place of 
business at 
__________________________________________________________,and 
that he, said partnership or said corporation, is filing herewith a proposal or bid to 
the Greater Cleveland Regional Transit Authority in conformity with the foregoing 
specifications; 

Individual only: Affiant further says that the following is a complete and accurate list of names of 
and addresses of all persons interested in said proposal/contract: 
________________________________________________________________
________________________________________________________________
_______________________________. 

Affiant further says that he is represented by the following attorneys: 
________________________________________________________________
________________________________________________________ and is 
also represented and is also represented by the following resident agents in the 
City of Cleveland: 
________________________________________________________________ 
________________________________________________________________
__________________________________________. 

Partnership only: Affiant further says that the following is a complete and accurate list of the names 
and addresses of the members of said partnership: 
________________________________________________________________
________________________________________________________________
________________________________________________________________
____________________. 

Rev. 7/09 
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Affiant further says that the partnership is represented by the following attorneys:  
________________________________________________________________
________________________________________________________________
________________________________________________________________
_________________________________________ and is also represented and 
is also represented by the following resident agents in the City of Cleveland: 
________________________________________________________________ 
________________________________________________________________
__________________________________________________________. 

Corporation only Affiant further says that the following is a complete and accurate list of the 
officers, directors and attorneys of said corporation: 

President Directors: 

Vice President 

Secretary 

Local Manager or Agent 

Attorneys 

And that the following officers are duly authorized to execute contracts on behalf 
of said corporation _________________________________________________ 
 ________________________________________________________________ 
________________________________________________________________
__________________________________________. 

Affiant further says that the proposal or bid filed herewith is not made in the interest of or on behalf of any 
undisclosed person, partnership, company, association, organization or corporation; that such bid is 
genuine and not collusive or sham; that said Proposer has not, directly or indirectly, induced or solicited 
any other Proposer to put in a false or sham bid, and has not directly or indirectly, colluded, conspired, 
connived or agreed with any Proposer or anyone else to put in a sham bid, or that anyone shall refrain 
from bidding; that said Proposer has not in any manner, directly or indirectly sought by agreement, 
communication or conference with anyone to fix the bid price of said Proposer or of any other Proposer, 
or to fix any overhead, profit, or cost element of such bid price or that of any other Proposer, or to secure 
any advantage against the Greater Cleveland Regional Transit Authority, the Board, or anyone interested 
in the proposed contract; that all statements contained in such bid are true, that said Proposer has not, 
directly or indirectly, submitted his bid price or any breakdown thereof or the contents thereof or the 
contents thereof, or divulged information or data relative thereto, or paid or agreed to pay , directly or 
indirectly, any money, or other valuable consideration for assistance or aid rendered or to be rendered in 
procuring or attempting to procure the contract above referred to, to a corporation, partnership, company, 
association, organization, or to any member or agent thereof, or to any other individual, except to such 
person or persons as herein above disclosed to have a partnership or other financial interest with said 
Proposer in his general business; and further that said Proposer will not pay or agree to pay, directly or 
indirectly, any money or other valuable consideration to any corporation, partnership, company, 
association, organization or to any member or agent thereof, or to any other individual, for aid or 
assistance in securing contract above referred to in the  
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event the same is awarded to ____________________________________________________________ 

____________________________________________________________________________________ 
(name of individual, partnership or corporation) 

Further affiant saith not. 

___________________________________________________ 
Company or Partnership 

___________________________________________________ 
(President other official title) 

Sworn to before me and subscribed in my presence this ______ day of _________________, ________. 

___________________________________________________ 
Notary Public 
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ATTACHMENT D 

DELINQUENT PERSONAL PROPERTY TAX STATEMENT 

_______________________________________________, hereby affirms under oath, pursuant 
to Ohio Revised Code Section 5719.042, that at the time the bid was submitted, my company 
(was) (was not) charged with delinquent Personal property taxes on the General Tax List of 
Personal Property for Cuyahoga County, Ohio. 

If such charge for delinquent personal property tax exists on the General Tax List of Personal 
Property for Cuyahoga, County, Ohio, the amount due and penalties and interest shall be set 
forth below. 

A copy of this statement shall be transmitted to the Cuyahoga County Treasurer within thirty 
(30) days of the date it is submitted.  A copy of this statement shall also be incorporated into the 
contract between the Greater Cleveland Regional Transit Authority and 
_________________________________________ and no payment shall be made with respect 
to any contract unless such statement has been so incorporated as a part thereof. 

Delinquent Personal Property Tax $ ___________________________ 
(If none insert “0”) 

Penalties $ ___________________________ 

Interest $ ___________________________ 
 

By:  _____________________________________ 

Title:  _____________________________________ 

 

Subscribed in my presence, and sworn to before me this ______ day of _______________, 
_______. 

__________________________________________ 
Notary Public 

My Commission Expires:
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ATTACHMENT F 

CERTIFICATION REGARDING DEBARMENT 
PROPOSED DEBARMENT AND OTHER RESPONSIBILITY MATTERS 

(TO BE SUBMITTED ON BEHALF OF THE PRINCIPAL BIDDER/OFFEROR AND ALL SUBCONTRACTORS WHOSE 

SUBCONTRACTS ARE REASONABLY ANTICIPATED TO EXCEED $25,000.00 IN VALUE.) 

1. The undersigned Bidder/Offeror/Subcontractor ("Attester") certifies, to the best of its 
knowledge and belief that:  

a) The Attester and/or any of its principals or subcontractors: 

i) Are not presently debarred, suspended, proposed for debarment, or 
declared ineligible for award of contracts by any federal agency.  

ii) Have not within a three-year period preceding this offer, been convicted of 
or had a civil judgment rendered against them for commission of fraud or a 
criminal offense in connection with obtaining, attempting to obtain, or 
performing a public (federal, state, or local) contract or subcontract; 
violation of federal or state antitrust statutes relating to the submission of 
offers; or commission of embezzlement, theft, forgery, bribery, falsification 
or destruction of records, making false statements, or receiving stolen 
property; violations of tax, labor and employment, environmental, antitrust, 
or consumer protection laws and  

iii) Are not presently indicted for, or otherwise criminally or civilly charged by a 
governmental entity with commission of any of the offenses enumerated in 
Paragraph 2 above. 

iv) The Attester has not, within a three-year period preceding this offer, had 
one or more contracts terminated for default by any federal agency.  

b) "Principals," for the purposes of this certification, means officers, directors, owners, 
partners, and persons having primary management or supervisory responsibilities 
within a business entity (e.g., general manager, plant manager, head of a 
subsidiary, division, or business segment, and similar positions). 

c) This certification concerns a matter which may be within the jurisdiction of an 
agency of the United States and the making of a false, fictitious, or fraudulent 
certification may render the maker subject to prosecution under Section 1001, Title 
18, United States Code.  

2. The Attester shall provide immediate written notice to the Authority's Procurement 
Department if, at any time the Attester learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed circumstances. 

3. A certification that any of the items in Paragraph A exists will not necessarily result in 
withholding of an award under this solicitation. However, the certification will be 
considered in connection with a determination of the Attester's responsibility. Failure of the 
Attester to furnish a certification or provide such additional information as requested by the 
GCRTA may render the Attester non-responsible. 

4. Nothing contained in the foregoing shall be construed to require establishment of a system 
of records in order to render, in good faith, the certification required by Paragraph 1 The 
knowledge and information of an Attester is not required to exceed that which is normally 
possessed by a prudent person in the ordinary course of business dealings. 
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The certification in Paragraph 2 is a material representation of fact upon which reliance was placed when 
making award. If it is later determined that the Attester knowingly rendered an erroneous certification, in 
addition to other remedies available to the GCRTA, the Authority may terminate the contract resulting from 
this solicitation for default. 

(IF THE ATTESTER IS UNABLE TO CERTIFY TO ANY OF THE STATEMENTS IN THIS CERTIFICATION, SUCH ATTESTER SHALL ATTACH AN 

EXPLANATION TO THIS CERTIFICATION.) 

_____________ 
GCRTA IFB/No. 

________________________________ 
Signature and Title of Authorized Official 

________________________________ 
Company Name 

 

 Rev. 12/00 
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ATTACHMENT G 

CERTIFICATE OF PROCUREMENT INTEGRITY 

I, _____________________________________________ am the officer or employee 
responsible for the  

(Name of Certifier) 

preparation of this offer or bid and hereby certify that, to the best of my knowledge and belief, 
with the exception of any information described I this certificate, I have no information 
concerning a violation or possible violation of Subsection 27(a), (b), (c), or (e) of the Office of 
Federal Procurement Policy Act * (41 U.S.C. 423) (hereinafter referred to as “the Act”), as 
implemented in the FAR, occurring during the conduct of this procurement 
______________________ . 

 (IFB Number)  

As required by Subsection 27(d)(1)(B) of the Act, I further certify that each officer, employee, 
agent representative, and consultant of _____________________________ who has 
participated personally and 

(Name of Offeror) 
substantially in the preparation or submission of this offer has certified that he or she is familiar 
with, and will comply with, the requirements of Subsection 27(a) of the Act, as implemented in 
the FAR, and will report immediately to me any information concerning any violation or possible 
violation of the Act, as implemented in the FAR, pertaining to this procurement. 
 
Violations or possible violations;  (Continue on plain bond paper if necessary and label 
Certificate of Procurement integrity Continuation Sheet. Enter “NONE” IF NONE EXISTS) 
____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________ 

 

__________________________________________________
_____ 

Signature of the Officer/ Employee Responsible for the Bid 

__________________________
___ 

Date 

__________________________________________________
_____ 

Type Name of the Officer or Employee for the Offer/Bid 

 

 

* Section 27 became effective on July 16, 1989. 

THIS CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN AGENCY OF THE UNITED 

STATES AND THE MAKING OF A FALSE, FICTITIOUS, OR FRAUDULENT CERTIFICATION MAY RENDER THE 

MAKER SUBJECT TO PROSECUTION UNDER TITLE 18, UNITED STATES CODE SECTION 1001.  

END OF SECTION 
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ATTACHMENT J 
SECURITY CERTIFICATION 

 
The Greater Cleveland Regional Transit Authority (GCRTA) requires that all contractors and 
vendors who do work for or on behalf of the GCRTA and have access to “secured areas” 
conduct security checks on all of their employees.  “Secured areas” are defined by the GCRTA’s 
Chief of Police/Director of Security and include areas such as the Root-McBride Building, bus 
garages, rail stations and rail right-of –way. 
 
The Authority expects that all contractors/vendors have a Security Policy that includes, but is 
not limited to, a criminal background check for all employees in all positions doing work for or on 
behalf of GCRTA and having access to GCRTA secured areas.  The guidelines and standards 
for the Security Policy are to be determined by the contractor/vendor considering such factors 
as, but not limited to, contact with the public, contact with public funds, use of public materials, 
and access to confidential records.  The contractor’s/vendor’s Security Policy should consider 
these factors in light of the employee’s job duties and work to be conducted for the GCRTA on a 
case-by-case basis. 
 
The GCRTA reserves the right to request copies of a contractor’s/vendor’s Security Policy at 
any time.  Additionally, the GCRTA reserves the right to audit the contractor’s/vendor’s 
employees’ files to ensure that a security check has been conducted according to the 
contractor’s/vendor’s policy.  Any contractor/vendor found not complying with the above 
requirements may be subject to having its employees removed from the GCRTA’s property until 
such time as a security check can be conducted.  Any delay or suspension of work required 
under this paragraph shall not entitle the contractor/vendor to any claims for additional 
compensation under this contract. 

By:  
 
 
Position:  
 
 
Company: 
 
 
Address:  
 
 
City: State: Zip: 
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TODAY'S TOP STORIES

• 6 Steps for Quick FTC Antitrust Clearance of Pharma Mergers

• The Greatest Article Ever Written About Puffery!

• If Unsavory Allegations Go Viral, Don't Make It Worse

• New GC Under Owens Corning's Roof

• When Agencies Attack Confidentiality Agreements

• ACC Weighs in Against In-House Whistleblower

• Presented By: Lexis Nexis 
Ready for Anything: Adopting a Winning Strategy for ACA
Compliance

 

MORE STORIES FROM ALM

• Managing Risk When Working with Experts and Consultants

• Kayak.com Suit Sheds Light on Emerging IP Issue

• New 'Yelp' Bill Proposed to Protect Online Reviews

• February Texas Bar Results: Which Law School Claimed the Top

Spot?

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

6 Steps for Quick FTC Antitrust Clearance of

Pharma Mergers
Developing an efficient strategy to deal with the

Federal Trade Commission and other antitrust

agencies reviewing pharmaceutical...

READ MORE »

The Greatest Article Ever Written About

Puffery!
Cases on "puffery" tend to hinge on what is

reasonable for a consumer to believe, or in the

investor context, what is... READ MORE »

 

From: Corporate Counsel Afternoon Update [corporatecounsel@alm.com]
Sent: Friday, May 01, 2015 1:30 PM
To: Police Dept
Subject: 6 Steps for Quick FTC Antitrust Clearance of Pharma Mergers
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If Unsavory Allegations Go Viral, Don't Make It

Worse
Sometimes a public accusation and reputational

harm can be more damaging than facing legal

action. READ MORE »

New GC Under Owens Corning's Roof
The insulation, roofing and fiberglass composite

manufacturing company has appointed Ava

Harter as senior vice president,... READ MORE »

When Agencies Attack Confidentiality

Agreements
Federal agencies are cracking down on

confidentiality agreements deemed to have a

chilling impact on employees' abilities...

READ MORE »

ACC Weighs in Against In-House

Whistleblower
The Association of Corporate Counsel has told

the Pennsylvania Supreme Court that in-house

counsel should not be allowed... READ MORE »

 

Managing Risk When Working with Experts

and Consultants

Tips on how to hire them and handle their work to avoid conflicts and

other malpractice pitfalls. READ MORE »

Kayak.com Suit Sheds Light on Emerging IP

Issue

The parties in a New Jersey federal suit over whether a travel search

engine infringes a patent for quote-generating... READ MORE »

New 'Yelp' Bill Proposed to Protect Online

Reviews

East Bay Congressman Eric Swalwell introduced a bill, similar to a

California law, that would bar non-disparagement... READ MORE »

February Texas Bar Results: Which Law School

Claimed the Top Spot?

Check out the chart that shows how the graduates or students of

Texas' nine American Bar Association-accredited law... READ MORE »
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WHO'S HIRING

 

Position title Employer Name Location

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Saint Louis, Missouri, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Boston, Massachusetts, United States

Advanced Marketing Counsel Renaissance Financial Corp St. Louis, Missouri, United States

General Counsel - Consumer
Technology Company

Confidential Los Angeles, California, United
States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Chicago, Illinois, United States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Boston, Massachusetts, United States
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Please do not reply to the address you received this email from. Manage your email communications below.

Why you received this email message:

You are subscribed to the Corporate Counsel Afternoon Update as police@lakewoodoh.net. You may be subscribed to multiple publications

as part of your relationship with us.

To stop receiving the Corporate Counsel Afternoon Update (unsubscribe) or to update your email marketing preferences, please click here.

On this page, please update your subscription choices to this publication, and any others you may receive. You may also change your opt-

in of email marketing promotions from ALM. It may take up to 10 days for your changes to take effect.

How to contact us should you have questions:

Corporate Counsel®
120 Broadway, 5th Floor,

New York, NY 10271-1101

Customer Service Phone: 1-877-256-2472

About ALM | Customer Support | Privacy Policy | Terms & Conditions

   © 2014 ALM Media Properties, LLC. 

All rights reserved.
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September

24
3 pm - 4:15 pm ET

Learn More

Register Today

Presenter: Michael Diamant, Partner at Gibson, Dunn & Crutcher

Credits: CLE, CCB (Credit Details)

Viewing Options: Live and/or recording for 6 months on your computer, tablet,

or smartphone

Anti-Corruption Enforcement Trends in
China for 2015

From: Michael Tobin [mtobin@cllearn.com]
Sent: Wednesday, September 23, 2015 9:04 AM
To: Mary Simon
Subject: Anti-Corruption Enforcement Trends in China for 2015

Course Description
 

In this practical webinar, you’ll learn about the DOJ and SEC’s efforts to enforce

the FCPA against companies operating in China, the ever-evolving Chinese anti-

corruption landscape, and strategies for mitigating corruption risks. Among other

things, you’ll learn about:

What makes China a challenging market from an anti-corruption perspective

The U.S. government’s anti-corruption efforts with regard to conduct in

China

China’s rapidly evolving anti-corruption campaign and laws

Upcoming enforcement trends in China, including the challenges of

 

Practical and engaging webinars with a money-back guarantee.

Visit Clear Law Institute
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Learn More

Register Today

The Presenter

Learn More

Register Today

About The Presenter
 

Michael S. Diamant is a Partner in the Washington, D.C. office of Gibson, Dunn &

Crutcher, where he regularly advises clients on compliance with the FCPA. Mr.

Diamant is co-author of The U.S. Foreign Corrupt Practices Act: Enforcement and

Compliance. Mr. Diamant is a graduate of Georgetown’s Walsh School of Foreign

Service and Georgetown University Law Center.

conducting integrity due diligence

How corporations can mitigate Chinese corruption risks

All-Access Membership

 
● View hundreds of live and On-Demand courses for one flat fee
● Earn continuing education credit for no additional fee
● Access courses on your computer, tablet, or smartphone

Learn More

Upcoming Webinars
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Extraterritorial Reach of the U.S. Antitrust Laws
under the Foreign Trade Antitrust Improvements
Act (FTAIA): New Court Decisions
September 29 at 3 pm ET

Learn More

International Data Privacy: What You Should Know
October 1 at 3 pm ET

Learn More

Saving Time, Improving Prose: Editing and Writing
Routines for Lawyers
October 6 at 1 pm ET

Learn More

Our Mailing Address:
Clear Law Institute | 933 N. Kenmore St, Ste 320 | Arlington | VA | 22201

If you do not wish to receive future emails, click here.
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September

24
3 pm - 4:15 pm ET

Learn More

Register Today

Presenter: Michael Diamant, Partner at Gibson, Dunn & Crutcher

Credits: CLE, CCB (Credit Details)

Viewing Options: Live and/or recording for 6 months on your computer, tablet,

or smartphone

Anti-Corruption Enforcement Trends in
China for 2015

From: Michael Tobin [mtobin@cllearn.com]
Sent: Wednesday, September 23, 2015 9:12 AM
To: Michelle Nochta
Subject: Anti-Corruption Enforcement Trends in China for 2015

Course Description
 

In this practical webinar, you’ll learn about the DOJ and SEC’s efforts to enforce

the FCPA against companies operating in China, the ever-evolving Chinese anti-

corruption landscape, and strategies for mitigating corruption risks. Among other

things, you’ll learn about:

What makes China a challenging market from an anti-corruption perspective

The U.S. government’s anti-corruption efforts with regard to conduct in

China

China’s rapidly evolving anti-corruption campaign and laws

Upcoming enforcement trends in China, including the challenges of

 

Practical and engaging webinars with a money-back guarantee.

Visit Clear Law Institute
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Learn More

Register Today

The Presenter

Learn More

Register Today

About The Presenter
 

Michael S. Diamant is a Partner in the Washington, D.C. office of Gibson, Dunn &

Crutcher, where he regularly advises clients on compliance with the FCPA. Mr.

Diamant is co-author of The U.S. Foreign Corrupt Practices Act: Enforcement and

Compliance. Mr. Diamant is a graduate of Georgetown’s Walsh School of Foreign

Service and Georgetown University Law Center.

conducting integrity due diligence

How corporations can mitigate Chinese corruption risks

All-Access Membership

 
● View hundreds of live and On-Demand courses for one flat fee
● Earn continuing education credit for no additional fee
● Access courses on your computer, tablet, or smartphone

Learn More

Upcoming Webinars
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Extraterritorial Reach of the U.S. Antitrust Laws
under the Foreign Trade Antitrust Improvements
Act (FTAIA): New Court Decisions
September 29 at 3 pm ET

Learn More

International Data Privacy: What You Should Know
October 1 at 3 pm ET

Learn More

Saving Time, Improving Prose: Editing and Writing
Routines for Lawyers
October 6 at 1 pm ET

Learn More

Our Mailing Address:
Clear Law Institute | 933 N. Kenmore St, Ste 320 | Arlington | VA | 22201

If you do not wish to receive future emails, click here.
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, October 13, 2014 8:01 AM
To: Butler, Kevin
Subject: Antitrust Do's and Don'ts: Staying out of the line of fire

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to kevin.butler@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, October 13, 2014 8:01 AM
To: Bowen, Michael
Subject: Antitrust Do's and Don'ts: Staying out of the line of fire

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, October 13, 2014 8:01 AM
To: Mayor's Office
Subject: Antitrust Do's and Don'ts: Staying out of the line of fire

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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The FOX News GOP Debate: Who Won? Who Lost?

J O H N  D E A N

From: Justia Practice Area Opinion Summaries

[notifications=justia.info@mail9.atl31.mcdlv.net]

Sent: Friday, August 07, 2015 8:06 AM

To: Kevin Butler

Subject: Business Law Distributed August 7, 2015

If you are unable to see this message, click here to view it in a web browser.
To ensure delivery to your inbox, please add notifications@justia.info to your address book.

Justia Daily Opinion Summaries is a FREE service.

Subscribe to summaries of US appellate court opinions at

Daily.Justia.com

Practice area emails with summaries from all reviewed courts

are sent weekly.

You May FREELY Redistribute This E-Mail in Whole.

Today on Verdict

Author and former counsel to the president John W. Dean discusses the Fox
News Presidential Debates of August 6, 2015—the first major political event of
the 2016 presidential election cycle. Read Article

Weekly Opinion Summaries

Business Law

Weekly Summaries Distributed August 7, 2015

Trovare Capital Grp., LLC v. Simkins Indus., Inc. 

Business Law, Contracts 

U.S. Court of Appeals for the Seventh Circuit

Sequoia Presidential Yacht Group LLC v. FE Partners, LLC 

Business Law, Contracts 
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Receive this and other FREE daily opinion

summaries from Justia

Delaware Court of Chancery

Hourani v. Mirtchev 

Business Law, Criminal Law 

U.S. Court of Appeals for the District of Columbia Circuit

Kehoe Component Sales Inc. v. Best Lighting Prods., Inc. 

Antitrust & Trade Regulation, Business Law, Commercial Law, Contracts, Intellectual Property 

U.S. Court of Appeals for the Sixth Circuit

In re: Semcrude L.P. 

Business Law, Civil Procedure, Class Action, Corporate Compliance 
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Court: U.S. Court of
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Docket: 13-2005

Opinion Date: July 23, 2015

Areas of Law: Business Law, Contracts

Trovare sought to purchase an affiliated group of family-owned

companies. The parties executed a Letter of Intent that included a

provision requiring the companies, if they terminated negotiations in

writing before a certain date, to pay Trovare a breakup fee of

$200,000. Trovare demanded that fee more than a month before the
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termination date, claiming that the companies intentionally scuttled

the deal before the termination date, and then engaged in sham

“negotiations” to avoid paying the breakup fee. The companies never

sent written notice of termination. Following a remand, the district

court concluded and the Seventh Circuit affirmed that the companies

had not terminated negotiations before the termination date, and

that Trovare was therefore not entitled to the breakup fee.
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Sequoia Presidential Yacht Group LLC v.
FE Partners, LLC

Court: Delaware

Court of Chancery

Docket: CA 8270-

VCG

Opinion Date: July 30, 2015

Areas of Law: Business Law, Contracts

This matter involved a former presidential yacht whose owner (the

LLC) and its sole member (together, Plaintiffs) co-induced Defendant

by means of fraud to extend the owner a loan with the yacht as

collateral. Under the operative loan documents, Defendant had the

option to purchase up to a 100 percent interest in either the LLC or

the yacht itself. Plaintiffs brought this case to enjoin Defendant from

pursuing its rights in connection with the loan. Once the fraud came

to light, Plaintiffs entered a stipulated order in default judgment (the

judgment order). The judgment order provided that Defendant was

entitled to exercise its rights under the loan documents, specifically

including the option, and provided for the appointment of an

independent counsel to determine outstanding current and potential

liabilities of the LLC and the yacht. The judgment order retained the

Court of Chancery’s jurisdiction to hear disputes arising out of the

interpretation and enforcement of the order. The parties disagreed

about the conclusions of the independent counsel concerning liabilities

that may constitute liens against the LLC or the yacht. The Court of

Chancery held (1) Defendant must exercise its option within sixty

days of this letter opinion at the default option price as defined by the

judgment order; and (2) the deduction for the liabilities used in

reaching the default option price are as stated in the report of the

independent counsel.
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independent counsel.
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Hourani v. Mirtchev

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

7088

Opinion Date: July 31, 2015

Areas of Law: Business Law, Criminal Law

Plaintiffs, two Kazakh businessmen, filed suit alleging that defendants

violated the Racketeer Influenced and Corrupt Organizations Act

(RICO), 18 U.S.C. 1962(c) - (d), by engaging in criminal activity

through the Krull Corporation. The specific predicate racketeering

crimes alleged are money laundering, in violation of 18 U.S.C. 1956,

and extortion, in violation of the Hobbs Act, 18 U.S.C. 1951. The

amended complaint also alleged a defamation claim. The district

court dismissed the case with prejudice. Determining that it has

jurisdiction over the appeal, the court concluded that plaintiffs'

allegations failed to state a RICO claim where plaintiffs do not

contend that their complaint states a claim of domestic Hobbs Act

extortion by defendants; plaintiffs do not assert that the actual

extortion of their assets in Kazakhstan was itself in any way a

violation of the Hobbs Act; and defendants only argue that Defendant

Mirtchev's agreement in D.C. to Dariga Nazarbayeva’s extraterritorial,

non-Hobbs-Act extortion scheme in Kazakhstan constituted a

conspiracy in the United States to violate the Hobbs Act. The court

also concluded that the complaint fails to state a claim for defamation

or for conspiracy to defame. Finally, the district court did not abuse

its discretion in declining to impose Rule 11 sanctions. Accordingly,

the court affirmed the judgment.
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Kehoe Component Sales Inc. v. Best
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Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

3347

Opinion Date: August 5, 2015

Areas of Law: Antitrust & Trade Regulation, Business Law,

Commercial Law, Contracts, Intellectual Property

Best designs and markets exit signs and emergency lighting. Pace

manufactured products to Best’s specifications. Best’s founder taught

Pace how to manufacture the necessary tooling. There was no

contract prohibiting Pace from competing with Best. By 2004, Best

was aware that Pace was selling products identical to those it made

for Best to Best’s established customers. Several other problems

arose between the companies. When they ended the relationship,

Pace was in possession of all of the tooling used to manufacture

Best’s products and the cloned products, and Best owed Pace almost

$900,000 for products delivered. Pace filed a breach of contract suit.

Best requested a setoff of damages for breach of warranty and

counterclaimed for breach of contract, tortious interference,

misappropriation of trade secrets, conversion, and fraud. Pace

claimed that Best had misappropriated Pace’s trade secrets and had

tortiously interfered with Pace’s contracts. The district court found

that Best had breached its contractual obligations by failing to pay,

but that Pace was liable for breach of warranties, breach of contract,

tortious interference, misappropriation of trade secrets, conversion,

and false designation of origin and false advertising under the

Lanham Act. The Sixth Circuit affirmed that Pace is liable for breach

of contract and tortious interference, but reversed or vacated as to

the trade secrets, Lanham Act, conversion, and warranties claims.
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In re: Semcrude L.P.

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 14-

1204

Opinion Date: August 5, 2015

Areas of Law: Business Law, Civil Procedure, Class Action,

Corporate Compliance
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Kivisto, co-founder and former President and CEO of SemCrude, an

Oklahoma-based oil and gas company, allegedly drove SemCrude

into bankruptcy through his self-dealing and speculative trading

strategies. SemCrude’s Litigation Trust sued Kivisto, and the parties

reached a settlement agreement and granted a mutual release of all

claims. A month later, a group of SemCrude’s former limited partners

(Oklahoma Plaintiffs) sued Kivisto in state court, alleging breach of

fiduciary duty, negligent misrepresentation, and fraud. The

Bankruptcy Court for the District of Delaware granted Kivisto’s

emergency motion to enjoin the state action, finding that the

Oklahoma Plaintiffs’ claims derived from the Litigation Trust’s claims.

The district court reversed, concluding that the claims were possibly

direct and remanded. The Third Circuit concluded that the claims are

derivative and reversed. Even if Kivisto owed the Oklahoma Plaintiffs

unique, individual fiduciary duties in addition to the duties owed to

them as unitholders, they could show neither that they were injured

separately from the company or all other unitholders on the basis of

that misconduct, nor that they were entitled to recovery of the units

they allegedly would not have contributed or would have sold but for

Kivisto’s misconduct.
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Coldren v. Hart, King & Coldren

Court: California

Court of Appeal

Docket: G050202

Opinion Date: August 5, 2015

Areas of Law: Business Law, Legal Ethics

Plaintiffs Robert Coldren and his wife Brook sued defendants Hart,

King & Coldren, Inc. (HKC) and William Hart asserting several causes

of action arising out of Coldren’s departure from his law practice at

HKC. Defendants appealed an order disqualifying HKC’s counsel,

Grant, Genovese & Barratta LLP (Grant Genovese), who had been

representing both Hart and HKC. The court held there was an

unwaivable actual conflict between the two. The court concluded a

conflict existed because Coldren was a 50 percent shareholder of

HKC, and HKC would have duties to Coldren that were in conflict with

Hart’s interests in defeating the litigation. Accordingly, the court
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ordered Hart to confer with Coldren on the appointment of “neutral”

counsel for HKC. The Court of Appeal reversed: Coldren sued both

Hart and HKC directly, "not derivatively," on essentially the same

claims. The Court surmised Hart’s interest was perfectly aligned with

HKC’s interest in seeing Coldren’s claims defeated. Coldren’s

contended he could sue his company and then, because he is a 50

percent shareholder, have a say in its defense. "That is not the law."

Moreover, the COurt concluded Grant Genovese’s duty of loyalty, as

counsel for HKC, ran to HKC, not its shareholders. HKC was free to

defend itself and assert relevant counter claims to the detriment of

Coldren.
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Stuart C. Irby Co., Inc. v. Tipton

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1970,

Docket: 14-2682

Opinion Date: August 6, 2015

Areas of Law: Business Law, Contracts, Labor &

Employment Law

Tipton, Gilbert, and Padgett worked for Treadway, under agreements

that contained a noncompete provision: when you leave Treadway’s

employ, for whatever reason, you will not compete with Treadway …

by soliciting or accepting business from Treadway’s customers within

your territory … for at least one (1) year after leaving; and . . . you

will not solicit the employment of any Treadway representatives for at

least one (1) year after leaving. Irby bought Treadway with an

assignment of Treadway’s contracts, in 2012. Tipton, Gilbert, and

Padgett became Irby employees, keeping essentially the same

benefits and seniority. In 2013, the three left Irby to work for

Wholesale. Tipton apparently spoke to Gilbert and Padgett about the

move in advance. Irby sued, asserting claims for breach of fiduciary

duty, breach of contract, civil conspiracy, and tortious interference

with a contract. The district court granted summary judgment and

awarded the defendants in excess of $200,000 in attorneys’ fees and

costs. The Eighth Circuit reversed, finding genuine disputes of

material fact about whether Wholesale recruited and hired Tipton,
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material fact about whether Wholesale recruited and hired Tipton,

Gilbert, and Padgett so that they would solicit or accept business from

Irby customers in their former territory within one year.
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Bontempo v. Lare

Court: Maryland

Court of Appeals

Docket: 55/14

Opinion Date: August 6, 2015

Areas of Law: Business Law

Petitioner, a former employee and a minority shareholder in Quotient

Inc., filed this action alleging that he had been oppressed by Clark

Lare, whose shares together with those owned by his wife, Jodi Lare,

were the majority interest in Quotient. The trial court found that

Clark oppressed Petitioner by firing him for refusing to sell his shares.

The court ordered an accounting and awarded Petitioner damages,

unpaid corporate distributions, and attorneys’ fees. The court,

however, declined to dissolve Quotient, to require Quotient to

reinstate Petitioner as an employee, or to award other employment-

related relief. The court also found that Petitioner failed to meet his

burden of proving that Clark’s actions were fraudulent and

accordingly declined to award punitive damages. The Court of

Appeals affirmed, holding that the trial court did not abuse its

discretion in deciding on appropriate relief.
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Northeast Bank v. Wells Fargo Bank, N.A.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2240

Opinion Date: August 6, 2015

Areas of Law: Banking, Business Law, Commercial Law

Grand Rios purchased a Brooklyn Park, Minnesota hotel and

waterpark, assuming $4.61 million of the debt owed to Northeast
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Bank by the original owner, and purchased insurance from Hanover

Insurance. The roof was damaged by a snowstorm. Sill was hired to

handle the claim. Hanover issued checks totaling $350,000 made

jointly payable to Grand Rios, Northeast, and Sill. Without Northeast’s

endorsement, knowledge, or consent, Wells Fargo Bank paid the full

amount of the checks to Grand Rios. Months later, Northeast and

Grand Rios entered into a Settlement Agreement under which Grand

Rios agreed to a voluntary foreclosure, assigned all insurance

proceeds to Northeast, paid $50,000 to Northeast, and allowed a

state court to appoint a receiver for the hotel and waterpark.

Hanover made additional insurance payments of approximately $1.2

million. Ultimately Northeast received approximately $200,000 more

than the debt Grand Rios owed and sold the property to CarMax.

Northeast sued Hanover and Wells Fargo. The district court dismissed

Hanover and granted summary judgment in favor of Northeast

against Wells Fargo.. The Eighth Circuit reversed. While the payment

constituted conversion under the UCC, Minn. Stat. 336.3-420,

Northeast has not suffered any damages because it was subsequently

paid the full amount of the debt for which the checks were security.
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The Boeing Co. v. Paxton
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Court of Texas

Docket: 12-1007

Opinion Date: June 19, 2015

Areas of Law: Business Law

One of the exceptions to the Texas Public Information Act purports to

protect information that “if released, would give advantage to a

competitor or bidder.” A former Boeing employee submitted a Public

Information Act request to the Port Authority of San Antonio for

various Boeing corporation information. Boeing provided some of the
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requested information and withheld other information, claiming that

the information withheld was “competitively sensitive information”

that would “give advantage to its competitors.” The Attorney General

concluded that none of the withheld information was exempt from

disclosure under the Act. The trial court agreed with the Attorney

General. The court of appeals affirmed, concluding that the exception

protects the purchasing interests of a governmental body when

conducting competitive bidding but not those of a private party that

competes in the process. The Supreme Court reversed, holding (1) a

private party may assert the exception to protect its competitively

sensitive information; and (2) because Boeing demonstrated that the

information at issue was competitively sensitive and will give

advantage to its competitors if released, Boeing’s objection to the

mandatory release of this information is sustained.
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Tracfone Wireless v. Idaho

Court: Idaho

Supreme Court -

Civil Docket: 41868

Opinion Date: June 23, 2015

Areas of Law: Business Law, Government & Administrative

Law

TracFone Wireless, Inc. was a non-facilities-based commercial mobile

radio service provider (a pure wireless reseller) that provided prepaid

wireless telecommunications services. It desired to be designated as

an eligible telecommunications carrier (ETC), which would permit

TracFone to provide wireless telecommunications services to qualified

low-income consumers and to receive money from the Universal

Service Fund to subsidize such services. In 2004, TracFone filed a

petition with the Federal Communications Commission asking that it

forbear from the statutory requirement that an ETC must provide

services, at least in part, over its own facilities. The Commission

granted the forbearance, subject to specific conditions, including the

requirement that TracFone "must have direct contact with the

customer." In 2010, TracFone filed a petition with the Idaho Public

Utilities Commission (PUC) seeking designation as an ETC, pursuant

to 47 U.S.C. 214(e)(2). The PUC initially denied the petition on the

ground that it would not serve the public interest because TracFone
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ground that it would not serve the public interest because TracFone

was not paying the fees required by the Idaho Telecommunications

Service Assistance Program and the Idaho Emergency

Communications Act. TracFone appealed to the Supreme Court. But

while that appeal was pending, the PUC staff and TracFone agreed to

a settlement under which TracFone would pay the fee required by the

Telecommunications Service Assistance Program and it would file a

declaratory judgment action seeking a judicial determination of

whether it was required to pay the fee required by the Emergency

Communications Act. The PUC accepted the stipulation and issued an

order approving it on May 18, 2012. In June of that same year,

TracFone filed this suit against the State of Idaho and the Idaho

Emergency Communications Commission (collectively "State") seeking

a determination that TracFone was not required to remit an

emergency communication fee. The district court's judgment simply

stated who prevailed. In its memorandum decision, the court stated,

"Section 31-4802(13)(d) applies to Tracfone [sic], making it a

‘telecommunications provider' and thus subject to the Act's fee-

collection duty." Assuming that was its intended declaratory

judgment, the Supreme Court affirmed the judgment on appeal.
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In re: Cox Enterprises

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

6158

Opinion Date: June 24, 2015

Areas of Law: Business Law

Cox Enterprises was the defendant in a class-action antitrust suit.

Shortly before trial was set to begin, Cox moved to arbitration. Cox'

request came after considerable discovery, potentially dispositive

motions, and a petition to the Tenth Circuit. The district court

determined that Cox’s assertion of its right to arbitrate was "overly

late" and inconsistent with its conduct in litigating the case, and thus

held that Cox had waived its right to compel arbitration. After

applying the six factors outlined by the Tenth Circuit in "Peterson v.

Shearson/Am. Express, Inc.," (849 F.2d 464 (10th Cir. 1988)) for

determining whether a party has waived its right to compel

LKWD-PRR212_00308

LKWD-PRR212_00308



arbitration, the Court concluded that Cox did waive its right to compel

arbitration. Accordingly, the Court affirmed the district court's

decision.
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Schultz v. Scandrett

Court: South Dakota

Supreme Court

Citation: 2015 S.D.

52

Opinion Date: June 24, 2015

Areas of Law: Business Law

The parties in this case were two families of shareholders owning

stock in Cosmos of the Black Hills, Inc. Plaintiffs, the minority

shareholders, brought an action against Defendants, the majority

shareholders, alleging breach of fiduciary loyalty, breach of fiduciary

care, minority shareholder oppression, and request for accounting.

The fiduciary duty claims were tried to the jury, and the oppression

and accounting claims were tried to the circuit court. The jury

rendered a verdict in favor of Defendants on the fiduciary duty

claims, and the circuit court issued a judgment in favor of Defendants

on the remaining claims. Plaintiffs appealed, challenging the jury

instructions. The Supreme Court affirmed, holding (1) the circuit court

incorrectly instructed the jury that “South Dakota law does not allow

a shareholder to use the fiduciary duty concept to rewrite an original

deal he or she made with the corporation,” but the error did not

prejudice Plaintiffs; (2) the jury instructions, when viewed as a whole,

adequately instructed the jury of Defendants’ fiduciary duty of care

and loyalty; and (3) the circuit court did not err in rejecting certain

proposed jury instructions by Plaintiffs where the instructions merely

amplified other instructions and no authority was cited in support of

the instructions.
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Court: Supreme

Court of Mississippi

Citation: 2013-IA-

01139-SCT

Opinion Date: June 25, 2015

Areas of Law: Business Law, Civil Procedure, Contracts,

Injury Law, Real Estate & Property Law

Plaintiffs Jourdan Rivers Estates, LLC (JRE) and Jourdan River Resort

and Yacht Club (Yacht Club), filed suit for damages in December 2011

against Defendants Scott Favre, Cindy Favre, Jefferson Parker, and

CB Partners, LLC d/b/a Cinque Bambini. CB Partners, LLC d/b/a

Cinque Bambini was later dismissed from the action without

prejudice. The complaint alleged multiple claims against Defendants,

including slander of title; slander and/or defamation; trespass;

nuisance; tortious interference with use of property; tortious

interference with contractual relationships; harassment and

intimidation of plaintiffs' agents and intentional infliction of emotional

distress upon plaintiffs' agents; assault upon plaintiffs' agents; willful

destruction of plaintiffs' property; negligence; gross, willful, and

wanton negligence; malicious prosecution; unjust enrichment; false

imprisonment; and any other applicable theory of law giving rise to a

cause of action. Defendants moved to dismiss for failure to state a

claim under Rule 12(b)(6) of the Mississippi Rules of Civil Procedure.

The circuit court granted the motion in part and denied it in part. The

circuit court dismissed all of Yacht Club's claims in relation to the

claim(s) that Defendants made false representations to the Hancock

County Board of Supervisors and/or Hancock County employees,

finding that such allegations fell under the "Noerr-Pennington"

doctrine, expressly adopted by the Mississippi Supreme Court. The

circuit court dismissed JRE's claims of slander of title, slander and/or

defamation; harassment; assault; and false imprisonment and

intentional infliction of emotional distress because each claim

constituted an intentional tort and was barred under the statute of

limitations. The circuit court denied Defendants' motion to dismiss as

to JRE's claims for trespass; nuisance; tortious interference with use

of property; tortious interference with contractual relationships; willful

destruction of property; negligence; gross, willful, and wanton

negligence; malicious prosecution; and unjust enrichment. Plaintiffs

thereafter petitioned for an interlocutory appeal. Because the

Supreme Court found that Defendants' Rule 12(b)(6) motion should

have been converted into a motion for summary judgment, as

provided in Rule 56 of the Mississippi Rules of Civil Procedure, it
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reversed the circuit court's order granting the Rule 12(b)(6) motion

and remanded for further proceedings.
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NAF Holdings, LLC v. LI & Fung (Trading)
Limited

Court: Delaware

Supreme Court

Docket: 641, 2014

Opinion Date: June 24, 2015

Areas of Law: Business Law, Contracts

The U.S. Court of Appeals for the Second Circuit certified a question

of Delaware law arising out of an appeal from a decision issued by

the U.S. District Court for the Southern District of New York. The

question pertained to contract interpretation. Plaintiff-appellant NAF

Holdings secured a contractual commitment of its contracting

counterparty, defendant Li & Fung (Trading) Limited, to render a

benefit to a third party. The counterparty breached that commitment.

Could "the promisee-plaintiff bring a direct suit against the promisor

for damages suffered by the plaintiff resulting from the promisor's

breach, notwithstanding that (i) the third-party beneficiary of the

contract is a corporation in which the plaintiff-promisee owns stock;

and (ii) the plaintiff-promisee's loss derives indirectly from the loss

suffered by the third-party beneficiary corporation; or must the court

grant the motion of the promisor-defendant to dismiss the suit on the

theory that the plaintiff may enforce the contract only through a

derivative action brought in the name of the third-party beneficiary

corporation?" The Delaware Supreme Court answered that under

Delaware law, a party to a commercial contract who sues to enforce

its contractual rights can bring a direct contract action under

Delaware law. "Although the relationship of that party to the third-

party beneficiary might well have relevance in determining whether

the contract claim is viable as a matter of contract law, nothing in

Delaware law requires the promisee-plaintiff's contract claim to be

prosecuted as a derivative action. "
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Stonebridge Collection, Inc. v. Carmichael

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1601,

Docket: 14-1514

Opinion Date: June 26, 2015

Areas of Law: Business Law, Commercial Law, Criminal

Law, White Collar Crime

Stonebridge, an engraver of promotional pocket knives, sued its

former distributor Cutting-Edge and its members; competitor knife

engraver TaylorMade and its sole member and manager Taylor, a

former Stonebridge employee; and Massey, a TaylorMade employee

and former Stonebridge employee, arising from Massey’s copying

Stonebridge’s computer files and using those files to solicit business

from Stonebridge customers. Stonebridge brought claims under the

Racketeer Influenced and Corrupt Organizations Act (RICO), 18

U.S.C. 1961-1968; the Arkansas Deceptive Trade Practices Act

(ADTPA), Ark. Code 4-88-101; and Arkansas common law. The

district court partially found for Stonebridge on its fraud and

conversion claims, dismissed the remaining eight claims, and denied

the parties’ motions for attorney fees. The Eighth Circuit upheld: the

finding that defendants converted the copies of certain files created

by Stonebridge; an award of damages for unjust enrichment; a

finding Stonebridge did not establish the existence of a business

expectancy under Arkansas law; a finding Cutting-Edge fraudulently

induced Stonebridge to send sample knives while intending to employ

TaylorMade as its engraver on the orders placed as a result of seeing

the samples; and dismissal of the RICO and ADTPA claims.
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Ex parte Barze.

Court: Supreme

Court of Alabama

Docket: 1131394

Opinion Date: June 26, 2015

Areas of Law: Business Law, Contracts, Labor &
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Employment Law

The plaintiff in the underlying case, Brian Barze, sought a writ of

mandamus to direct the Jefferson Circuit Court to set aside an order

sealing a motion to stay filed by one of the defendants, James

Holbrook. Barze filed suit against Sterne Agee Group, Inc., and

Holbrook, the then CEO of Sterne Agee. Barze included claims of

promissory fraud and fraudulent inducement, breach of contract,

conversion, and defamation. In his complaint, Barze alleged that, in

spring 2009, Sterne Agee had approached him about leaving his old

company and becoming the chief financial officer ("CFO") of Sterne

Agee and that Holbrook had told him that, if he joined Sterne Agee,

Sterne Agee would pay him severance pay of at least one year's

salary and bonus if the job with Sterne Agee did not work out. Barze

alleged that he relied on Holbrook's promises and representations

when he agreed to accept the job at Sterne Agee and when he left

his former employer and gave up his opportunities there. Barze

asserted that, after he started working with Sterne Agee, he was

presented with an employment agreement to sign; that Holbrook

assured him that the employment agreement was signed by all

employees; that Holbrook assured him that Holbrook could and would

take care of Barze and honor their oral agreement regarding the

severance pay of at least one year's salary and bonus; and that

Holbrook told Barze that he was committed to Barze as the long-term

CFO of Sterne Agee. Barze asserted that, in reliance on Holbrook's

assertions, he signed the employment agreement. Upon review of

the dispute, the Supreme Court concluded that the trial court did not

comply with the controlling case law procedure set forth in "Holland v.

Eads" (614 So.2d 1012 (Ala. 1993)), it exceeded its discretion when it

granted Holbrook's motion and directed the circuit clerk to seal

Holbrook's motion to stay the underlying civil action. Accordingly, the

Supreme Court granted the petition for the writ of mandamus and

directed the trial court to vacate its July 23, 2014, order granting

Holbrook's motion for leave to file his motion to stay under seal and

sealing Holbrook's motion to stay.
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Southeast Construction L.L.C. v. WAR
Construction, Inc.
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Court: Supreme

Court of Alabama

Docket: 1140212

Opinion Date: June 26, 2015

Areas of Law: Arbitration & Mediation, Business Law, Civil

Procedure, Contracts

Southeast Construction, L.L.C. ("SEC"), appealed a circuit court order

that found WAR Construction, Inc., had provided SEC with certain

releases as previously ordered by the circuit court and that SEC was

accordingly now required to pay the outstanding $263,939 remaining

on a $373,939 judgment previously entered on a February 16, 2011,

arbitration award obtained by WAR against SEC, along with interest

accruing from February 16, 2011. After review, the Supreme Court

affirmed that judgment to the extent it held that WAR provided all

required releases and that SEC was obligated to fulfill the judgment

entered on the arbitration award. However, the Court reversed the

judgment inasmuch as it held that SEC is required to pay interest on

the award as calculated from February 16, 2011. On remand, the

circuit court was instructed to calculate interest on the principal at the

rate set forth in the arbitration award accruing from September 8,

2014.
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Logan Trust v. Commissioner

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 12-

1148

Opinion Date: June 26, 2015

Areas of Law: Business Law, Tax Law

This appeal involves a Son of BOSS tax shelter, which abuses the

partnership form of doing business by “employ[ing] a series of

transactions to create artificial financial losses that are used to offset

real financial gains, thereby reducing tax liability.” At issue was

whether and when the Tax Court may apply a penalty to a taxpayer

who underpays his taxes by participating in a partnership that was

nothing more than an intricate tax shelter. In this case, the parties

recognize that United States v. Woods answered the questions about
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the Tax Court’s jurisdiction over penalties and outside basis. Taxpayer

concedes rightly that the Tax Court properly applied his penalty when

that court conducted its review of the partnership and its items, and

the court affirmed the Tax Court on this point. In turn, the IRS

acknowledges correctly that the Tax Court lacked jurisdiction to

determine that the Tigers Eye partners had no basis in the

partnership, and the court reversed the portion of the Tax Court’s

decision that did so. The court remanded for further proceedings.
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Petaluma FX Partners v. Commissioner

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 12-

1364

Opinion Date: June 26, 2015

Areas of Law: Business Law, Tax Law

This case arose out of the Tax Court’s determination that Petaluma

was a sham entity and so would be disregarded for tax purposes,

resulting in the potential imposition of penalties against individual

partners for underreporting their taxable income. At issue in this third

appeal was whether the Tax Court had jurisdiction at the current,

partnership-level stage to determine the applicability of the penalties

to the individual partners, or whether that determination instead

must await the commencement of separate, partner-level

proceedings against each partner. Assuming that a regulation in fact

is necessary to create jurisdiction in the Tax Court, the court

concluded that a different (and permanent) regulation is the

operative one for purposes of conferring jurisdiction. Therefore, the

court concluded that the Tax Court had jurisdiction to decide the

applicability of penalties to Petaluma's partners.
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LKWD-PRR212_00315

LKWD-PRR212_00315



Court: Supreme

Court of Georgia

Docket: S15A0142,

Docket: S15X0143

Opinion Date: June 29, 2015

Areas of Law: Business Law, Trusts & Estates

Appellant Lori Davis, individually and as personal representative of

the estate of her husband Keith L. Davis, M.D., appealed three

superior court orders dated March 7, 2014, April 1, 2014, and April

21, 2014, which granted mandatory interlocutory injunctions against

her and held her in civil and criminal contempt in an action brought

against her husband’s estate by Steven M. Roth, M.D. and two

Georgia limited liability companies Roth co-owned with Keith Davis.

The plaintiffs filed suit against appellant and the Davis Estate seeking

to enforce certain provisions of the companies’ operating agreements

giving Roth, as the surviving member of the LLCs, an option to

purchase Davis’ interests, and to otherwise establish the rights of the

parties, including the ownership of certain trademarks. Appellant also

appeals an April 21, 2014 order where the trial court adopted the

Third Report of the Special Master and limited discovery in the

pending case. Appellees, VCP South, LLC, VCP Raleigh, LLC and Mary

Anne Roth, individually and as Executrix of the Estate of Steven M.

Roth, M.D. cross-appealed, alleging the trial court erred in allowing

the Davis Estate to maintain an ownership interest in the LLCs past

the time provided for in the operating agreements, and in allowing

the distribution of LLC profits accruing after Davis’ death to the Davis

Estate. After careful consideration of the parties' arguments on both

the appeal and cross-appeal, and finding no reversible error, the

Supreme Court affirmed the superior court's orders.
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Tilstra v. BouMatic LLC

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3333

Opinion Date: June 30, 2015

Areas of Law: Business Law, Contracts
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Tilstra (an Ontario business) sued a Wisconsin manufacturer of dairy

equipment, BouMatic. Tilstra had been a BouMatic dealer for about

20 years. Tilstra’s territory included “arguably the richest dairy county

in Canada,” on which 55,000 dairy cows grazed. His dealership was

making a profit of $400,000 a year. The dealership contract reserved

to BouMatic “the right to change, at its sole discretion, the assigned

territory,” but provided that “BouMatic shall not terminate this

Agreement or effect a substantial change in the competitive

circumstances of this Agreement without good cause and only upon

at least ninety (90) days’ advance written notice …. The term ‘good

cause’ means Dealer’s failure to comply substantially with essential

and reasonable requirements imposed upon Dealer by BouMatic.”

Tilstra claimed that by devious means, BouMatic forced him to sell his

dealership to a neighboring BouMatic dealer at a below-market price.

The jury awarded Tilstra $471,124 in damages. The Seventh Circuit

affirmed, stating that BouMatic never gave Tilstra written notice of

any alleged failure to comply.
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Lawson v. Sun Microsystems, Inc.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-1503,

Docket: 13-1502

Opinion Date: June 30, 2015

Areas of Law: Business Law, Contracts, Labor &

Employment Law

Lawson sold computer maintenance and support services for

StorageTek. He was paid a base salary and commissions on his sales

under the company’s annual incentive plan. Sun Microsystems

acquired StorageTek in 2005. At the time Lawson was working on a

large sale to JPMorgan Chase, but the deal did not close until 2006. If

StorageTek’s 2005 incentive plan applied, Lawson would earn a

commission, as high as $1.8 million. If the sale fell under Sun’s 2006

incentive plan, his commission would be about $54,000. Sun

determined that the 2006 plan applied. Lawson sued for breach of

contract and violation of Indiana’s Wage Claim Statute. The district

court rejected the statutory wage claim but submitted the contract
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court rejected the statutory wage claim but submitted the contract

claim to a jury, which awarded Lawson $1.5 million in damages. The

Seventh Circuit reversed. The sale did not qualify for a commission

under the terms of the 2005 plan. Although the original plan

documents said the plan would remain in effect until superseded by a

new one, a September 2005 amendment set a definite termination

date for the plan year: December 25, 2005. To earn a commission

under the 2005 plan, sales had to be final and invoiced by that date.
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Culverhouse v. Paulson & Co.

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-14526

Opinion Date: June 30, 2015

Areas of Law: Business Law

Plaintiff filed a putative class action against defendants for breach of

fiduciary duty, gross negligence, and unjust enrichment. Because this

appeal depends on the resolution of an unsettled issue of Delaware

law, the court certified the following question to the Delaware

Supreme Court: Does the diminution in the value of a limited liability

company, which serves as a feeder fund in a limited partnership,

provide the basis for an investor’s direct suit against the general

partners when the company and the partnership allocate losses to

investors’ individual capital accounts and do not issue transferable

shares and losses are shared by investors in proportion to their

investments?
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Friedman v. Dolan

Court: Delaware

Court of Chancery

Docket: CA 9425-

VCN

Opinion Date: June 30, 2015
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Areas of Law: Business Law

Pending litigation asserted claims related to compensation awarded to

Defendants. Specifically, a compensation committee with various ties

to the controlling shareholder family awarded executive compensation

and benefits to the patriarch of that family and his son. In addition, a

board dominated by members of the controlling family approved non-

executive director compensation, which accrued to three family-

member directors with qualifications and attendance records that

were called into question. Plaintiff filed this action to remedy alleged

harms primarily through damages and disgorgement. Defendants

moved to dismiss pursuant to Court of Chancery Rule 12(b)(6). The

Court of Chancery granted Defendants’ motions to dismiss, holding

that although the amount of compensation and board composition

raised some concern, that concern did not justify judicial intervention

in this case.
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Corre Opportunities Fund, LP v. Emmis
Commc'ns Corp.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-1647

Opinion Date: July 2, 2015

Areas of Law: Business Law, Corporate Compliance,

Securities Law

Because a 1999 issue of cumulative preferred stock was impairing the

company’s ability to raise capital, Emmis signed holders of 60% of

the preferred shares to swaps. Emmis purchased shares; the owners

delivered their shares to an escrow. Closing was deferred for five

years, during which the sellers agreed to vote their shares as Emmis

instructed. Emmis did this because, once it purchased any share

outright, it would be retired and lose voting rights, Ind. Code 23-1-

25-3(a). Emmis repurchased addition preferred stock in a tender

offer and reissued it to a trust for bonuses to workers who stuck with

the firm through the financial downturn. The trustee was to vote this

stock at management’s direction. Senior managers and members of

the board were excluded, leaving them free to propose and vote
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without a conflict of interest. The plans allowed Emmis to control

more than 2/3 of the votes. Emmis then called on owners of common

and preferred stock to vote on whether the terms of the preferred

stock should be changed. The cumulative feature of the stock’s

dividends and other rights were eliminated. Plaintiffs, who own

remaining preferred stock, sued. The district court rejected claims

under federal and Indiana law. The Seventh Circuit affirmed. Indiana,

apparently alone among the states, allows a corporation to vote its

own shares, which may be good, or may be bad, but the ability to

negotiate better terms, or invest elsewhere, rather than judicially

imposed “best practices,” is how corporate law protects investors
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Avnet, Inc. v. Wild

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2164

Opinion Date: July 2, 2015

Areas of Law: Business Law, Contracts

Wild is the sole member of Braveheart, LLC, which is one of two

members of another limited liability company, Catalyst. In 2008,

Catalyst borrowed $500,000 from Laurus. Wild signed a personal

guaranty as security for Catalyst's loan. The guaranty did not

expressly extend Wild's promise to Laurus's "successors and assigns,"

but it also did not expressly prohibit assignment of the guaranty.

Years later, Laurus assigned the Catalyst promissory note to Avnet as

part of a forbearance agreement on a debt Laurus owed to Avnet. An

attorney for Avnet contacted Catalyst demanding payment of the

$500,000 loan plus interest. When Catalyst did not make any

payments, Avnet's attorney contacted Wild and demanded that he

honor his personal guaranty. When Wild did not honor the guaranty,

Avnet filed suit. Catalyst did not respond; a $770,065.80 default

judgment entered against the company. Wild contended his guaranty

was a "special guaranty" (directed solely to a specific creditor) rather

than a "general guaranty" and that a special guaranty could not be

assigned under Iowa law. After examining Iowa law, the district court

determined the Iowa Supreme Court would allow enforcement of

Wild's personal guaranty by Avnet. The Eighth Circuit affirmed.
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Nissan N. Am., Inc. v. Wayzata Nissan,
LLC

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2971

Opinion Date: July 2, 2015

Areas of Law: Business Law, Civil Procedure

Eighteen years after Nissan and Wayzata entered into an agreement

which established Wayzata as an authorized Nissan dealer, Nissan

informed Wayzata that it intended to establish a new dealership in

Eden Prairie, eight miles from Wayzata. Nissan sought a declaratory

judgment that the Eden Prairie dealership neither violated their

dealer agreement nor infringed Wayzata's "relevant market area"

under Minn. Stat. 80E.14. One month later, Wayzata sued Nissan in

Minnesota state court, alleging the new dealership violated its dealer

agreement and the statute, and moved to dismiss the federal action

for lack of subject matter jurisdiction. The district court granted the

motion to dismiss after concluding that the parties were not diverse

under 28 U.S.C. 1332. The Eighth Circuit affirmed. A district court

may dismiss or stay a declaratory judgment action when it

determines that the question in controversy would be better handled

in state court. It would be duplicative and uneconomical for a federal

court to decide a case substantially similar to one which has been

pending for over a year in state court.
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Moore v. Olson

Court: Alaska

Supreme Court

Docket: S-15281

Opinion Date: July 2, 2015

Areas of Law: Arbitration & Mediation, Business Law
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Donald Olson and Aimee Moore met in 1995. Between 1995 and 2004

they had business and personal relationships. The business

relationship began with Donald training Aimee to fly helicopters in

exchange for Aimee’s work for Donald and his businesses. Eventually

Aimee managed Donald’s businesses, and they agreed that she would

receive a share of business profits. Aimee and Donald disputed the

nature of their personal relationship: Aimee characterizes the

relationship as a cohabative domestic partnership; Donald asserts the

relationship was not a domestic partnership. Aimee terminated the

personal relationship in July 2004. In December 2004 Aimee and

Donald signed an agreement “related to the deferred compensation

owed Aimee . . . for work performed during the period January 1996

through 2004.” In November 2005, after negotiating for more than a

year, Aimee and Donald signed a final settlement agreement to end

their business relationship. Aimee initiated arbitration against Donald,

but not his businesses, in January 2012. Aimee alleged that Donald

breached the agreement they had regarding her deferred

compensation and certain aspects of managing the business. The

matter was submitted to arbitration. The arbitrator ultimately agreed

with Donald and his businesses, concluding that the parties’ personal

relationship was not a domestic partnership and finding that Donald

and the businesses had not materially breached the settlement

agreement. The arbitrator ruled in Donald’s and the businesses’ favor

and awarded them reasonable prevailing party costs and attorney’s

fees. Aimee appealed the arbitrator's decision to the superior court,

which affirmed the arbitrator's decision. She appealed to the

Supreme Court, who in applying the deferential standards of review,

affirmed the superior court's decision confirming the arbitration

award.
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Hill International, Inc., et al. v.
Opportunity Partners, L.P.

Court: Delaware

Supreme Court

Docket: 305, 2015

Opinion Date: July 2, 2015

Areas of Law: Business Law, Corporate Compliance
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Defendants-appellants Hill International, Inc., David Richter, Camille

Andrews, Brian Clymer, Alan Fellheimer, Irvin Richter, Steven Kramer

and Gary Mazzucco sought review of Court of Chancery orders dated

June 5, 2015 and June 16, 2015. In its June 5, 2015 Order, the Court

of Chancery enjoined Hill from conducting any business at its June 9,

2015 Annual Meeting, other than convening the meeting for the sole

purpose of adjourning it for a minimum of 21 days, in order to

permit plaintiff-appellee Opportunity Partners L.P. to present certain

items of business and director nominations at Hill’s 2015 Annual

Meeting. On June 16, 2015, the Court of Chancery entered the Order

dated June 5, 2015 as a partial final judgment pursuant to Court of

Chancery Rule 54(b). This expedited appeal presented for the

Supreme Court's resolution a dispute over the proper interpretation

of certain provisions of Articles II and III of Hill’s Bylaws as Amended

and Restated on November 12, 2007. The sections of the Bylaws at

issue, specifically language in Sections 2.2 and 3.3, concerned the

operative date for determining the time within which stockholders

must give notice of any shareholder proposals or director nominees

to be considered at Hill’s upcoming annual meeting. After review of

the bylaws and the Court of Chancery's orders, the Supreme Court

found reversible error and affirmed.
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Trinity Wall Street v. Wal-Mart Stores, Inc

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 14-

4764

Opinion Date: July 6, 2015

Areas of Law: Business Law, Corporate Compliance,

Securities Law

Trinity, a New York Episcopal parish, owns Wal-Mart stock and

requested that Wal-Mart include its shareholder proposal in Wal-

Mart’s proxy materials. Trinity’s proposal, linked to Wal-Mart’s sale of

high-capacity firearms at about one-third of its 3,000 stores, asked

Board of Directors to develop and implement standards for use in

deciding whether to sell a product that “especially endangers public

safety,” “has the substantial potential to impair the reputation of Wal-

Mart,” and/or “would reasonably be considered by many offensive to
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Mart,” and/or “would reasonably be considered by many offensive to

the family and community values integral to the Company’s

promotion of its brand.” The Securities and Exchange Commission’s

“ordinary business” exclusion lets a company omit a shareholder

proposal from proxy materials if the proposal relates to ordinary

business operations. Wal-Mart obtained a “no-action letter” from the

SEC, indicating that there would be no recommendation of an

enforcement action against Wal-Mart if it omitted the proposal from

its proxy materials. Trinity filed suit. The district court held that,

because the proposal concerned the company’s Board (rather than

management) and focused principally on governance (rather than

how Wal-Mart decides what to sell), it was outside ordinary business

operations. The Third Circuit reversed. “Stripped to its essence,

Trinity’s proposal goes to the heart of Wal-Mart’s business: what it

sells on its shelves.”
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Vinings Bank v. Brasfield & Gorrie, LLC

Court: Supreme

Court of Georgia

Docket: S14G1876

Opinion Date: July 6, 2015

Areas of Law: Banking, Business Law, Civil Procedure,

Contracts

In "Vinings Bank v. Brasfield & Gorrie, LLC," (759 SE2d 886 (2014)),

the Court of Appeals affirmed, among other rulings, the trial court’s

determination that Vinings Bank was not entitled to summary

judgment with regard to a counterclaim for conversion brought

against the Bank by Brasfield & Gorrie, LLC ("B&G"). This case

stemmed from a defaulted $1.4 million business loan. The bank

made the loan to Wagner Enterprises, Inc., which used as collateral,

a security interest in all of its accounts and accounts receivable,

including Wagner's contract to provide drywall services for general

contractor B&G. Wagner defaulted on the loan, and the Bank filed

suit against B&G seeking to collect on Wagner's accounts receivable.

B&G counterclaimed for conversion, and the parties filed cross-

motions for summary judgment. The bank appealed the denial of its

motion. The Supreme Court affirmed in part, reversed in part, and

remanded. In affirming the trial court's judgment, the Court of
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Appeals did not consider whether B&G had any right to assert a

counterclaim against the bank for conversion of funds due to

Wagner's subcontractors. The Supreme Court found that B&G had no

direct relationship with the Bank, B&G was not, itself, a subcontractor

of Wagner entitled to any of Wagner's funds, B&G did not have direct

contractual relationships with any of Wagner's subcontractors, and

B&G had no fiduciary relationship with any of Wagner's

subcontractors. Furthermore, there was no evidence that Wagner or

Wagner's affected subcontractors assigned B&G any of their rights.

"Therefore, even if we assume without deciding that funds in

[Wagner's] account were held in a constructive trust for the benefit of

[Wagner's] subcontractors, B&G is not the party to assert those rights

and had no standing to do so."
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VDF Futureceuticals, Inc. v. Stiefel Labs,
Inc.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3232

Opinion Date: July 10, 2015

Areas of Law: Business Law, Contracts

VDF has trademark and patent rights in “CoffeeBerry” extract and

licensed J&J to make and sell CoffeeBerry-based skin-care products.

VDF was entitled to “running royalties,” based on the number of sales

by the licensee, or by sublicensees. The license permitted J&J to

sublicense its rights and required J&J to pay a minimum quarterly

royalty if running royalties fell below a specified level. The license

could not be assigned without written permission, but it did not forbid

a change of control of J&J. J&J sublicensed Stiefel, a manufacturer of

dermatological products. Four years later, J&J’s owners sold their

interests to Stiefel for $8.5 million. J&J became a Stiefel subsidiary.

After buying J&J’s stock, Stiefel engineered amended the sublicence,

reducing the alternative minimum royalties that Stiefel owed J&J and

diverting part of the license-revenue stream from VDF and J&J to

Stiefel. VDF filed suit, alleging de facto assignment and breach of

contract. The Seventh Circuit affirmed summary judgment in favor of

the defendants with respect to claims that they engineered an
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the defendants with respect to claims that they engineered an

unauthorized assignment of the license and that the $8.5 million paid

for J&J was really a purchase of J&J’s anticipated sales revenue, so

that part of that revenue should have gone to VDF as advance

royalties.
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Teamsters Union 25 Health Servs. & Ins.
Plan v. Baiera

Court: Delaware

Court of Chancery

Docket: CA 9503-CB

Opinion Date: July 13, 2015

Areas of Law: Business Law

Plaintiff, a stockholder of Orbitz Worldwide, Inc., asserted four

derivative claims challenging the fairness of the terms of a services

agreement Orbitz entered into with a group of entities affiliated with

Travelport Limited. Plaintiff alleged that Travelport owned forty-eight

percent of Orbitz and thus controlled Orbitz when it signed the

agreement. Plaintiff’s primary claims were that Travelport breached

its fiduciary duty as a controlling stockholder by causing Orbitz to

enter into the agreement on unfair terms and that Orbitz’s directors

breached their fiduciary duties by approving the agreement.

Defendants moved to dismiss the claims for failure to make a

demand or to adequately plead demand is excused and for failure to

state a claim upon which relief may be granted. The Court of

Chancery granted the motions to dismiss, holding that demand was

not excused as to any of Plaintiff’s derivative claims because Plaintiff

failed to raise a reasonable doubt that at least half of the directors on

Orbitz’s board could have exercised impartial business judgment in

responding to a demand.
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Supreme Court -

Civil Docket: 42092

Areas of Law: Business Law

This was a case of misappropriation of trade secrets case arising out

of a dispute between two competing businesses providing spa and

salon services in Pocatello: La Bella Vita, LLC (La Bella Vita) and

Eikova Salon and Spa, LLC (Eikova). In February 2011, a number of

employees left their employment at La Bella Vita to open Eikova, a

new salon nearby. La Bella Vita brought suit alleging that these

employees took its confidential client information to create and

promote Eikova. After conducting discovery, La Bella Vita voluntarily

dismissed all of the defendants except Amanda Shuler and Eikova, as

well as all of the claims except the violation of the Idaho Trade

Secrets Act and breach of the confidentiality agreement. On motion

by the remaining defendants, the district court granted summary

judgment against La Bella Vita on these remaining issues. La Bella

Vita appealed the district court’s decision to strike a supplemental

brief offered in opposition to summary judgment, and also argued

that disputed issues of material fact should have precluded the entry

of summary judgment. Upon careful consideration of the specific

facts of this case, the Supreme Court concluded the district court

improperly granted summary judgment in favor of Eikova and Shuler,

and remanded the case for further proceedings.
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Instant Tech. LLC v. DeFazio

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2243,

Docket: 14-2132

Opinion Date: July 14, 2015

Areas of Law: Business Law, Contracts, Labor &

Employment Law

Employees of Instant, an information-technology staffing firm sign

agreements in which they promise not to solicit business from

Instant’s clients, not to recruit Instant’s employees to other jobs, and

not to disclose the firm’s sensitive information to outsiders. DeFazio
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was Instant’s Vice President until 2012, when she was fired. She was

already cofounding Connect, a new tech-staffing firm, and began

working there immediately, along with several coworkers she

persuaded to leave Instant. Connect won business from several of

Instant’s recent clients. Instant sued DeFazio and others for

breaching the restrictive covenants and under the Computer Fraud

and Abuse Act, 18 U.S.C. 1030. DeFazio counterclaimed, alleging that

Instant shortchanged her on a bonus. The court concluded that no

one is liable to anyone else. The Seventh Circuit affirmed, agreeing

that defendants did not leak or otherwise misuse Instant’s proprietary

data. Defendants admitted breaching the covenants not to solicit and

not to recruit, but in Illinois a restrictive covenant in an employment

agreement is valid only if it serves a “legitimate business interest.”

The district court concluded that neither covenant did. Tech-staffing

firms do not build relationships with clients that would justify

restricting their employees from setting out on their own.
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H & Q Props, Inc. v. Doll

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2811

Opinion Date: July 15, 2015

Areas of Law: Business Law, Corporate Compliance,

Criminal Law, White Collar Crime

H & Q and the Doll Companies owned membership units of Double D

Excavating, LLC. The Doll Companies opened account 121224 in the

name of "Double D Excavating" and deposited a check payable to the

LLC and opened account 119992 in the name of David Doll. The Doll

Companies deposited into Account 121224 multiple payments that

LLC customers made to the LLC and then transferred funds from

Account 121224 to Account 119992, commingled funds from Account

119992 with funds belonging to the Doll Companies, and used those

funds to pay Doll Companies' expenses. H&Q claims that the Doll

Companies failed to give notice or obtain consent for any of those

activities and represented to H&Q that the LLC was struggling

financially and needed additional financial assistance. The Doll
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Companies contributed a portion of the funds from Account 119992

back to the LLC and, according to H&Q, represented to H&Q that

these were fresh capital contributions. H&Q also invested additional

capital. After discovering the Doll Companies' alleged conduct, H&Q

filed suit asserting state law claims and claims under the Racketeer

Influenced and Corrupt Organizations Act, 18 U.S.C. 1961. The Eighth

Circuit affirmed dismissal, agreeing that the complaint did not

sufficiently allege any racketeering activity.
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Stilwyn, Inc. v. Rokan Corporation

Court: Idaho

Supreme Court -

Civil Docket: 41451

Opinion Date: July 16, 2015

Areas of Law: Business Law, Civil Procedure, Contracts

Appellant, Stilwyn, Inc., brought suit against the Respondents stating

nine claims for relief arising out of a failed transaction to purchase an

interest in a loan. The district court dismissed those claims, holding

that they were barred by prior federal litigation involving Stilwyn, two

of the Respondents, and the same failed transaction. It held the

claims were barred by claim preclusion and because the claims were

compulsory counterclaims in the federal litigation that were not

asserted there. Stilwyn argued on appeal to the Idaho Supreme

Court that the district court erred in both respects. Respondents

cross-appealed to argue that the district court erred in failing to grant

their requests for attorney fees. Respondents also requested attorney

fees on appeal. Upon review, the Supreme Court concluded: (1) the

district court erred in its conclusion that Stilwyn's claims were barred

by claim preclusion; (2) the district court erred in concluding that

Stilwyn's claims were compulsory in the federal litigation; and (3) the

district court did not err in refusing to grant attorney fees.
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RSA 1 Ltd. P'ship v. Paramount Software
Assocs.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3382,

Docket: 14-2947

Opinion Date: July 17, 2015

Areas of Law: Business Law, Contracts

In 2009, Paramount contracted with the RSAs, cellular-service

providers: Paramount would provide billing services and the RSAs

would pay Paramount $1.05 per month for each customer billed. The

contract had an initial three-year term, with continual renewal for

two-year terms, unless a party gave six months’ notice. The RSAs

could end the agreement before the end of a term, but would have

to pay Paramount “all projected monthly fees based on the number

of unexpired months remaining on” the term. The contract did not

guarantee a minimum number of billings, nor did it require the RSAs

to use Paramount exclusively. In 2011, the RSAs sent Paramount a

letter explaining that they were switching billing companies and would

want assistance. The RSAs would “send an official notice … when

[they] want[ed] the system shut down.” For a year, Paramount

continued to serve the RSAs while helping them transfer records.

Before the transfer was finished, the initial, three-year term ended,

and the contract renewed. In 2013, the RSAs stopped using

Paramount, with a year remaining on the renewed term. The RSAs

sought a declaratory judgment, Paramount counterclaimed for

breach of contract. The Eighth Circuit affirmed summary judgment in

favor of Paramount, finding that the RSAs owe about $260,000 in

liquidated damages.
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Macquarie Bank Ltd. v. Knickel

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1683,

Docket: 14-1684

Opinion Date: July 17, 2015

Areas of Law: Banking, Business Law, Contracts, Energy, Oil
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& Gas Law

Knickel approached Macquarie Bank about a loan to develop North

Dakota oil and gas leases, providing confidential information about

leased acreage that he had assembled over 10 years. Macquarie

entered agreements with Knickel’s companies, LexMac and Novus. His

other company, Lexar was not a party. Macquarie acquired a

mortgage lien and perfected security interest in the leases and in

their extensions or renewals. Royalties and confidential information—

reserves reports on the acreage, seismic data, and geologic maps—

also served as collateral. The companies defaulted. Because of the

lack of development or production, many leases were set to expire.

Knickel claims he agreed to renew only leases that included automatic

extensions. Macquarie claims that Knickel promised to renew all

leases serving as collateral in the names of LexMac and Novus. Upon

the expiration of the leases without automatic extensions, Knickel

entered into new leases in the name of Lexar, for development with

LexMac and Novus, since they owned the confidential information. A

foreclosure judgment entered, declaring that LexMac and Novus’s

interest in the leases would be sold to satisfy the debt:

$5,296,252.29,. Marquarie filed notice of lis pendens on Lexar’s

leases, leased adjoining acreage, used the confidential information to

find a buyer, and sold the leases at a profit of about $7,000,000.

Marquarie filed claims of deceit, fraud, and promissory estoppel, and

alleged that the corporate veil of the companies should be pierced to

hold Knickel personally liable. The defendants counterclaimed

misappropriation of trade secrets and unlawful interference with

business. The Eighth Circuit affirmed summary judgment on all but

one claim and judgment that Macquarie had misappropriated trade

secrets.

http://j.st/4WFk View Case

View Case On: Justia Google Scholar

Branson Label, Inc. v. City of Branson

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3051

Opinion Date: July 17, 2015

Areas of Law: Business Law, Civil Procedure
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By quitclaim deed, 27 acres in Branson passed to Tori, Inc. Tori was

dissolved, and, by quitclaim transactions, Rea acquired the land. Rea

quitclaimed to Missouri Branson. Coverdell also claims ownership,

based on a 1999 quitclaim from Tori. Coverdell's claim spurred state

lawsuits, funded by Elfant, a businessman, who operates a Delaware

LLC, Nekome, from his Florida home. In 2013, Missouri state courts

rejected Coverdell's claim. In 2014, Nekome acquired Missouri

Branson, days after receiving tax advice that merging Missouri

Branson into an out-of-state corporation would avoid Missouri state

taxes. Nekome became the sole member in a newly form company,

Florida Branson. Missouri Branson merged into Florida Branson,

transferring Missouri's claim of ownership to Florida. Days later,

Florida Branson filed suit in federal court asserting diversity

jurisdiction based on its Florida citizenship and the defendants’

Missouri citizenships, and alleging that the city, the electric company,

and developers infringed on its rights by breaking ground on its land

in 2004, to develop Branson Landing, a mixed-use retail, residential,

and entertainment complex. Elfant admits that the only business that

Florida Branson conducts consists of directing and funding the

lawsuits." The Eighth Circuit affirmed dismissal, finding that Florida

Branson's corporate maneuvers were done to manufacture diversity

in violation of 28 U.S.C. 1359 and that the purported tax purpose for

merging was pretextual.
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Remijas v. Neiman Marcus Group, LLC

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3122

Opinion Date: July 20, 2015

Areas of Law: Business Law, Civil Procedure, Class Action,

Consumer Law

In 2013, hackers attacked Neiman Marcus and stole the credit card

numbers of its customers. In December 2013, the company learned

that some of its customers had found fraudulent charges on their

cards. On January 10, 2014, it publicly announced that the

cyberattack had occurred and that between July 16 and October 30,
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2013, and approximately 350,000 cards had been exposed to the

hackers’ malware. Customers filed suit under the Class Action

Fairness Act, 28 U.S.C. 1332(d). The district court dismissed, ruling

that the individual plaintiffs and the class lacked Article III standing.

The Seventh Circuit reversed, finding that the plaintiffs identified

some particularized, concrete, redress able injuries, as a result of the

data breach.
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In re AbbVie Inc. Stockholder Derivative
Litig.

Court: Delaware

Court of Chancery

Docket: CA 9983-

VCG

Opinion Date: July 21, 2015

Areas of Law: Business Law

This matter involved the creation of a subsidiary, AbbVie, Inc., by

Abbott Laboratires, the transfer of assets and liabilities to AbbVie

and, as part of that transfer, mutual general releases of liability

between the entities. Plaintiffs, in their capacity as AbbVie

stockholders, sought to pursue derivatively a claim against certain of

both Abbott’s and AbbVie’s directors for breach of fiduciary duties in

connection with their approval of the releases. The Court of Chancery

granted Defendants’ motions to dismiss, holding (1) Plaintiffs lacked

statutory standing to derivatively sue Defendants on behalf of AbbVie

for breach of duty in connection with the releases because they were

not AbbVie stockholders at the time of the alleged wrong; and (2) the

equitable considerations were too tenuous to support the equitable

exception to 8 Del. C. 327 set forth in Shaev v. Wyly.
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Seventh Circuit

Docket: 13-2266,

Docket: 13-2264

Areas of Law: Business Law, Consumer Law

From 2006-2011, NCO purchased consumers’ defaulted debt and

referred collections to its sister corporation Financial, an Illinois-

licensed debt collector, and to outside attorneys, who are exempt

from the Illinois Collection Agency Act (ICAA), 225 ILCS 425/2.03(5).

NCO avoided direct collection activities; did not communicate with

debtors or credit-reporting agencies; and did not consider itself a

”collection agency” subject to the ICAA. Financial attempted to collect

the debts and outside lawyers filed 2,749 lawsuits on NCO’s behalf.

Illinois consumers whose debts NCO bought and referred to Financial

or outside counsel, filed a class action, alleging that NCO engaged in

unlicensed debt collection and that Financial violated the ICAA

because it knew or should have known that NCO was an unlicensed

debt collector. The district judge agreed that NCO was not a collection

agency, relying in part on testimony from a lawyer in the Illinois

Department of Financial and Professional Regulation, charged with

enforcing the ICAA, that the Act did not apply to NCO until 2013,

when it was amended to add a definition of “debt buyer.” The court

entered judgment for the defendants. The Seventh Circuit reversed,

noting a 2015 Illinois Supreme Court holding that a passive debt

buyer “clearly qualifies as a ‘collection agency’ as defined in section 3

of the Act.”
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Cox Enter. v. News-Journal Corp.

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-14115

Opinion Date: July 22, 2015

Areas of Law: Business Law

This appeal stems from a dispute between Cox and PBGC over the

now-defunct newspaper publisher, NJC. Florida's election-to purchase

statute affords a corporation faced with a derivative suit the option to

purchase the shares of the complaining shareholder in order to cause

LKWD-PRR212_00334

LKWD-PRR212_00334



dismissal of the suit. The distributions-to-shareholders statute

generally forbids a corporation from reacquiring shares by distribution

if such distribution would render the corporation insolvent. A prior

panel of this court instructed the district court to determine whether

distribution of NJC corporate assets to Cox, a shareholder, would

render NJC insolvent and, if so, to direct NJC to pay PBGC, a creditor,

before distributing any assets to Cox. On remand, the district court

heeded this court’s instruction. The district court adopted the

magistrate judge’s report and recommendation and valued PBGC’s

claim at $13,887,822.00. The district court also found that “payment

to Cox would violate the insolvency test” as assessed at the time of

payment and, concluding that this court’s mandate so required,

ordered that PBGC’s claim be paid in full first, before any distribution

to Cox. The court affirmed the district court’s order and judgment.
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Areas of Law: Arbitration & Mediation, Business Law

IBI Group, Michigan, LLC, f/k/a Giffels, LLC ("Giffels"), appealed a
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circuit court order ordering it to arbitrate its claims against

Outokumpu Stainless USA, LLC, f/k/a ThyssenKrupp Stainless USA,

LLC ("OTK"), and ThyssenKrupp Steel USA, LLC, f/k/a ThyssenKrupp

Steel and Stainless USA, LLC ("TK Steel") (collectively, "the steel

companies"), pursuant to an arbitration provision in the contracts at

the center of this dispute. Giffels initiated this action after the steel

companies commenced arbitration proceedings once it became

apparent that the action the steel companies had initiated in the

federal district court involving the same contract dispute would be

dismissed for lack of subject-matter jurisdiction. The trial court

thereafter granted the steel companies' motion to stay the action

pending the completion of arbitration, and Giffels appealed, arguing

that, under the circumstances, the steel companies either had no

right to compel arbitration or had waived that right. The Supreme

Court found that the language of the arbitration provisions in the

contracts executed by the parties gave the steel companies the broad

right to select arbitration as a method to resolve any disputes based

on those contracts, and, because Giffels failed to demonstrate

substantial prejudice as a result of the steel companies' actions, the

steel companies did not waive their right to proceed in arbitration.

Accordingly, the order of the trial court sending the case to

arbitration and staying all proceedings pending the completion of the

arbitration of the claims presented in this action was affirmed.
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In re Longview Energy Co.

Court: Supreme

Court of Texas

Docket: 14-0175

Opinion Date: May 8, 2015

Areas of Law: Business Law, Civil Rights

To suspend execution of a money judgment on appeal, a judgment

debtor must post security as required by Tex. Civ. Prac. & Rem. Code

52.006 and Tex. R. App. P. 24. The security must cover

compensatory damages, interest, and costs, but is subject to caps. In

this case, Longview Energy Company obtained a judgment against

five defendants for breach of fiduciary duty. Defendants appealed

and together posted a $25 million bond as security to supersede

enforcement of the judgment. The trial court applied the caps
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enforcement of the judgment. The trial court applied the caps

separately to each of four jointly and severally liable defendants,

requiring the four defendants to post security equal to the lesser of

$25 million or fifty percent of Defendants’ net worth. The court of

appeals reversed the security order, concluding that Defendants were

together required to post only $25 million in security to supersede the

judgment as to them all. All parties petitioned the Supreme Court for

relief by mandamus. The Supreme Court denied mandamus relief,

holding (1) the money judgment award at issue was not for

“compensatory damages,” and therefore, the Court need not

consider whether the court of appeals correctly applied the caps on

security; and (2) the trial court did not abuse its discretion in ordering

post-judgment discovery.
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Bostick v. CMM Properties, Inc.

Court: Supreme

Court of Georgia

Docket: S14G1223

Opinion Date: May 11, 2015

Areas of Law: Business Law, Civil Procedure, Real Estate &

Property Law

In January 1992, Diversified Capital Management, Inc. leased

premises designated as a grocery store to James Bostick. In August

1992, Diversified assigned its rights as lessor to Ingram Timber

Enterprises, L.P. In October 2000, Bostick, with the approval of

Ingram, subleased the property to CMM Properties, Inc. (“CMM”). The

sublease was subject to all the terms of the original lease, referred to

by the parties as the “master lease.” In June 2005, Ingram filed suit

in superior court against CMM and three individual guarantors of the

sublease (collectively “the CMM parties”), but not Bostick. Ingram

claimed default under the terms of the master lease and sublease,

and sought liquidated damages under the master lease. The trial

court granted summary judgment to the CMM parties, finding that the

purported liquidated damages constituted a void and unenforceable

penalty. Ingram never appealed that final judgment. In January

2010, Ingram filed a complaint for rent and breach of contract

against Bostick, seeking the same liquidated damages sought in the

first suit. Then in November 2010, Bostick filed a third-party
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complaint against the CMM parties, claiming that if he was liable to

Ingram, then the CMM parties were liable to him. The CMM parties

moved for summary judgment, asserting, among other things, res

judicata, based on the judgment in the first lawsuit. Before the trial

court ruled on the summary judgment motion, Ingram and Bostick

entered into a consent judgment, which provided that Ingram was

entitled to judgment in excess of $1 million, but that Ingram would

not attempt to collect such judgment. Instead, the consent judgment

would be satisfied by Bostick pursuing the case against the CMM

parties. The trial court granted the CMM parties' motion for summary

judgment, finding that res judicata precluded the suit; that the

remedy provisions of the master lease were void and unenforceable

penalties; and that under the terms of the consent judgment

between Ingram and Bostick there was no real threat of liability for

Bostick, and thus, no secondary liability to be recovered by the third-

party action. Bostick appealed to the Court of Appeals, arguing that

he was not a party to the first lawsuit, therefore, it could not preclude

him in the second. The Court of Appeals affirmed, and as to the issue

of res judicata, finding that Bostick and the CMM parties were privies,

and therefore, that Bostick was bound by the judgment in the first

lawsuit. The Supreme Court reviewed the case and concluded that

the appellate court's analysis and conclusion were "fatally flawed"

because they were premised "on a basic misconception of the

doctrine of res judicata:" as a privy of the CMM parties, the doctrine

could not be applied against Bostick because of the lack of an

adversarial relationship in regard to the prior litigation. "Even if

Bostick was not deemed to be such a privy of the CMM parties, res

judicata is not properly asserted against him by the CMM parties so

as to preclude Bostick's third-party complaint because Bostick was not

involved in the initial suit brought by Ingram." The case was

remanded to the Court of Appeals for further proceedings.
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Appellees Larry Garner, Sr. and Larry Garner, Jr. were minority

shareholders in the Callaway Blue Springs Water Company (CBSW), a

closely held corporation. The majority shareholder was Cason

Callaway, Jr. In 2007, the Garners sued Callaway and his son and

attorney-in-fact, Kenneth Callaway, for specific performance of an

oral stock purchase agreement, alleging that the Callaways had

reneged on an oral contract under which Cason Callaway, Jr. had

agreed to purchase the Garners' 7,500 shares of CBSW stock.

Following a bench trial, the trial court entered a detailed final order

directing Callaway's estate to perform under the agreement by

purchasing the stock at the agreed price of $160 per share, for a

total purchase price of $1.2 million. The trial court also awarded

prejudgment interest pursuant to OCGA 13-6-13 on the $1.2 million

purchase price, running from the date of breach through the date of

judgment. The Court of Appeals affirmed. The Supreme Court

granted certiorari to determine whether OCGA 13-6-13 authorized

the award of prejudgment interest on a judgment granting relief only

in the form of specific performance. After review, the Court answer

the question in the negative. Though the Court reversed the trial

court to the extent it awarded prejudgment interest under OCGA 13-

6-13, the Court remanded for a determination as to whether

prejudgment interest may nonetheless be awarded in this case under

OCGA 7-4-15.
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McHugh Fuller Law Group, PLLC v.
PruittHealth-Toccoa, LLC

Court: Supreme

Court of Georgia

Docket: S15A0362,

Docket: S15A0641

Opinion Date: May 11, 2015

Areas of Law: Antitrust & Trade Regulation, Business Law,

Injury Law

McHugh Fuller Law Group, PLLC, a Mississippi-based law firm, ran a

full-page advertisement in a Northeast Georgia local newspaper,

noting that Heritage Healthcare of Toccoa, a Stephens County nursing

home owned by PruittHealth, had been cited by the government for
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deficiencies in the care of its residents and inviting those suspecting

abuse or neglect of a loved one at the facility to call the law firm. On

the following day, PruittHealth filed a verified complaint for

temporary and permanent injunctive relief under the Georgia

Uniform Deceptive Trade Practices Act (UDTPA), and petitioned ex

parte for a temporary restraining order. That same day, the

Stephens County Superior Court entered a temporary restraining

order enjoining McHugh Fuller from publishing, in any newspaper or

other media, advertisements regarding PruittHealth utilizing the

language of the ad. At the hearing, PruittHealth presented testimony

that the government citation referenced in the ad arose from an old

report, that the cited deficiencies had been resolved immediately,

and the ad had caused severe damage to the facility's reputation.

McHugh Fuller presented testimony to substantiate and justify the

specific language used in the ad. The trial court found the ad to be

deceptive and thus in violation of the UDTPA. Thereafter, the trial

court signed an order enjoining McHugh Fuller “from publishing or

causing the offending advertisement to be published in the future”

and requiring McHugh Fuller remove postings of the ad. McHugh

Fuller filed a verified answer and a motion to amend and/or for

reconsideration of the court's order. The Supreme Court consolidated

both parties' appeals of the trial court's rulings.. In case S15A0362,

the Supreme Court concluded the trial court erred by granting

permanent injunctive relief at the conclusion of the interlocutory

hearing without giving McHugh Fuller clear notice at the time that it

was doing so. In case S15A0641, the Court found the trial court erred

in its conclusion that that the appellate record in McHugh Fuller's

initial appeal should not have included any filings in the trial court

submitted after the entry of the permanent injunction on June 2,

2014.
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YTC Dream Homes, Inc. and other franchisees (collectively, YTC) filed

in Lake Superior Court a contract-related action against franchisor

DirectBuy, Inc. and related parties (collectively, DirectBuy). YTC filed

a motion requesting pro hac vice admission of five out-of-state

attorneys to represent YTC in the case. The trial court initially granted

YTC’s motion but, upon the objection of DirectBuy, vacated its original

order and issued an order denying YTC’s motion, holding that YTC did

not overcome the presumption under Lake County Local Rule 5(C)

that an attorney not licensed in Indiana is not permitted to practice

before it. The Supreme Court reversed, holding that Local Rule 5(C)

does not create a presumption against pro hac vice admissions.

Remanded to the trial court with instructions to determine, within the

discretion granted by the Indiana Admission and Discipline Rule 3(2),

whether good cause exists for the admission of the attorneys.
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In re Nine Systems Corp. S’holders Litig.

Court: Delaware

Court of Chancery

Docket: CA 3940-

VCN, Docket: CA

6170-VCN

Opinion Date: May 7, 2015

Areas of Law: Business Law

Plaintiffs - shareholders in their individual capacities - filed a

complaint alleging that Defendants breached the duty of loyalty by

conducting a self-interested recapitalization. Monetary damages were

not available to Plaintiffs, but the Court of Chancery granted Plaintiffs

leave to petition the Court for an award of attorneys’ fees and

expenses, noting its inherent equitable power to shift attorneys’ fees

and its statutory authority to shift costs. The Court concluded that

Plaintiffs were entitled to an award of $2 million in attorneys’ fees

and expenses, as such an award promotes meritorious litigation to

address harm from disloyal acts and comports with equitable

principles.
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Centennial Casualty v. Western Surety Co.

Court: South

Carolina Supreme

Court Docket: 27522

Opinion Date: May 13, 2015

Areas of Law: Business Law, Contracts

Charleston Auto Auction (Charleston Auto) is a wholesale auctioneer

of automobiles. In 2008, an automobile dealer, A3 Auto Center (A3),

sought to purchase three automobiles from other car dealerships

(Sellers) and use Charleston Auto to facilitate the sale. Pursuant to a

statutory requirement, A3 obtained a surety bond from CNA Surety.

Charleston Auto located the three vehicles that A3 ultimately

purchased. A3 paid Charleston Auto for the vehicles with three

checks, which were eventually returned for insufficient funds.

Charleston Auto sought reimbursement from its insurance carrier,

petitioner Centennial Casualty Co. Petitioner paid Charleston Auto's

claim and demanded reimbursement from CNA Surety pursuant to

A3's surety bond. CNA Surety refused to pay, contending that the

Dealer Bond Statute did not apply to the transaction as neither

petitioner nor Charleston Auto was a "legal representative" who

suffered a loss or damage. Petitioner then filed suit against CNA

Surety, claiming that Charleston Auto was the "legal representative"

of A3 and the Sellers and that Petitioner was subrogated to

Charleston Auto's rights to seek damages under the Dealer Bond

Statute. The trial court found that Petitioner was entitled to

reimbursement under A3's surety bond, and CNA Surety appealed.

The court of appeals reversed, finding that "[Charleston Auto] and

[Petitioner] were not legal representatives of the Sellers" because

Charleston Auto "did not stand in the shoes of the Sellers." Petitioner

filed a petition for writ of certiorari contending that the court of

appeals ignored the "legal representative" designation in the bills of

sale and misapplied the plain language of the Dealer Bond Statute.

The Supreme Court agreed, reversed and remanded.
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Court: Supreme

Court of Mississippi

Citation: 2013-IA-

01063-SCT

Opinion Date: May 14, 2015

Areas of Law: Business Law, Civil Procedure, Insurance Law

More than three years after learning his insurance policy had expired

and his agent had not procured a replacement, Joe Tally sued his

insurance agent, Ronald McMorris, claiming he “breached a standard

of care recognized in the State of Mississippi to the insured for not

notifying [him] of the cancellation of [his insurance] policy.” Because

Tally failed to bring his claims within the three-year statute of

limitations, his claims were time-barred. The Supreme Court

therefore reversed the circuit court’s denial of McMorris’s motion for

summary judgment and rendered judgment in his favor.
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In Re Cornerstone Theraputics, Inc. Leal,
et al. v. Meeks, et al.

Court: Delaware

Supreme Court

Docket: 564, 2014,

Docket: 706,2014

Opinion Date: May 14, 2015

Areas of Law: Business Law, Civil Procedure, Corporate

Compliance

These appeals both involved damages actions by stockholder plaintiffs

arising out of mergers in which the controlling stockholder, who had

representatives on the board of directors, acquired the remainder of

the shares that it did not own in a Delaware public corporation. Both

mergers were negotiated by special committees of independent

directors, were ultimately approved by a majority of the minority

stockholders, and were at substantial premiums to the pre-

announcement market price. Nonetheless, the plaintiffs filed suit in

the Court of Chancery in each case, contending that the directors had

breached their fiduciary duty by approving transactions that were

unfair to the minority stockholders. In both appeals, it was

undisputed that the companies did not follow the process established

in "Kahn v. M&F Worldwide Corporation" as a safe harbor to invoke
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the business judgment rule in the context of a self-interested

transaction. In both cases, the defendant directors were insulated

from liability for monetary damages for breaches of the fiduciary duty

of care by an exculpatory charter provision adopted in accordance

with 8 Del. C. 102(b)(7). Despite that provision, the plaintiffs in each

case sued the controlling stockholders and their affiliated directors,

and also sued the independent directors who had negotiated and

approved the mergers. The issue central to both, presented for the

Supreme Court's review was whether, where the plaintiff challenges

an interested transaction that is presumptively subject to entire

fairness review, must plead a non-exculpated claim against the

disinterested, independent directors to survive a motion to dismiss by

those directors. The Court answered that question in the affirmative:

a plaintiff seeking only monetary damages must plead non-

exculpated claims against a director who is protected by an

exculpatory charter provision to survive a motion to dismiss,

regardless of the underlying standard of review for the board's

conduct. The Court of Chancery in both of these cases denied the

defendants' motions to dismiss because it read the Supreme Court's

precedent to require doing so, regardless of the exculpatory provision

in each company's certificate of incorporation. When the independent

directors are protected by an exculpatory charter provision and the

plaintiffs are unable to plead a non-exculpated claim against them,

those directors are entitled to have the claims against them

dismissed, in keeping with the Court's opinion in "Malpiede v.

Townson" (and cases following that decision). Accordingly, the Court

remanded both of these cases to allow the Court of Chancery to

determine if the plaintiffs sufficiently pled non-exculpated claims

against the independent directors.
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Receive this and other FREE daily opinion
summaries from Justia

Sun Capital Partners III, LP v. New
England Teamsters & Trucking Indus.
Pension Fund

Court: U.S. 1st Circuit Court of Appeals

Docket: 12-2312 Opinion Date: July 24, 2013

Judge: Lynch

Areas of Law: Banking, Business Law, ERISA, Labor & Employment

Law

This case concerned the withdrawal liability for a pro rata share of

unfunded vested benefits to a multiemployer pension fund of Scott

Brass, Inc. (SBI), a bankrupt company. SBI had withdrawal pension

obligations to the multiemployer pension fund (TPF), which sought to

impose the obligations on two private equity funds (Plaintiffs).

Plaintiffs asserted they were passive investors that indirectly

controlled SBI and sought a declaratory judgment against the TPF.

The TPF counterclaimed and sought payment of the withdrawal

liability at issue. The district court entered summary judgment for

Plaintiffs. The First Circuit Court of Appeals affirmed in part,

reversed in part, and vacated in part, holding (1) at least one of the

private equity funds that operated SBI sufficiently operated and was

advantaged by its relationship with SBI, and further factual

development was necessary as to the other equity fund; (2) the

district court erred in entering summary judgment for Plaintiffs

under the "trades or businesses" aspect of a two-part "control

group" test under 29 U.S.C. 1301(b)(1); and (3) the district court

correctly entered summary judgment for Plaintiffs on TPF's claim of

liability on the ground that the funds had engaged in a transaction

to evade or avoid withdrawal liability. Remanded.
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Court: Delaware Supreme Court

Docket: 534, 2012 Opinion Date: July 22, 2013

Judge: Steele

Areas of Law: Business Law, Corporate Compliance

The Court of Chancery dismissed a class action complaint that

objected to the merger of a limited partnership with its general

partner's controller. The plaintiff-limited partner's complaint alleged

that the general partner (its controller) and its directors took actions

during and preceding the merger negotiations that breached the

contractual duties the partnership agreement. Upon review, the

Supreme Court concluded that the plaintiff's allegations that the

independent directors failed to negotiate effectively did not permit a

reasonable inference that the independent directors breached their

duty to act with subjective good faith. Therefore the Supreme Court

affirmed dismissal of the complaint.
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Schmitt v. MeritCare Health System

Court: North Dakota Supreme Court

Docket: 20130013 Opinion Date: July 22, 2013

Judge: Sandstrom

Areas of Law: Business Law, Contracts, Health Law, Injury Law

Plaintiff-Appellant John Schmitt appealed the dismissal of his claims

against MeritCare Health System for defamation, tortious

interference with a prospective business advantage, and violation of

state antitrust law. Upon review, the Supreme Court concluded that

Plaintiff's allegations lacked merit, and affirmed the grant of

summary judgment dismissing his claims.
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Construction Law

The American Society of Heating, Refrigerating and Air-Conditioning

Engineers (ASHRAE) is composed of industry members,

academicians, design professionals, and government officials. Its

standards provide guidelines for refrigeration processes and design

and maintenance of energy efficient buildings. Thermal

manufactures liner insulation systems for nonresidential metal

buildings. Thermal’s liner systems compete with “over-the-purlin

systems,” which comprise about 90% of the market for metal

building roof insulation systems. Since 1999, ASHRAE has published

Standard 90.1, which rates the energy efficiency of insulation

assemblies and has considerable influence in the commercial

building industry. In 2011, the Department of Energy determined

that Standard 90.1 would be the national commercial building

reference standard; within two years every state had to certify that

it had adopted a commercial building code that is at least as

stringent as Standard 90.1. Until 2010, Standard 90.1 treated non-

laminated metal building insulation assemblies, like Thermal’s liner

systems, differently from other insulation assemblies. Owners had to

obtain special permission to install liner systems. Thermal alleged

that representatives of the North American Insulation Manufacturer’s

Association and the Metal Building Manufacturers Association, both

of which have voting members on ASHRAE’s Envelope

Subcommittee, procured this result by providing inaccurate data.

ASHRAE declined to accept results of tests commissioned by

Thermal. Thermal sued, alleging unfair competition, violation of

Wisconsin’s Deceptive Trade Practices Act, antitrust violations, and

violation of the Lanham Act. The court rejected all of the claims.

The Seventh Circuit affirmed.
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Reddam v. CIR

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-72135 Opinion Date: June 13, 2014

Judge: Hurwitz

Areas of Law: Business Law, Tax Law

The Commissioner disallowed petitioner's claimed deduction on his

1999 tax return for a capital loss purportedly generated by several
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Cayman Islands entities. Petitioner invested in an Offshore Portfolio

Investment Strategy (OPIS) in order to reduce the tax liability

associated with petitioner's strategy of either taking his company,

DiTech, public or selling it. The Tax Court affirmed. Applying the

economic substance doctrine, the court concluded that the record

amply supported the Tax Court's factual conclusion that petitioner

pursued the OPIS product solely for its tax benefits and that the Tax

Court had ample record support for its factual conclusion that the

OPIS transaction had no practical economic effects other than the

creation of income tax losses. Accordingly, the court affirmed the

judgment of the district court.
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MMS Construction & Paving v. Head, Inc.,
et al

Court: U.S. 10th Circuit Court of Appeals

Docket: 13-6076 Opinion Date: June 19, 2014

Judge: Hartz

Areas of Law: Business Law, Construction Law, Contracts,

Government Contracts

MMS Construction & Paving, L.L.C. entered into a subcontract with

Head, Inc. to pave asphalt runway shoulders at Altus Air Force Base

in Oklahoma. The project was delayed and MMS, expressing concern

that Head had not been making agreed payments, quit the job.

MMS also complained that completing the job would be more

expensive than it originally believed because certain requirements

were being imposed that Head said would be waived. After MMS

quit, Head finished the job, relying on other subcontractors. MMS

sued Head on state-law claims of breach of contract, tortious breach

of contract, quantum meruit, and misrepresentation, and brought a

claim under the federal Miller Act on Head’s surety bond for the

project. Head filed a counterclaim, alleging that MMS breached the

contract. After a jury trial, MMS was awarded damages and attorney

fees. Head filed a motion for judgment as a matter of law or for a

new trial, both of which the district court denied. Head appealed,

arguing: (1) the evidence at trial was insufficient to show that Head

breached the contract; (2) if there was a breach, it was not

material; (3) an Oklahoma statute limited MMS’s breach-of-contract

damages to the amount unpaid plus interest; (4) the evidence was
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not sufficient to establish MMS’s alleged lost-profits damages for

breach of contract; (5) MMS did not present sufficient evidence to

prove misrepresentation or any damages from misrepresentation,

MMS waived the misrepresentation claim, and the award of

misrepresentation damages duplicated the award of damages for

breach of contract; and (6) MMS was not entitled to attorney fees

from Head because the Miller Act does not allow recovery of those

fees. Upon careful consideration of the district court record, the

Tenth Circuit reversed damages award based on the

misrepresentation claim because the jury’s award was not supported

by any evidence at trial. On all other issues, the Court affirmed.
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Tucker v. Ernst & Young LLP

Court: Alabama Supreme Court

Docket: 1121048 Opinion Date: June 13, 2014

Judge: Main

Areas of Law: Business Law, Professional Malpractice & Ethics

Wade Tucker and Wendell Cook Testamentary Trust, on behalf of

shareholders of HealthSouth Corporation brought a shareholder-

derivative action against Ernst & Young, LLP ("E&Y"), asserting

claims of "audit malpractice" based on E&Y's failure to discover and,

if discovered, to report accounting fraud. The "audit malpractice"

claims included various claims of negligence, breach of contract, and

fraud. The action was referred to arbitration, and an arbitration

award was entered in favor of E&Y. HealthSouth filed a motion in

the Circuit Court seeking to vacate the award. The circuit court

denied the motion to vacate and entered a final judgment in favor

of E&Y based on the award. HealthSouth appeals. Finding no

reversible error, the Supreme Court affirmed.
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Areas of Law: Arbitration & Mediation, Business Law, Contracts

The issue this case presented to the Delaware Supreme Court

centered on the circumstances under which an arbitration award

could be vacated where it was argued that the arbitrator manifestly

disregarded the law. The parties to a corporate acquisition agreed

to arbitrate disputes about the acquired company’s balance sheet on

the effective date of the transaction. They retained an arbitrator to

decide whether a workers' compensation reserve had been

calculated correctly. The arbitrator decided, without any analysis,

that there would be no adjustment to the balance sheet. The Court

of Chancery vacated the arbitrator's decision, finding that the

arbitrator did not follow the relevant provision of the parties’ share

purchase agreement. But the test for “manifest disregard for the

law” was not whether the arbitrator misconstrued the contract (even

if the contract language is clear and unambiguous). "To vacate an

arbitration award based on 'manifest disregard of the law,' a court

must find that the arbitrator consciously chose to ignore a legal

principle, or contract term, that is so clear that it is not subject to

reasonable debate." Because the record did not support such a

finding, the arbitrator’s award was reinstated.
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Biolase, Inc. v. Oracle Partners, L.P.

Court: Delaware Supreme Court

Docket: 270, 2014 Opinion Date: June 12, 2014

Judge: Strine

Areas of Law: Business Law, Corporate Compliance

This appeal stemmed from dispute in the Court of Chancery over

the membership of the board of directors of Biolase, Inc. The Court

of Chancery resolved the dispute by finding that the Biolase board of

directors consisted of five directors, including Paul Clark. The Court

of Chancery concluded that Clark was appointed to the Biolase

board after a previous director, Alexander Arrow, resigned through

oral statements at a board meeting. A press release issued by

Biolase after the board meeting quoted Federico Pignatelli, Biolase's

Chief Executive Officer and Chairman, as saying he was "thrilled"

with Clark's appointment to the board. But Pignatelli quickly

reversed course when he learned that Clark had aligned himself with
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a faction of the board that wanted to remove Pignatelli from his

position as CEO. Pignatelli argued that because Arrow's resignation

at the board meeting was given orally and was not reduced to

writing before Clark was appointed to fill the vacancy created by

Arrow's resignation, Clark had not been properly appointed to the

board under 8 Del. C. section 141(b). Biolase's largest stockholder,

appellee Oracle Partners, L.P., brought suit Biolase seeking a

declaration that, among other things, Arrow had resigned from the

Biolase board and been replaced by Clark at the board meeting. The

Court of Chancery rejected the Pignatelli Faction's legal argument

and held that section 141(b) was a permissive statute, that a

director may resign by an oral statement, and that there was no

requirement that a resignation be in writing. Because the Court of

Chancery's holding that directors are permitted under section 141(b)

to resign by oral statements was not legally erroneous and the

Court of Chancery's determination that Arrow resigned at the board

meeting was supported by substantial evidence, the Supreme Court

affirmed the Court of Chancery's ruling that Clark was properly

appointed to the Biolase board of directors.
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St. Alphonsus Diversified Care, Inc. v.
MRI Associates, LLP

Court: Idaho Supreme Court - Civil

Docket: 40012-2012 Opinion Date: June 17, 2014

Judge: Eismann

Areas of Law: Business Law, Contracts

Saint Alphonsus Diversified Care, Inc. (and others) formed a general

partnership named MRI Associates. The parties executed a written

partnership agreement (effective April 1985). The primary purpose

of the partnership was to acquire and operate diagnostic and

therapeutic devices, equipment, and accessories, beginning with a

magnetic resonance imaging (MRI) scanner. MRI Associates and

others formed two limited partnerships. One was named "MRI

Limited Partnership," and it owned and operated an MRI scanner

located on the hospital campus of Saint Alphonsus; the other limited

partnership was named "MRI Mobile Limited Partnership," and it

owned and operated mobile MRI scanners. For decades, a group of

radiologists known as Gem State Radiologists had interpreted
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medical images pursuant to a contract that gave them the exclusive

right to serve the radiological needs of patients of Saint Alphonsus.

After the formation of MRI Associates, they interpreted MRI scans

performed at MRI Center. In 1998, the Radiologists began planning

to construct and operate an outpatient facility in Boise that was

located away from the hospital. There were negotiations among the

Radiologists, Saint Alphonsus, and MRI Associates to have one

medical imaging entity, but those negotiations were unsuccessful.

There was evidence that Saint Alphonsus was negotiating against

MRI Associates with the Radiologists. In 1999, the Radiologists

formed Intermountain Medical Imaging, LLC, (“IMI”), and a month

later opened their facility. In 1998, Saint Alphonsus began

negotiating with the Radiologists to partner with them in the imaging

center. In 2001, Saint Alphonsus became a member of IMI. In

2002, IMI opened another facility in Meridian. In 2004, Saint

Alphonsus gave notice to MRI Associates that it would dissociate

from the partnership effective on April 1, 2004. Under the

partnership agreement, Saint Alphonsus could not compete with MRI

Associates for a period of one year. Saint Alphonsus then filed suit

seeking to recover the value of its partnership interest from MRI

Associates, and MRI Associates responded by filing a multi-count

counterclaim and claims against third parties. The third-party claims

were ultimately dismissed. The jury found Saint Alphonsus liable on

all causes of action, and MRI Associates was awarded a judgment in

the sum of $36.3 million. That judgment was vacated on appeal,

and the case was remanded for further proceedings. The case was

again tried to a jury. The district court submitted four claims for

relief to the jury: breach of contract, intentional interference with a

prospective economic advantage, breach of fiduciary duty, and civil

conspiracy. The jury found in favor of the MRI Entities on each of

the claims. Saint Alphonsus appealed, and the MRI Entities cross-

appealed. Finding no reversible error, the Supreme Court affirmed

the district court's judgment.
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Judge: Jones
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Areas of Law: Business Law

Appellants-plaintiffs Wandering Trails, LLC and Liquid Realty, Inc.

appealed the district court’s entry of summary judgment and denial

of their veil-piercing claims against defendants Big Bite Excavation,

Inc., Piper Ranch, LLC, and Tim and Julie Schelhorn in their

individual capacity. Big Bite and Piper Ranch were both wholly

owned by the Schelhorns. Wandering Trails was created for the

purposes of obtaining and developing property. Wandering Trails

entered into an agreement with Piper Ranch under which Piper

Ranch agreed to pave the roadways for the development in

exchange for a 25% interest in Wandering Trails. Piper Ranch did

not do any work on the development. Wandering Trails and Liquid

Realty brought suit and alleged an alter ego claim against Big Bite,

Piper Ranch, and the Schelhorns. The district court granted

summary judgment to Big Bite and the Schelhorns and refused the

Plaintiffs’ veil-piercing claims. Wandering Trails and Liquid Realty

appealed, and the Schelhorns cross-appealed. Finding no reversible

error after careful consideration of the trial court record, the

Supreme Court affirmed.
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April Beguesse, Inc. v. Rammell

Court: Idaho Supreme Court - Civil

Docket: 40212 Opinion Date: June 18, 2014

Judge: Jones

Areas of Law: Business Law, Contracts

This appeal stemmed from a fraud, breach of contract, and breach

of warranty action brought by April Beguesse, Inc. (ABI) against

defendants Kenneth Rammell, the estate of Christa Beguesse, and

Christa Beguesse, Inc. (CBI), and a breach of contract counterclaim

brought by CBI against ABI. The parties went to trial and the jury

returned a verdict in favor of ABI on all claims. Defendants moved

for a judgment notwithstanding the verdict (JNOV) or in the

alternative a new trial. The district court granted Defendants’ motion

for JNOV on the finding of fraud by Christa’s estate and dismissed

that claim. The district court also granted Defendants a new trial on

the issue of damages unless ABI accepted a remittitur for damages

assessed against CBI only. The district court denied Defendants’
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motion on the remaining claims of breach of contract, breach of

warranty, and fraud. ABI accepted the remittitur. Defendants

appealed the district court’s denial of their motion. Defendants also

sought reversal of the district court’s judgment or in the alternative

a new trial on their counterclaim. Finding no reversible error, the

Supreme Court affirmed.
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Bank of Idaho v. First American Title

Court: Idaho Supreme Court - Civil

Docket: 41157-2013 Opinion Date: June 17, 2014

Judge: Eismann

Areas of Law: Business Law, Contracts, Insurance Law, Real Estate

& Property Law

In January 2007, the Bank of Idaho made two construction loans to

developers who planned to construct a fourplex on each of two

adjoining lots in Idaho Falls. The bank loaned one sum of money to

build a fourplex on Lot 1 and another sum for a fourplex on Lot 2.

The bank secured a separate policy of title insurance for each lot

that was issued by the predecessor of First American Title Insurance

Company. Each policy included an endorsement that the parties

understood would insure against loss or damage that the bank

might sustain by reason of a multifamily residence not being

constructed on the lot. After discussion with representatives of the

city, the developers changed their original plans and built both

fourplexes on Lot 2 and built a parking lot with storm water

retention and landscaping on Lot 1. The developers later defaulted

on their loans, and the bank foreclosed on both deeds of trust. At

the foreclosure sale, the bank acquired each lot by making a full

credit bid on all amounts due and owing on the note secured by the

deed of trust. In 2010, the bank submitted a claim under the title

policy issue with respect to Lot 1 to recover under the endorsement.

The insurance company rejected the claim and the bank filed suit to

recover under the policy. The district court granted the insurance

company’s motion for summary judgment and dismissed this action.

The bank then appealed. The Supreme Court concluded after its

review that the district court erred in holding that the title insurance

company had no liability under the policy. The endorsement

provided that "[t]he Company hereby insures the owner of the

LKWD-PRR212_00362

LKWD-PRR212_00362



indebtedness secured by the insured mortgage against loss or

damage which the insured shall sustain by reason of the failure of [a

multifamily residence to be built on Lot 1]." The endorsement

insured against "loss or damage" that the bank argued was the

failure of the multifamily residence to be constructed on the lot. It

did not define what constituted "loss or damage." Subsections of the

pertinent indemnity clause stated limits on the insurance company's

liability, but it did not define loss or damage. Accordingly, the district

court was reversed and the case remanded for further proceedings.
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Pierce v. McMullen

Court: Idaho Supreme Court - Civil

Docket: 40368-2012 Opinion Date: June 17, 2014

Judge: Eismann

Areas of Law: Business Law, Civil Procedure, Real Estate &

Property Law

In 2009, Joseph Pierce filed suit against Steven McMullen and

Highland Financial, LLC, seeking damages for various violations of

the Idaho Consumer Protection Act and for breach of contract, all

based upon an alleged scam in which the Defendants represented

that they could protect Pierce from losing his equity in real property

that was facing foreclosure. Pierce alleged that the Defendants

obtained title to his real property pursuant to a promise to assume

the loans secured by the property, to market and sell the property,

and to pay him at least $50,000 or more from the sale proceeds,

depending upon the sale price. He claimed that he deeded the

property to the Defendants, that they failed to make the payments

on the loans, and that the property was sold at a foreclosure sale.

The complaint also alleged that Highland Financial was the alter ego

of McMullen. Defendants did not appear, and on August 6, 2010, the

court entered default against them. Mr. Pierce filed his amended

complaint on May 11, 2011. The complaint simply added allegations

to support an award of punitive damages. On June 13, 2011, Mr.

McMullen filed a notice of appearance on behalf of himself and on

behalf of Highland Financial. McMullen filed an answer to the

amended complaint in his behalf and on the behalf of Highland

Financial. McMullen was not licensed to practice law in Idaho,

therefore his appearance on behalf of Highland Financial and the
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answer he filed on its behalf were nullities. In his answer, McMullen

only denied the allegations regarding punitive damages. The case

was scheduled for trial to commence on June 18, 2012. Plaintiff

appeared with counsel, but the Defendants again did not appear.

After discussion with Pierce’s counsel, the district court stated that

McMullen "is defaulted, his answer is stricken, and the plaintiff

prevails on their [sic] claims," then asked Pierce to present evidence

as to damages. Pierce testified as did another alleged victim of.

McMullen. At the conclusion of the testimony, Pierce’s counsel filed

proposed findings of fact and conclusions of law and a trial brief.

The district court then issued its memorandum decision holding that.

Pierce failed to prove any of his claims and ordered that his

amended complaint be dismissed with prejudice. Pierce timely

appealed. Largely because Defendants failed to appear and failed to

answer the complaint and the facts of this case were therefore

undisputed, the Supreme Court concluded that the district court

erred in holding that Pierce did not prove his case. The case was

remanded for further proceedings.

http://j.st/Zw63 View Case

View Case on: Justia  Google Scholar

Badeen v. PAR, Inc.

Court: Michigan Supreme Court

Docket: 147150 Opinion Date: June 13, 2014

Judge: Zahra

Areas of Law: Business Law

George Badeen (a licensed collection agency manager) and Midwest

Recovery and Adjustment, Inc. (a licensed collection agency that

Badeen owned and operated) brought a class action against PAR,

Inc.; Remarketing Solutions; CenterOne Financial Services, LLC; and

numerous other lenders and forwarding companies doing business in

Michigan. Plaintiffs alleged that defendant "forwarding companies"

acted as collection agencies under Michigan law but did so without a

license, in violation of MCL 339.904(1), and that defendant lenders,

who hired the forwarding companies, violated Michigan law by hiring

unlicensed collection agencies, in violation of MCL 445.252(s).

Plaintiffs further alleged that the violations injured them by

impeding their business while not complying with Michigan law.

Defendants moved for summary judgment, arguing that the

forwarding companies did not satisfy the definition of "collection
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agency" because the phrase "soliciting a claim for collection" in that

statute referred to asking the debtor to pay the debt, which the

forwarding companies did not do. The court granted defendants’

motion. The Court of Appeals affirmed. Upon review, the Supreme

Court concluded that the forwarding companies indeed did fall within

the statutory definition of collection agencies. Accordingly, the Court

vacated Part III(B) of the Court of Appeals' judgment, and

remanded this case to the Circuit Court for further proceedings.
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863 To Go, Inc. v. Department of Labor

Court: Vermont Supreme Court

Docket: 2013-413 Opinion Date: June 13, 2014

Judge: Crawford

Areas of Law: Business Law, Labor & Employment Law

The single issue in this appeal was whether payments by employer

863 To Go, Inc. to its delivery drivers should have been excluded

from the calculation of employer's contribution to Vermont's system

of unemployment compensation. "In a process known to anyone

who has ever ordered a pizza, the customer calls in his or her order.

A bilateral contract based on an exchange of mutual promises is

formed. The customer promises to pay for the meal either upon

delivery or before. The price is set, except for any gratuity, as is the

description of the meal. Employer promises to obtain the food and

arrange for its delivery. . . . The delivery driver plays no discernible

role in creating the contract of sale. The record contains no evidence

that he or she can vary the terms of sale, either with respect to

price or to product. The driver's only role is to deliver the food and

to pick up the purchase price if it has not already been paid. He or

she has not 'sold' anything. He or she has, obviously, 'delivered'

dinner." Since the "selling" requirement of the exemption in section

1301(6)(C)(xxi) was not met, the Supreme Court affirmed the

decision of the Employment Security Board that employer was

obligated to pay an unemployment compensation contribution to the

Department of Labor with respect to its delivery drivers.
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OMJ Pharms., Inc. v. United States

Court: U.S. 1st Circuit Court of Appeals

Docket: 13-1008 Opinion Date: June 3, 2014

Judge: Kayatta

Areas of Law: Business Law, Tax Law

At issue in this appeal was a tax credit that offset federal tax owed

on income earned in the operation of a business in Puerto Rico. The

credit remained available to taxpayers under section 936 of the

Internal Revenue Code during the ten-year transition period after

section 936 was repealed. During the transition period, the taxable

income an eligible claimant could claim in computing its credit was

capped at an amount approximately equal to the average of the

amounts it had previously claimed, but the cap could be adjusted for

a taxpayer’s purchases and sales of businesses that had generated

credit-eligible income. In this case, Appellant-corporation, a U.S.

taxpayer, sold a line of businesses in Puerto Rico to a foreign

corporation that did not pay U.S. corporate income taxes. Appellant

argued it was not required to reduce its cap because the buyer had

no credit cap to increase. The district court granted summary

judgment for the government. The First Circuit reversed, holding (1)

the reduction in a seller’s cap as a result of the sale of a business

line is appropriate only in the event of a corresponding increase in

the buyer’s cap; and (2) therefore, the transfers did not reduce
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Appellant’s credit cap.
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Lotes Co., Ltd. v. Hon Hai Precision
Industry Co.

Court: U.S. 2nd Circuit Court of Appeals

Docket: 13-2280 Opinion Date: June 4, 2014

Judge: Katzmann

Areas of Law: Antitrust & Trade Regulation, Business Law

Plaintiff filed suit under the Sherman Act, 15 U.S.C. 1,2, alleging

that defendants, a group of five competing electronics firms, have

attempted to leverage their ownership of certain key patents to gain

control of a new technology standard for USB connectors and, by

extension, to gain monopoly power over the entire USB connector

industry. The court held that, under principles articulated in a line of

recent Supreme Court decisions extending from Arbaugh v. Y&H

Corp. to Sebelius v. Auburn Regional Medical Center, the

requirements of the Foreign Trade Antitrust Improvement Act

(FTAIA), 15 U.S.C. 6a, are substantive and nonjurisdictional in

nature. Because Congress has not clearly stated that these

requirements are jurisdictional, they go to the merits of the claim

rather than the adjudicative power of the court. In so holding, the

court overruled the court's prior decision in Filetech S.A. v. France

Telecom S.A. The court also concluded that, although the FTAIA's

requirements are nonjurisdictional and thus potentially waivable, the

court rejected plaintiffs' argument that defendants somehow have

waived them by contract in this case; foreign anticompetitive

conduct can have a statutorily required direct, substantial, and

reasonably foreseeable effect on U.S. domestic or import commerce

even if the effect does not follow as an immediate consequence of

defendant's conduct, so long as there is a reasonably proximate

causal nexus between the conduct and the effect; the court rejected

the interpretation of "direct...effect" advanced by the Ninth Circuit in

United States v. LSL Biotechnologies in favor of the interpretation

advocated by amici curiae the United States and the FTC and

adopted by the Seventh Circuit in its en banc decision in Minn-Chem,

Inc. v. Agrium, Inc.; and the court need not decide, however,

whether plaintiff here has plausibly alleged the requisite "direct,

substantial, and reasonably foreseeable effect" under the proper
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standard. Accordingly, the court affirmed on alternative grounds the

judgment of the district court dismissing plaintiff's claims.
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StreetEasy, Inc. v. Chertok

Court: U.S. 2nd Circuit Court of Appeals

Docket: 13-1050 Opinion Date: June 5, 2014

Judge: Lynch

Areas of Law: Business Law, Consumer Law, Corporate Compliance

StreetEasy filed suit under the Anticybersquatting Consumer

Protection Act, 15 U.S.C. 1125(d). This appeal arose out of the

attempted resolution of a dispute between a real estate listing

website and one of its co-founders over the propriety of actions

taken by the co-founder when he separated from the company, and

the validity of corporate actions that occurred before his departure.

Because the order of dismissal failed to retain jurisdiction over

enforcement of the parties' settlement agreement, or to incorporate

the terms of that agreement, the district court lacked jurisdiction to

enforce the agreement. Therefore, the court vacated the district

court's orders enforcing the settlement agreement and holding

defendant in contempt for noncompliance. Because defendant was

properly sanctioned for only one of the three factual contentions

identified by the district court as the basis for its sanctions award,

the court vacated that award and remanded the matter for

reconsideration of the appropriate amount of monetary sanctions in

light of this decision.
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Freedman v. Redstone

Court: U.S. 3rd Circuit Court of Appeals

Docket: 13-3372 Opinion Date: May 30, 2014

Judge: Greenburg

Areas of Law: Business Law, Corporate Compliance, Tax Law

Between 2008 and 2011, Viacom Inc. paid three senior executives

more than $100 million in bonus or incentive compensation.
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Compensation exceeding $1 million paid by a corporation to senior

executives is not normally deductible under federal tax law, but a

corporate taxpayer may deduct an executive’s otherwise

nondeductible compensation over $1 million if an independent

committee its board of directors approves the compensation on the

basis of objective performance standards and the compensation is

“approved by a majority of the vote in a separate shareholder vote”

before being paid. In 2007, a majority of Viacom’s voting

shareholders approved such a plan. Shareholder Freedman sued,

claiming that Viacom’s Board failed to comply with the terms of the

Plan and that, instead of using quantitative performance measures,

the Board partially based its awards on qualitative, subjective

factors, destroying the basis for their tax deductibility. Freedman

claimed that this caused the Board to award executives more than

$36 million of excess compensation. The plan was reauthorized in

2012. The district court dismissed. The Third Circuit affirmed. With

respect to his derivative claim, Freedman did not make a pre-suit

demand to the Board or present sufficient allegations explaining why

a demand would have been futile. With respect to his direct claim

regarding participation by stockholders without voting rights, federal

law does not confer voting rights on shareholders not otherwise

authorized to vote or affect Delaware law permit ting corporations

to issue shares without voting rights.
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FTC v. BurnLounge, Inc.

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-56228, 12-
56197, 12-55926

Opinion Date: June 2, 2014

Judge: Christen

Areas of Law: Business Law, Government & Administrative Law

The FTC filed suit against BurnLounge, a multi-level marketing

business, alleging violation of section 5(a) of the Federal Trade

Commission Act (FTCA), 15 U.S.C. 45(a)(1). The court agreed with

the district court that BurnLounge was an illegal pyramid scheme in

violation of the FTCA, in light of Webster v. Omnitron International,

Inc., because BurnLounge's focus was recruitment, and because the

rewards it paid in the form of cash bonuses were tied to recruitment

rather than the sale of merchandise. Further, the district court did
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not abuse its discretion by admitting the FTC's expert's testimony

because it was relevant and reliable. Accordingly, the court affirmed

the district court's order granting a permanent injunction against

BurnLoundge's continued operation.
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Wiand v. Lee, et al.

Court: U.S. 11th Circuit Court of Appeals

Docket: 13-10448 Opinion Date: June 2, 2014

Judge: Fuller

Areas of Law: Business Law, Corporate Compliance

This case is one of many "clawback" actions initiated by the Receiver

to recover profits from investors in a Ponzi scheme run by Arthur

Nadel. The Lee Defendants appealed the district court's grant of

summary judgment in favor of the Receiver on the Receiver's

complaint under Florida Uniform Fraudulent Transfer Act (FUFTA),

Fla. Stat. 726.101 et seq. The receiver appealed the denial of

prejudgment interest on the profits Lee was ordered to return to

the receivership entities. Since the undisputed facts show that

Nadel's transfers to the Lee Defendants satisfy all the elements of

FUFTA, the district court's grant of summary judgment in favor of

the Receiver is due to be affirmed as is the judgment for the

Receiver and against the Lee Defendants in the amount of

$935,631.51. The court reversed and remanded with instructions for

the district court to apply the factors in Blasland, Bouck & Lee, Inc.

v. City of N. Miami, to determine whether equitable considerations

justify denying or reducing a prejudgment interest award in light of

Florida's general rule that prejudgment interest is an element of

pecuniary damages.
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The issue this case presented to the Supreme Court stemmed from

litigation involving the dissolution of an anesthesiology practice.

Plaintiffs Angel Cancel, M.D., Pravin Jain, M.D., Grace Duque-Dizon,

M.D., and Monajna Sanjeev, M.D. were shareholders in the now-

defunct Central Georgia Anesthesia Services, P.C. (CGAS), which

was at one time the exclusive anesthesiology provider at a Macon

hospital owned and operated by The Medical Center of Central

Georgia, Inc. According to Plaintiffs' complaint, beginning in 2001,

Plaintiffs Cancel and Jain discovered what they believed were billing

irregularities within the practice, which they brought to the attention

of their fellow shareholders and officials at The Medical Center over

a period of time between 2001 and 2003. In 2003, The Medical

Center announced its intention to restructure its anesthesiology

department, after which CGAS shareholders voted to terminate

CGAS' contract with The Medical Center. The Medical Center

subsequently began recruitment of physicians for its restructured

department and eventually selected several former CGAS physicians

to join it. None of the four Plaintiffs were selected, and their

affiliation with The Medical Center ended. The Medical Center had

entered into an exclusive services contract with The Nexus Medical

Group, LLC, which was comprised of the former CGAS physicians,

and some non-CGAS physicians, who had been selected by The

Medical Center for its restructured anesthesiology department.

Alleging that the restructuring at The Medical Center and formation

of Nexus were effectuated as part of a scheme to expel Plaintiffs

from their practice in retaliation for bringing to light the billing

issues, Plaintiffs filed suit seeking damages for breach of fiduciary

duty, fraud, and other claims. Several years of discovery, and

various motions for summary judgment were filed and hearings

were held. In 2011, the trial court issued an order granting

summary judgment to Defendants on all of Plaintiff Cancel's claims.

Cancel appealed this order. Prior to the filing of Cancel's notice of

appeal, the trial court issued a second order, denying Nexus' motion

for summary judgment as to the remaining Plaintiffs. After the filing

of the notice of appeal, the trial court issued the last of its summary

judgment orders, denying the motions filed by the CGAS Defendants

and The Medical Center Defendants as to the remaining Plaintiffs.

Nexus and the CGAS Defendants filed a notice of cross-appeal,

challenging the orders denying them summary judgment. A few

days later, the Medical Center Defendants filed their own notice of

cross-appeal. The Court of Appeals consolidated the appeal and

cross-appeals and issued a single opinion in which it affirmed the
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grant of summary judgment against Cancel; reversed the denial of

summary judgment against Nexus; and dismissed the cross-appeals

of the CGAS Defendants and the Medical Center Defendants.

Dismissal of the cross-appeals was premised on the Court of

Appeals' conclusion that it had no jurisdiction to consider them

because they sought to challenge orders issued after the filing of

Cancel's notice of appeal. Upon review, the Supreme Court

concluded that the appellate court had jurisdiction, and erred in

holding otherwise. Accordingly, the case was reversed and

remanded for further proceedings.
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Town of Hilton Head Island v. Kigre, Inc.

Court: South Carolina Supreme Court

Docket: 27396 Opinion Date: June 4, 2014

Judge: Per curiam

Areas of Law: Business Law, Constitutional Law, Tax Law

This direct appeal involved a constitutional challenge to the Town of

Hilton Head Island's business license tax ordinance, which required

businesses within the Town to pay an annual license fee based upon

a business's classification and gross income. "Kigre has clothed its

many arguments in the premise that the Ordinance is not sound

policy," but the Supreme Court found that none rose to the level to

sufficiently challenge the ordinance's constitutionality. Accordingly,

the Court affirmed the trial court.
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Novell, Inc. v. Microsoft Corporation

Court: U.S. 10th Circuit Court of Appeals

Docket: 12-4143 Opinion Date: September 23, 2013

Judge: Gorsuch

Areas of Law: Antitrust & Trade Regulation, Business Law

Novell, Inc. filed suit against Microsoft Corporation, alleging anti-

trust violations. The matter went to trial in 2011, ending in deadlock.

The district court concluded Microsoft's conduct did not offend

section 2 of the Sherman Act, and entered judgment as a matter of

law. Novell appealed to the Tenth Circuit, arguing that Microsoft

refused to share its intellectual property with rivals after first

promising to do so. The Tenth Circuit concluded after its review that

Novell presented no evidence from which a reasonable jury could

infer that Microsoft's discontinuation of this arrangement suggested

a "willingness to sacrifice short-term profits, […] in a manner that

was irrational but for its tendency to harm competition."
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Court: U.S. 10th Circuit Court of Appeals

Docket: 12-5128 Opinion Date: September 23, 2013

Judge: Tymkovich

Areas of Law: Business Law, Injury Law, Labor & Employment Law

Derek Braswell suffered a horrific workplace accident: while

operating a press brake manufactured by Cincinnati, Inc., his right

arm was crushed, and eventually had to be amputated. Despite

warnings, Braswell reached into the die area to remove a jammed

piece of metal. The machine's safety equipment designed to prevent

this type of accident had been removed or disabled sometime prior

to the accident. After his injury, Braswell filed a suit against

Cincinnati on theories of strict products liability and negligence. The

district court granted summary judgment for Cincinnati on the

grounds that a subsequent owner had modified the press brake to

create the danger and that the gated pedal on the original model

made the press brake not unreasonably dangerous. The Tenth

Circuit agreed that the press brake was not unreasonably

dangerous: with its warnings and safety devices, the machine did

not pose a danger beyond that which the ordinary operator of the

machine would appreciate. Accordingly, the Court affirmed the

district court's judgment.
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Raymond James Financial Services, Inc.
v. Honea

Court: Alabama Supreme Court

Docket: 1110424 Opinion Date: September 20, 2013

Judge: Shaw

Areas of Law: Arbitration & Mediation, Business Law, Injury Law

Raymond James Financial Services, Inc. (RJFS), and its employee,

Bernard Michaud appealed a trial court order vacating an arbitration

award in their favor and entering a judgment in favor of Kathryn

Honea. Honea had multiple investment accounts with Raymond

James and sued RJFS alleging violations of the Alabama Securities

Act and sought damages for breach of contract, breach of fiduciary

duty, negligence, wantonness, and fraud. RJFS moved to compel

arbitration, and the trial court granted the motion. An arbitration

panel unanimously entered an award in favor of RJFS on Honea's
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claims. Honea filed a motion at circuit court to vacate the award.

The trial court ultimately vacated the award, and RJFS appealed. On

appeal, the Supreme Court reversed the trial court's judgment

vacating the arbitration award, holding that a provision in the

arbitration agreement Honea signed when she opened the accounts

required the trial court to conduct a de novo review of the

arbitration award, and remanded the case for it to conduct such a

review. Both parties acknowledged on appeal that the award had

not been entered as a judgment of the trial court. Because the

award to RJFS was not entered as a judgment of the trial court as

required by statute, the Supreme Court could reach no other

conclusion but that the trial court lacked subject-matter jurisdiction

to review the award on remand. Accordingly, the trial court's

judgment purporting to vacate that award and to enter a judgment

in favor of Honea was void. This appeal was dismissed.
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Canmore Consultants Ltd. v. L.O.M. Med.
Int'l, Inc.

Court: Delaware Court of Chancery

Docket: CA 8645-VCG Opinion Date: September 19, 2013

Judge: Glasscock

Areas of Law: Business Law

Twenty-three plaintiffs (Plaintiffs) representing the interests of a

stockholder faction challenged the validity of incumbent directorships

elected at the corporation's annual meeting. The parties stipulated

to holding a second stockholders' meeting, at which five directors

were elected to the corporation's board. After three of the directors

resigned their directorships, the two remaining directors executed

written consents appointing a third director to the board. The three

directors then appointed two more directors to fill the remaining

vacancies. Plaintiffs petitioned the Chancery Court pursuant to Del.

Code 8, 223(c) to order a new election through exercise of the

stockholders' franchise rather than through appointment by the

remaining directors. After noting that Plaintiffs bore the burden of

persuasion under section 223(c), the Court held that the equities did

not support a special meeting of the stockholders and that the

directors appointed by the remaining elected directors continue in

office until the election at the next annual meeting.
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Loeb v. First Judicial Dist. Court

Court: Nevada Supreme Court

Docket: 60242 Opinion Date: September 19, 2013

Judge: Hardesty

Areas of Law: Business Law

Petitioner brought a shareholder derivative suit on behalf of real

party in interest Universal Travel Group (UTG) against the officers

and directors of the UTG (collectively, the Jiang parties). The Jiang

parties all resided in China. When Petitioner was unable to locate

the Jiang parties' addresses, Petitioner moved the district court

pursuant to Nev. R. Civ. P. 4(e)(1) to permit service by publication.

UTG opposed the motion, arguing that Petitioner was required to

comply with the terms of the Hague Convention (Convention). UTG

later provided Petitioner with the Jiang parties' addresses in China.

The district court denied Petitioner's motion to permit service of

publication, concluding that such service was not allowed by the

Convention when a defendant's address is known. The district court

then ordered to serve the Jiang parties in compliance with the terms

of the Convention. Petitioner filed this petition for a writ of

mandamus or prohibition, arguing that the terms of the Convention

did not apply in this case. The Supreme Court denied the petition,

holding that, based on the plain language of Rule 4(e)(1), a party

residing outside of the United States whose address is known must

be served according to the terms of the Convention.
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McColl Farms v. Pflaum

Court: North Dakota Supreme Court

Docket: 20130053 Opinion Date: September 25, 2013

Areas of Law: Business Law

McColl Farms, LLC appealed district court orders that dismissed its

claims against Lisa Pflaum for unjust enrichment, misappropriation,

racketeering, and conversion and ordering McColl Farms and its
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attorney to pay her attorney's fees. McColl Farms is a limited liability

company with three members. Aaron McColl and Katie Watson held

minority interests. Aaron McColl worked for the farm and was

married to Pflaum until they divorced in December 2009. In

December 2011, McColl Farms and Aaron McColl sued Pflaum for

unjust enrichment, coercion, conversion, misappropriation, and

racketeering. They alleged that Pflaum, individually or in concert

with Aaron McColl, converted and misappropriated more than

$650,000 from McColl Farms between 2007 and 2009. Pflaum

moved to dismiss the action or alternatively for summary judgment.

Pflaum also moved for sanctions against her opponents. McColl

Farms and Aaron McColl then moved for partial summary judgment,

which was accompanied by an affidavit from DeWayne Johnston,

McColl Farms and Aaron McColl's attorney, with exhibits attached,

including documents related to Aaron McColl and Pflaum's banking

records. Pflaum objected to the admission of Johnston's affidavit.

Later, Aaron McColl and Cynthia McColl (the LLC's majority partner)

also filed affidavits in support of the motion for summary judgment.

Ultimately the trial court granted Pflaum's motion and dismissed all

of the claims against Aaron McColl and Pflaum. After careful

consideration of the trial court record, the Supreme Court affirmed

the trial court's dismissal of the claims for misappropriation,

racketeering, and conversion. However, it reversed the district

court's dismissal of the unjust enrichment claim, and one that

granted Pflaum's request for sanctions. The case was remanded for

further proceedings.
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Sheffer v. Buffalo Run Casino

Court: Oklahoma Supreme Court

Docket: 109265 Opinion Date: September 24, 2013

Judge: Gurich

Areas of Law: Business Law, Injury Law, Labor & Employment

Law, Native American Law

Charles Sheffer, Jennifer Sheffer, and their minor son, J.S., were

injured when their tractor trailer collided with a rental vehicle leased

to William Garris and driven by David Billups, employees of Carolina

Forge Company, L.L.C. Plaintiffs sued Carolina Forge on theories of

respondeat superior and negligent entrustment. They also sued the
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Buffalo Run Casino, the Peoria Tribe of Indians of Oklahoma, and

PTE, Inc. for dram-shop liability. The trial court granted summary

judgment in favor of Carolina Forge, finding as a matter of law

Carolina Forge was not liable for its employees' actions under a

theory of respondeat superior and did not negligently entrust the

rental vehicle to its employees. The trial court also dismissed, sua

sponte, the Buffalo Run Casino, PTE, Inc., and the Peoria Tribe of

Indians of Oklahoma, determining that injunctions issued by the

Western District of Oklahoma prohibited suit for any tort claims

against a tribe or a tribal entity. Plaintiffs appealed both orders.

Upon review, the Supreme Court concluded the Peoria Tribe was

immune from suit in state court for compact-based tort claims

because Oklahoma state courts are not courts of competent

jurisdiction as the term is used in the model gaming compact.

Furthermore, the Court found that because Congress has not

expressly abrogated tribal immunity from private, state court dram-

shop claims and because the Peoria Tribe and its entities did not

expressly waive their sovereign immunity by applying for and

receiving a liquor license from the State, the tribe was immune from

dram-shop liability in state court.

http://j.st/9qf View Case

View Case on: Justia  Google Scholar

Auto-Owners v. Rhodes

Court: South Carolina Supreme Court

Docket: 27316 Opinion Date: September 25, 2013

Judge: Beatty

Areas of Law: Business Law, Insurance Law

Samuel W. Rhodes and Piedmont Promotions, Inc. sued Marion L.

Eadon, (d/b/a C&B Fabrication), for damages arising out of the

faulty construction of three outdoor advertising billboard signs after

one of the signs fell across Interstate 77. A jury returned a verdict

for actual and punitive damages in favor of Rhodes. At the time of

the suit, Eadon's two corporations, C&B Fabrications, Inc. and Low

Country Signs, Inc., were listed as named insureds under a

commercial general liability policy issued by Auto-Owners Insurance

Company. Eadon sought indemnification from Auto-Owners for the

verdict. In response, Auto-Owners filed a declaratory judgment

action to determine whether it had a duty to indemnify Eadon under

the policy. Upon review, the Supreme Court concluded the Court of
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Appeals correctly affirmed the judge's denial of Auto-Owners'

motion pursuant to Rule 60(b), SCRCP. Further, the Court held the

declaratory judgment action was procedurally proper save for a

ruling on issues regarding property damages as there are related

questions of fact that must be decided by a jury on retrial.
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Fair Wind Sailing Inc v. Dempster

Court: U.S. 3rd Circuit Court of Appeals

Docket: 13-3305 Opinion Date: September 4, 2014

Judge: Fuentes

Areas of Law: Antitrust & Trade Regulation, Business Law,

Contracts

Fair Wind owns sailing schools, including one in St. Thomas, Virgin

Islands. In 2007 Fair Wind hired Bouffard as a captain and

instructor, under a contract precluding Bouffard from joining a

competitor within 20 miles of the St. Thomas school for two years

after the end of his employment. In 2010, relying on Bouffard
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Druco Rests., Inc. v. Steak N Shake
Enters., Inc.

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-3489 Opinion Date: August 29, 2014

Judge: Rovner

Areas of Law: Arbitration & Mediation, Business Law, Contracts

Steak n Shake owns and operates 415 restaurants and grants about

100 franchises for the operation of Steak n Shake restaurants by

others. The operators of franchises in Missouri, Georgia, and

Pennsylvania claim that since 1939, franchisees have set their own

menu prices and participated in corporate pricing promotions at

their option. After a corporate takeover in 2010, Steak n Shake

enacted a new policy that requires them to adhere to company

pricing on every menu item and to participate in all promotions.

They also must purchase all products from a single distributor at a

price negotiated by Steak n Shake. The policy had an adverse effect

on revenues. The franchisees sought a declaratory judgment. About

a month later, Steak n Shake adopted an arbitration policy requiring

the franchisees to engage in nonbinding arbitration at Steak n

Shake’s request and moved to stay the federal lawsuits. The district

court refused to compel arbitration. Although each franchise

agreement (except one) contained a clause in which Steak n Shake

“reserve[d] the right to institute at any time a system of nonbinding

arbitration or mediation,” the district court concluded that any

agreement to arbitrate was illusory. The Seventh Circuit affirmed,

agreeing that the arbitration clauses are illusory and unenforceable

under Indiana law, and declining to address whether the disputes

were within the scope of the arbitration agreements or whether

nonbinding arbitration fits within the definition of arbitration under

the Federal Arbitration Act.
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Judge: Berzon

Areas of Law: Business Law, Internet Law

Plaintiffs, small business owners, filed a class action suit alleging that

Yelp, an online forum, extorted or attempted to extort advertising

payments from them by manipulating user reviews and penning

negative reviews of their businesses. Plaintiffs filed suit against Yelp

for violations of California's Unfair Competition Law (UCL), Cal. Bus.

& Prof. Code 17200 et seq.; civil extortion; and attempted civil

extortion. The district court dismissed the suit for failure to state a

claim. The court concluded that Yelp's manipulation of user reviews,

assuming it occurred, was not wrongful use of economic fear, and

that the business owners pled insufficient facts to make out a

plausible claim that Yelp authored negative reviews of their

businesses. Therefore, the court agreed with the district court that

these allegations did not support a claim for extortion. The court

held that, to state a claim of economic extortion under both federal

and California law, a litigant must demonstrate either that he had a

pre-existing right to be free from the threatened harm, or that the

defendant had no right to seek payment for the service offered.

Given these stringent standards, plaintiffs failed to sufficiently allege

that Yelp wrongfully threatened economic loss by manipulating user

reviews. None of the business owners have stated a claim of

"unlawful" conduct on the basis of extortion. Therefore, the court

dismissed the separate claims of civil extortion and attempted civil

extortion. Further, plaintiffs' UCL claim failed under the "unfair"

practices prong. Accordingly, the court affirmed the judgment of the

district court.

http://j.st/ZNdZ View Case

View Case on: Justia  Google Scholar

Rosenbloom v. Pyott

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-55516 Opinion Date: September 2, 2014

Judge: Reinhardt

Areas of Law: Business Law, Corporate Compliance, Securities Law

Allergan, the pharmaceutical manufacturer of Botox, settled several

qui tam suits concerning allegations that it had acted illegally in

marketing and labeling Botox, and pled guilty in a criminal case.

Plaintiffs, all Allergan shareholders, subsequently filed a derivative
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action alleging that Allergan's directors are liable for violations of

various state and federal laws, as well as breaches of their fiduciary

duties to Allergan. Plaintiffs failed to make a demand on Allergan's

board requesting that Allergan bring the derivative claims in its own

name. The court concluded that the district court misapplied

governing Delaware law and improperly drew inferences against

plaintiffs rather than in their favor when the district court dismissed

the action on the ground that plaintiffs failed to allege particularized

facts showing that demand was excused under Federal Rule of Civil

Procedure 23.1. The court concluded that demand was excused

where plaintiffs' particularized allegations established a reasonable

doubt as to whether the Board faces a substantial likelihood of

liability and as to whether the Board is protected by the business

judgment rule. Accordingly, the court reversed the judgment of the

district court.
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CO Cross-Disability Coalition, et al v.
Abercrombie & Fitch, et al

Court: U.S. 10th Circuit Court of Appeals

Docket: 13-1377 Opinion Date: September 2, 2014

Judge: Kelly

Areas of Law: Business Law, Civil Rights, Class Action, Consumer

Law

Defendants–Appellants Abercrombie & Fitch Co., Abercrombie &

Fitch Stores, Inc., and J.M. Hollister LLC, d/b/a Hollister Co.

(collectively, Abercrombie) appealed several district court orders

holding that Hollister clothing stores violated the Americans with

Disabilities Act (ADA). Plaintiff–Appellee Colorado Cross-Disability

Coalition (CCDC) is a disability advocacy organization in Colorado. In

2009, CCDC notified Abercrombie that Hollister stores at two malls

in Colorado violated the ADA. Initial attempts to settle the matter

were unsuccessful, and this litigation followed. Abercrombie took it

upon itself to correct some barriers plaintiff complained of: it

modified Hollister stores by lowering sales counters, rearranging

merchandise to ensure an unimpeded path of travel for customers

in wheelchairs, adding additional buttons to open the adjacent side

doors, and ensuring that the side doors were not blocked or locked.

However, one thing remained unchanged: a stepped, porch-like
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structure served as the center entrance at many Hollister stores

which gave the stores the look and feel of a Southern California surf

shack. The Tenth Circuit affirmed in part and reversed in part the

district court's judgment: affirming the court's denial of

Abercrombie's summary judgment motion and certification of a

class. However, the Court reversed the district court's partial grant,

and later full grant of summary judgment to plaintiffs, and vacated

the court's permanent injunction: "each of the district court’s

grounds for awarding the Plaintiffs summary judgment [were]

unsupportable. It was error to impose liability on the design of

Hollister stores based on 'overarching aims' of the ADA. It was also

error to impose liability based on the holding that the porch as a

'space' must be accessible. Finally, it was error to hold that the

porch must be accessible because it is the entrance used by a

'majority of people.'"
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Dameron Hospital Assn. v. AAA etc. Ins.
Exchange

Court: California Court of Appeal

Docket: C070475A Opinion Date: September 4, 2014

Judge: Hoch

Areas of Law: Business Law, Health Law, Injury Law, Insurance

Law

Kaiser Permanente covered three patients who received care at an

emergency room operated by Dameron Hospital Association. The

patients were injured due to the negligence of third party

tortfeasors who had automobile liability insurance with California

Automobile Association Inter-insurance Bureau (AAA) and Allstate

Insurance Company. Unlike Kaiser, neither AAA nor Allstate had

contracts with Dameron. In the absence of an agreement for

negotiated billing rates, Dameron sought to collect from AAA and

Allstate its customary billing rates by asserting liens filed under the

Hospital Lien Act (HLA). AAA and Allstate ignored Dameron’s HLA

liens when paying settlements to the three Kaiser patients. Upon

learning of the settlements, Dameron sued AAA and Allstate to

recover on its liens. The trial court granted the automobile liability

insurers’ motions for summary judgment on grounds the patients’

debts had already been fully satisfied by their health care service
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plans. Reasoning the HLA liens were extinguished for lack of any

underlying debt, the trial court dismissed the case. The trial court

further found dismissal was warranted because Dameron failed to

timely file some of its HLA liens against AAA. The issue this case

presented for the Court of Appeal was whether a heath care service

plan’s payment of a previously negotiated rate for emergency room

services insulate the tortfeasor’s automobile liability insurer from

having to pay the customary rate for medical care rendered? AAA

and Allstate contended they were not responsible for any amount

after Kaiser paid in full the bill for the emergency room services

provided by Dameron. Dameron contended that it contracted with

Kaiser to preserve its rights to recover the customary billing rates

from tortfeasors and their automobile liability insurers. Dameron

argued the tortfeasors and their liability insurers were responsible

for the entire bill for medical services at the customary rate, not just

the difference between the reimbursement received from Kaiser

and the customary billing rate. Although Dameron claimed it should

benefit from the California Supreme Court’s holding that it may

avoid extinguishment of its HLA liens upon receiving payments from

health insurers, the contract in this case preceded that case by 10

years. The Court of Appeal concluded that the Dameron/Kaiser

contract did not preserve the right to recover the customary billing

rate for emergency room services from third party tortfeasors: "[I]f

Dameron wishes to preserve its right to recover its customary billing

rates through an HLA lien, it is free to contract for this right. But

Dameron must actually contract for this right. A history of voluntary

cooperation with Kaiser does not suffice to avail Dameron of the

[Supreme Court's] guidance on reservation of contractual rights

under the HLA." Consequently, the trial court properly granted

summary judgment in favor of AAA and Allstate. As to Dameron’s

argument that it filed a timely claim relating to patient Rita H.’s HLA

lien, the Court of Appeal affirmed the trial court’s dismissal based on

the statute of limitations. Dameron has not made a sufficient

showing of diligence to toll the claim under the discovery rule.
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TP Orthodontics, Inc. v. Kesling

Court: Indiana Supreme Court

Docket: 46S03-1405- Opinion Date: September 3, 2014
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Docket: 46S03-1405-
MI-337

Opinion Date: September 3, 2014

Judge: David

Areas of Law: Business Law

TP Orthodontics’ (TPO) board of directors formed a special litigation

committee (the SLC) to investigate derivative claims filed by sibling

minority shareholders. Following a lengthy investigation, the SLC

produced a report. Based on recommendations contained in the

report TPO filed a motion to dismiss certain derivative claims,

attaching a redacted version of the report in support of its motion.

The SLC report had been heavily redacted to protect attorney-client

communications and attorney work product. The sibling shareholders

filed a motion to compel production of the full report, seeking to

access the full report in order to contest the SLC’s conclusions. The

trial court granted the motion. The Supreme Court remanded the

case to the trial court with directions for TPO to specifically identify

privileged attorney-client communications and attorney work product

contained within the report and the trial court to review in camera

the revised redacted SLC report and privilege designations to

determine whether the designated material was in fact privileged.
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Northern New England Telephone
Operations, LLC v. City of Concord

Court: New Hampshire Supreme Court

Docket: 2013-022 Opinion Date: August 29, 2014

Judge: Hicks

Areas of Law: Business Law, Civil Rights, Constitutional Law,

Government & Administrative Law, Real Estate & Property Law, Tax

Law

Respondent, the City of Concord (City) appealed a superior court

decision granting summary judgment in favor of petitioner Northern

New England Telephone Operations, LLC d/b/a FairPoint

Communications - NNE (FairPoint), in its equal protection challenge

to the City’s taxation of FairPoint’s use and occupation of public

property, and striking the tax levied against FairPoint. In order to

provide telecommunications services throughout the City, FairPoint

maintained poles, wires, cables, and other equipment within the

City’s public rights-of-way. For the 2000 to 2010 tax years, the City
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imposed a real estate tax upon FairPoint for its use and occupation

of this public property. Prior to 2010, the City did not impose a

right-of-way tax upon Comcast, which used the City’s rights-of-way

to provide cable services pursuant to a franchise agreement. The

City began imposing the tax upon Comcast in 2010 in response to a

ruling by the New Hampshire Board of Tax and Land Appeals (BTLA)

that, notwithstanding the franchise agreement, Comcast was subject

to the tax. Prior to 2008, the City did not impose the same tax upon

Public Service of New Hampshire (PSNH) because it was unaware

that PSNH had used and occupied the rights-of-way. Similarly, the

City did not tax certain other users of its rights-of-way for their use

and occupation of public property during the relevant tax years

because it was not aware of their usage. FairPoint brought an action

challenging, in relevant part, the constitutionality of the City’s right-

of-way tax assessments against it for the 2000 through 2010 tax

years. The parties filed cross-motions for summary judgment. In

granting FairPoint’s motion, and denying the City’s motion, the trial

court ruled, as an initial matter, that "intentionality" was not a

required element of FairPoint’s equal protection claim. Upon review,

the Supreme Court concluded that FairPoint’s equal protection claim

was one of "selective enforcement," and not an equal protection

challenge to the tax scheme itself. Thus, because the trial court

applied an erroneous legal standard in ruling that the City selectively

imposed the tax upon FairPoint, the Court vacated the trial court’s

rulings and remanded for further proceedings.
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Western Horizons Living Centers v.
Feland

Court: North Dakota Supreme Court

Docket: 20140184 Opinion Date: September 2, 2014

Judge: VandeWalle

Areas of Law: Business Law, Civil Procedure, Contracts, Injury Law

Western Horizons sued Dakota Travel Nurse, a North Dakota

corporation that contracts with healthcare facilities to provide

licensed nursing staff, alleging Western Horizons and Dakota Travel

Nurse entered a 2008 contract for Dakota Travel Nurse to provide

licensed nursing staff for Western Horizons Care Center, a nursing

home in Hettinger owned and operated by Western Horizons.
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Western Horizons claimed the parties' contract required Dakota

Travel Nurse to "indemnify, hold harmless and defend Western

Horizons against any and all claims, losses, demands, actions,

administrative proceedings, liabilities and judgments, including

reasonable attorneys fees, court costs and other expenses, arising

from or associated with the action or inaction of [Dakota Travel

Nurse] personnel." Western Horizons alleged Dakota Travel Nurse

refused to defend or indemnify Western Horizons in a nursing home

resident's prior lawsuit against Western Horizons for injuries

allegedly arising from the actions or inactions of Dakota Travel

Nurse personnel providing care to the resident at the time of his

injury. Dakota Travel Nurse was not a party to the resident's prior

lawsuit, and Dakota Travel Nurse refused Western Horizons' tender

of a defense in that action. Western Horizons thereafter settled the

resident's lawsuit and brought this action against Dakota Travel

Nurse, seeking a monetary judgment equal to the amount paid to

settle the resident's lawsuit, plus costs and reasonable attorney's

fees incurred by Western Horizons in defense of that action.

Western Horizons Living Centers petitioned the Supreme Court for a

supervisory writ directing the district court to reverse an order

compelling Western Horizons to answer discovery requests by

Dakota Travel Nurse, Inc., for information involving a nursing home

resident's prior lawsuit against Western Horizons. Western Horizons

argued that its insurer's claims file in the prior lawsuit was protected

by the lawyer-client privilege and that settlement negotiations and

related documents from the prior lawsuit are not subject to

discovery in this action. Upon review of the matter, the Supreme

Court concluded this was an appropriate case to exercise our

supervisory jurisdiction. The Supreme Court directed the district

court to vacate its order compelling discovery. The case was then

remanded for further proceedings.
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Levy v. Carolinian, LLC

Court: South Carolina Supreme Court

Docket: 27442 Opinion Date: September 3, 2014

Judge: Kittredge

Areas of Law: Business Law

Carolinian, LLC was a closely held, manager-managed South
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Carolina limited liability company owned and managed various hotel

and rental properties in Horry County. In February 2010, Appellants

Shaul and Meir Levy obtained a judgment against Bhupendra Patel

(a member of Carolinian) in the amount of $2.5 million. Thereafter,

the Levys obtained a charging order from the circuit court, which

constituted a lien against Patel's distributional interest in Carolinian.

Subsequently, the Levys filed a petition to foreclose the charging

lien, and the foreclosure sale was held in April 2012. The Levys were

the successful bidders, purchasing Patel's distributional interest.

Following the foreclosure sale, Carolinian asserted it was entitled to

purchase Patel's distributional interest from the Levys pursuant to

Article 11 of the Operating Agreement. Carolinian contended that,

since the Levys failed to obtain the consent required under Section

11.1 of the Operating Agreement, their distributional interest was

deemed to have been offered to Carolinian, and Carolinian was

entitled to purchase that interest under Section 11.2. The Levys

objected to Carolinian's attempt to force them to sell their interest,

arguing they were not subject to the terms of Article 11 of the

Operating Agreement and, thus, were not required to seek consent.

The Levys subsequently filed suit, seeking a declaratory judgment

that they were the lawful owners of Patel's distributional interest and

that any right Carolinian had to compel the sale of the distributional

interest terminated upon the foreclosure sale under the terms of

Section 3.5 of the Operating Agreement. Following a hearing, the

trial court found the foreclosure sale, which resulted in the transfer

of Patel's distributional interest in Carolinian to the Levys, changed

the Levys' status from that of mere judgment creditors to

transferees of Patel's distributional interest. The trial court further

found that, as transferees, the Levys became subject to the

provisions of Article 11 of the Operating Agreement. Specifically, the

trial court held that Carolinian could force the Levys to sell Patel's

distributional interest pursuant to Sections 11.1 and 11.2 of the

Operating Agreement. In their appeal, the Levys argued the circuit

court committed an error of law in finding that, pursuant to Article

11 of the Operating Agreement, Carolinian could compel them to

sell their interest. The Supreme Court agreed and reversed the trial

court.
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Southam v. S. Despain Ditch Co.

Court: Utah Supreme Court

Docket: 20120831 Opinion Date: August 29, 2014

Judge: Lee

Areas of Law: Business Law, Contracts, Non-Profit Corporations

James Garside acquired shares in South Despain Ditch Company in

contravention of corporate restrictions on transferability of South

Despain shares. After the sale, South Despain refused to issue

certificates in Garside’s name and recognize him as a shareholder,

claiming that the sale violated the transfer restrictions and was

therefore was void. Garside filed suit, challenging the enforceability

of the restrictions and asserting that their enforcement put South

Despain in breach of its obligations in contract, fiduciary duty and

the Utah Nonprofit Corporation Act. The district court granted

summary judgment in favor of South Despain. Garside died during

litigation, and Paul Southam proceeded on appeal. The Supreme

Court affirmed, holding that the restrictions on the transfer of South

Despain shares were enforceable, and thus, Southam acquired no

viable rights as a shareholder. Absent a shareholder interest in the

corporation, Southam lacked standing to pursue any of his claims.
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From: Hennessey, Kira [khennessey@Calfee.com]
Sent: Thursday, January 29, 2015 1:59 PM
To: Butler, Kevin
CC: Triozzi, Robert
Subject: Calfee Response to Request for Qualifications
Attachment(s): "CHG_Response.pdf"

Mr. Butler,
 
On behalf of Robert Triozzi and Calfee, Halter & Griswold LLP, please find attached
our response to the City of Lakewood’s Request for Qualifications to serve as outside
counsel related to negotiations over the future of healthcare in Lakewood.  As
requested in the RFQ, you also will receive a hard copy of our response later this
afternoon.
 
We appreciate the opportunity submit our qualifications and look forward to
continuing the conversation around Calfee serving as outside counsel to the City of
Lakewood.
 
Thank you,
Kira

 
Kira K. Hennessey
Business Development Manager

khennessey@calfee.com

216.622.8893 Phone

216.241.0816 Fax
 
Calfee, Halter & Griswold LLP 
The Calfee Building
1405 East Sixth Street 
Cleveland, OH 44114-1607

Cleveland | Columbus | Cincinnati V-card | www.calfee.com

        

This electronic mail transmission may contain confidential and legally privileged information from the law firm of
Calfee, Halter & Griswold LLP intended only for the use of the individual(s) identified as addressee(s). If you are not
the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in
reliance on the contents of this electronic mail transmission is strictly prohibited. If you have received this
transmission in error, please notify me by telephone immediately.
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Response

To Serve as Outside Counsel in 
Negotiations related to Healthcare in 
Lakewood

January 29, 2015

Calfee, Halter & Griswold LLP

City of Lakewood

Presented to

Confidential |  Calfee.com

to request     for qualifications
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Confidential  | January 29, 2015 | Calfee.com

O U R  R E S P O N S E

Provide the name, title, address, telephone number and email address 
of the primary contact person for the proposal.

Robert J. Triozzi
Senior Counsel
The Calfee Building
1405 East Sixth Street
Cleveland, Ohio 44114
216.622.8527
rtriozzi@calfee.com

Provide a brief description of your firm and its areas of expertise.

Calfee, Halter & Griswold LLP (Calfee), one of Ohio’s top transactional 
and litigation law firms in Ohio, has approximately 160 attorneys in 
Cleveland, Cincinnati and Columbus.  Our attorneys counsel over 3,500 
clients in the United States and internationally - including municipalities 
and government agencies, entrepreneurs and start-ups, Fortune 500 
companies and individuals. Calfee lawyers offer practical legal solutions 
in more than 25 areas, including business transactional, real estate 
transactional and development, and corporate transactional, including an 
emphasis on non-profit corporation formation, health care and public 
finance.  We also regularly counsel clients regarding tax matters, 
environmental regulation, government relations, employee benefits, 
intellectual property, labor and employee relations, civil litigation, 
securities, public utilities and workers’ compensation.  

Describe your firm’s experience, qualifications and resources to 
perform the scope of legal services listed in this RFQ.

Calfee’s professionals are dedicated to providing great client service and 
helping our clients succeed.  We live by the following “golden rules” of 
client service:

 Know the client and never lose sight of the client’s objectives.
 Be creative in identifying solutions that contribute to the client’s 

success.
 Be responsive and communicate regularly.  
 Give the client proactive, practical advice the client can use to 

make informed business decisions.
 Trust and respect the client, fostering strong, long-term 

relationships.
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We pay keen attention to how each client wants communication to flow 
throughout the project.  We staff each engagement team carefully to 
ensure the right mix of experience but always with respect for the client’s 
budget.  

Overview

Calfee has extensive experience counseling municipalities across a wide 
variety of matters, including municipal governance, real estate, economic 
development, public finance, contracts - all areas described in the scope of 
services. Moreover, we have two attorneys who have previously and 
currently serve as Law Directors for Northeast Ohio municipalities.

Just as importantly, we are used to working across practices in a team to 
get the deal done.  Outlined below are each area of expertise relevant to 
this project and representative examples of our experience in and across 
these areas of law.

Real Estate

Calfee’s real estate attorneys represent a wide range of clients including 
developers, investors and syndicators, institutional lenders, individuals and 
corporate clients in connection with matters related to the acquisition, 
disposition, construction, development, leasing and financing of real 
property assets. In addition to conventional purchase, sale, loan and lease 
transactions, this practice encompasses the formation of investment 
syndications, joint ventures and tax-advantaged investment arrangements, 
the structuring of synthetic leases and tax-deferred exchanges, and the 
representation of clients in complex multi-site and multi-state transactions.

Public Law 

We have vast experience counseling governmental entities regarding a 
wide range of matters including real estate.  As mentioned above, two 
members of the team, Robert Triozzi and Teresa Metcalf Beasley have 
served as the Director of Law for the City of Cleveland.  Teresa currently 
serves as Law Director for the City of Warrensville Heights.  In these 
roles, as any law director would, Bob and Teresa were part of large real 
estate transactions. For example, when Teresa was the Director or Law 
for the City of Cleveland she was involved with the transactions 
surrounding University Hospital’s donation of St. Michael’s to the City.  
This transaction included consideration of how the City could reinvest the 
money for economic redevelopment.  Additionally, Bob and Teresa are 
currently advising the Group Plan Commission regarding the revitalization 
and redesign of Public Square and the Mall, and increasing the 
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connectivity of the waterfront to the rest of Downtown.  We have 
experience handling tax sharing agreements between multiple 
municipalities, which we believe will be of value to the City of Lakewood 
for this project.   Through these various experiences we are adept at 
working with law directors, mayors, city council and presenting before 
deliberative and regulatory bodies regarding various legal matters on 
behalf of clients. 

Business/Corporate Transactional Work 

We know the deal business.  Calfee has the expertise to manage 
transactions of all sizes — with completed transactions ranging in value 
from $500,000 to over $3 billion — to staff transactions and use resources 
in a cost-effective manner.  Whether the deal involves a relatively 
straightforward asset purchase of a single facility business, or a multi-
entity, multi-jurisdictional transaction for a publicly held conglomerate, 
we keep our client’s goals at the forefront. We provide counsel during 
each phase of a transaction — from inception through closing, we assist 
our clients in navigating every issue and nuance of a transaction. We work 
with our clients to allocate the risks of both known and unknown liabilities 
in a way that our clients consider fair and reasonable and to enable our 
clients to make sound and practical decisions that further their business 
goals.  We also counsel on potential tax savings or deferral opportunities 
in structuring the transaction.  

Non-Profit Entities

We offer general legal counseling to non-profits.  For example, Teresa 
Metcalf Beasley currently serves as the outside general counsel for a not-
for-profit district energy company.  Another Calfee attorney served as an
interim General Counsel to a public health system.  We work with boards 
of directors, executive directors and others at these organizations 
regularly. Calfee attorneys have handled numerous transactions, including 
real estate transactions, that involved non-profit entities, so we understand 
the nuances and regulations around such matters. 

Health Care

Current on health care trends, laws and regulations, and cutting edge 
developments in the industry, our attorneys come together on any given 
project to provide high quality, legal services to various types of health 
care entities.  We handle a wide variety of matters for clients including 
mergers and acquisitions of health care providers/payors; federal and state 
health care fraud, Stark and False Claims investigations; health care 
antitrust litigation; insurance-related litigation; staff privileges litigation; 
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medical board hearings; non-competition issues; and licensing matters.  
We have represented health systems and physicians in federal and state 
False Claims, Anti-kickback and Stark allegations, including negotiating 
settlements and corporate integrity agreements as well as hospitals and 
physician groups in mergers, acquisitions, joint ventures, and buyouts.

Public Finance 

Based on the more than 35 years of municipal finance practice and 
hundreds of municipal financings with respect to which Calfee has served 
as counsel, we have a broad and wide knowledge and understanding of 
Ohio’s laws related to municipal financing practices.  We have served as 
bond counsel and/or underwriter’s counsel and/or issuer’s counsel for 
virtually every type of tax-exempt bond for every type of issuer, including 
bonds for airports, docks, 501(c)(3) organizations (including universities, 
acute care hospitals and retirement communities), solid waste disposal 
facilities, single family mortgage revenue bonds, multi-family revenue 
bonds and water and sewer facilities for issuers including cities, counties, 
port authorities, state universities, special districts and State of Ohio 
agencies.  In fact, we have counseled the City of Lakewood on bond 
financing matters in the past, including in connection with the West End
Development, proposed as a mixed-use retail, residential and commercial 
redevelopment of the city, including the public financing of the city’s 
portion of the project.  

We are well-versed in special financing vehicles, including tax credits, 
TIFs, special improvement zones and other financing options.  In fact it is 
that expertise that has allowed Calfee to be at the forefront of creative 
financing to help municipalities and other governmental entities reach 
their goals.  

Representative Experience

> We counseled a state institution regarding a $30 million joint 
venture to build a freestanding rehabilitation hospital.  This 
transaction involved reviewing deal structure, valuations, due 
diligence documents, letter of intent and certain proposed deal
documents.  Because the transaction involved a state entity, a non-
profit and for profit, there were various unique issues that we
assisted our client through.

> Before joining Calfee, a current Calfee attorney counseled 
University Hospitals Health Systems, Inc. regularly on lease 
agreements, the transfer of multiple parcels of land, development 
agreements, purchase, sale, loan, and lease transactions, building 
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and zoning code compliance, annexation and eminent domain, tax 
abatement and governmental participation. 

> Calfee currently advises the Group Plan Commission regarding a 
variety of matters related to the redesigning and revitalizing of 
Public Square, enhancing the Mall and bridging the gap between 
Downtown and the lakefront, including coordination and 
negotiations with multiple public and private entities whom have a 
stake in the project.

> Before joining Calfee, a current Calfee attorney handled the real 
estate aspects associated with the financing, development and 
construction of the Veteran’s Affairs project in University Circle.  

> Calfee represented a non-profit hospital regarding a minority stake 
taken in the institution by another hospital system.  

> We counseled the economic development arm of a Northeast Ohio 
public institution in real estate matters. 

> We have experience handling tax sharing agreements between 
multiple municipalities.

> We represented a public medical college and hospital in 
connection with its negotiation and development of a long-term 
affiliation arrangement with several local integrated health care 
systems. This process involved representation of the organization 
during negotiations with competing suitors, structuring a variety of 
potential arrangements and preparation of affiliation agreements. 
We participated in Board assessments of the proposed transactions, 
negotiated several alternative arrangements, participated in the 
structuring of a new academic medical model (to allow for the 
creation of a single medical staff) for the college and the private 
system.

> Calfee represented a nonprofit health care client in connection with 
the sale of a long-term care facility to a publically traded hospital 
operator.  For this client we are working on the development of a 
campus including a new headquarters building and the sale and 
development of outparcels for other health care operations.

> We recently assisted the City of South Euclid in financing the 
acquisition and redevelopment of the Cedar Center North project.

> We have assisted our clients in negotiating agreements with school 
districts relative to sharing income tax revenue where a tax 
abatement is in effect or a tax increment financing district has been 
created.   

> We currently represent the Portage Area Regional Transit 
Authority (PARTA) in connection with a cooperation agreement 
and lease agreement with the city of Kent, Ohio for the 
development of a multi-modal transportation hub facility, parking 
garage, and retail and office center.  Calfee attorneys have also 
worked with PARTA on certain public construction contracts.
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> Calfee attorneys historically represented a privately-held national 
truck stop operator in connection with a broad range of matters 
relating to real estate portfolios across the United States including 
acquisition, development, divestiture, construction, entitlements, 
leasing, franchising, easements and condemnation, and ultimately, 
the sale of the company to a hospitality REIT.

> Representing the City of Cleveland, Calfee attorneys led a team to 
negotiate and document a multi-public-private partnership for the 
design, construction and operation of a commercial greenhouse, 
utilizing a $30 million Housing and Urban Development (HUD) 
Section 108 loan, and a $2 million Brownfield Economic 
Development Initiative Grant to leverage New Markets Tax 
Credits.  The complexity and nature of the transaction involved 
negotiations with HUD, the U.S. Department of Labor, as well as 
local governmental agencies and private partners.

> Calfee represents a governmental lender in connection with a 
Housing and Urban Development 108 Loan and Tax Increment
Financing in a leveraged New Markets Tax Credit and Historic 
Tax Credit transaction related to the redevelopment of the 
AmeriTrust building, now known as “the 9,” a $250 million project 
with multiple financing sources.

> We represent a municipal lender in connection with a Housing and 
Urban Development 108 Loan, Tax Increment Financing and other 
conventional lending sources in a leveraged New Markets Tax 
Credit and Historic Tax Credit transaction related to the 
redevelopment of the East Ohio Gas Company building into a 
mixed-used commercial development project consisting of 
housing, retail and parking. This is a $65 million project with 
multiple public and private lending sources.

> Calfee has served as bond counsel on two separate issues for the 
American Greetings/Crocker Park project in Westlake, Ohio which 
involved complicated, and at times novel, public-private financing.  
Ten years later, when American Greetings proposed to move its 
corporate headquarters to Westlake, Calfee served as bond counsel 
to the City with respect to the issuance of City of Westlake Special 
Obligation/Non-Tax Revenue Bonds. The parties sought out Calfee 
to serve in this capacity, and to assist with negotiation of the 
various development agreements, not only because of our 
knowledge of the prior transaction, but also because we could 
creatively assist both the American Greetings project and the 
expansion of Crocker Park while maintaining the tax-exempt status 
of the interest on the bonds.

> Calfee represented RPM International (NSYE: RPM) and its 
affiliates in numerous acquisitions and divestitures worldwide, 
including its acquisition of Kirker Enterprises, a leading 
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manufacturer of nail care enamels, coatings components and 
related products for the personal care industry; and its acquisition 
of Synta, a producer and marketer of innovative exterior wood 
deck and concrete restoration systems.

> We represented Chart Industries (Nasdaq: GTLS) and its affiliates 
in numerous acquisitions, including its biomedical segment’s 
acquisition of Covidien Group S.A.R.L.’s (NYSE: COV) and its 
affiliates’ oxygen therapy business, including the manufacturing, 
sales and service functions from over thirty countries; its 
biomedical segment’s acquisition of SeQual Technologies, Inc., a 
leader in portable oxygen concentrators; and its distribution and 
storage segment’s acquisition of Cryotech International, Inc.’s 
cryogenic injector business.

Identify one attorney who would be the primary attorney overseeing 
your firm’s representation to the city. Ideally, this would be the 
attorney primarily responsible for most often providing direct advice 
to the mayor and members of city council. Include the person’s name, 
telephone number, email address and biography.

Robert J. Triozzi
Senior Counsel
The Calfee Building
1405 East Sixth Street
Cleveland, Ohio 44114
216.622.8527
rtriozzi@calfee.com

With his years of experience and unique perspective working inside the 
public sector, Robert provides skilled and strategic advice for clients 
interacting with government at all levels: local, county, regional, state and 
federal.  Robert has a keen understanding of how government works and 
he has extensive experience in a multitude of areas including legislation, 
development opportunities, public contracts, internal investigations, labor 
relations, conflict resolution, mediation and public policy.

Please see the included biography under the Calfee Team tab to learn 
more about Robert.

Identify all the attorneys who would likely be a part of your firm’s 
team responsible for providing services to the city in the areas of 
practice identified above. Include each person’s name, telephone 
number, email address and biography.
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Provided below are brief biographies.  We invite you to review the full 
biographies provided under the Calfee Team tab to learn more and for 
their contact information.

Teresa Metcalf Beasley, Partner 
Area(s) of responsibility: Real estate, public finance, 
public law, government relations, non-profit

Teresa’s practice focuses on real estate development 
and financing, public financing, new markets tax 
credits, economic development incentives and tax 

increment financing. Teresa has represented local and county
governmental agencies, including municipalities, school boards, port 
authorities and library systems on real estate and public finance matters. 
She has worked on joint economic development zones and joint economic 
development districts, project labor agreements and diversity plans.  She 
also has counseled the Cuyahoga County Public Library and the Cuyahoga 
Metropolitan Housing Authority on real estate matters.  Teresa currently 
serves as general counsel to a 501(c)(3) district energy company, which 
includes but is not limited to providing legal counsel regarding corporate 
governance, construction, financing, and labor and employment matters.

Thomas M. Welsh, Partner
Area(s) of responsibility: Transactions, non-profit

Tom advises health care organizations and early stage 
growth clients in the life sciences industries regarding 
mergers, acquisition, joint ventures and other 
transactions.   Tom provides counseling to hospitals 
regarding potential strategic affiliations with health 

care systems. Many of these transactions have multiple due diligence 
components and regulatory related issues as well as nonprofit structural 
concepts.  He also provides legal counsel to private equity companies 
regarding potential investments in health care entities. 

Virginia “GiGi” D. Benjamin, Partner and Chair, 
Public Law and Finance 
Area(s) of responsibility: Public finance, economic 
development

GiGi, a partner at Calfee since 1983, has extensive 
experience with various types of revenue and general 

obligations financing, as bond counsel, as borrower’s counsel and as 
underwriter’s counsel, including leading the financing team for the City of 
Westlake, Ohio’s  recent $48,330,000 Special Obligation/Non-Tax 
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Revenue Bonds (the American Greetings/Crocker Park Public 
Improvement Project mentioned previously) which provided for public 
infrastructure projects in connection with the construction of a new 
headquarters for American Greetings Corporation and the expansion of an 
adjacent retail  and community area.  During her more than 35 years as a 
public finance attorney, GiGi has participated in most of the significant 
economic development financing projects in the Cleveland area, including 
the original Flats East Bank Project and the Flats East Bank Phase II 
Project, the East Fourth Street redevelopment project, the University 
Circle Marriott Hotel, the downtown Westin Hotel, Steelyard Commons 
and redevelopment projects in suburban communities. GiGi worked on the 
financing for the Lake Erie Crushers baseball stadium in Avon, as well as 
the financing for a new interchange on I-90 at Nagel Road which included 
special assessments, tax increment financing and the City of Avon’s 
general obligation bonds.  

Michael K. Gall, Partner
Area(s) of responsibility: Tax matters

Mike devotes his practice to a wide range of tax issues, 
including transactional planning and analysis, tax 
controversies and litigation, and representing clients 
before IRS National Office in the pursuit of private 

rulings and other technical advice.  He has represented clients before the 
United States Tax Court, the Ohio Board of Tax Appeals, and municipal 
boards of appeal. Mike also is well-versed in the laws governing tax-
exempt bonds and their issuance.

Gary L. Ellsworth, Senior Attorney
Area(s) of responsibility: Real estate

Gary counsels clients on real estate matters, assisting 
them with the acquisition, sale, leasing, and
conservation of both developed and undeveloped land.  
He has assisted municipalities, townships, and private 
land owners in a variety of matters, including the 

transfer of property, leasing, zoning, land development and mineral 
interest issues.

Kevin R. Caudill, Associate
Area(s) of responsibility: transactional matters

Kevin focuses his practice on a range of corporate 
matters for companies of all sizes, including business 
formation and development, entity selection, corporate 
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governance, shareholder buy-sell agreements, succession planning, 
financing and dissolution.  He has experience negotiating and drafting all 
types of contractual arrangements affecting his clients, including sales 
agent agreements, purchasing agreements, distribution agreements, terms 
and conditions of sale and service, non-disclosure and confidentiality 
agreements, leases, license agreements, limited warranties and 
employment agreements.  Kevin was involved with a transaction involving 
a hospital system taking a minority stake in a non-profit hospital.  

Mona Ma, Associate
Area(s) of responsibility: transactional work, health care, 
public finance

Mona focuses her practice on public finance and 
corporate transactions and related securities issues.  
Mona has assisted municipalities, counties, districts and 

the State of Ohio in the preparation of offering documents, bond purchase 
agreements, continuing disclosure agreement, blue sky surveys, and due 
diligence in various transactions, including as underwriter’s counsel for an 
approximately $45 million senior lien and approximately $77 million 
subordinate lien bond issuance by the City of Cleveland. 

Salvatore (Sam) J. Totino, Associate
Area(s) of responsibility: Tax matters

Sam focuses his practice on a wide range of public 
finance and corporate transactions, including tax matters, 
mergers and acquisitions, estate planning and succession 
and general corporate law matters.  He supports Calfee’s 

Public Law and Finance group by preparing tax compliance certificates 
and various IRS filings in connection with issuances of tax-exempt bonds. 
He also has experience in identifying and resolving issues that frequently 
arise with respect to tax-exempt bonds, including private business use and 
arbitrage.  Sam provided significant assistance in analysis of private use 
questions related to the City of Westlake public infrastructure financing, 
as well as input into the analysis of the tax characterization of the 
proposed long-term lease of parking facilities from the City of Cincinnati 
to the Port of Greater Cincinnati Development Authority.  In addition to 
his J.D., Sam holds a Master of Accounting degree from The Ohio State 
University Fisher College of Business and a B.S.B.A. in Accounting, 
summa cum laude, from OSU.
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Describe any examples of your work on behalf of cities or other public 
entities that demonstrate the value of your services in the areas of law 
identified in the “scope of services” section above.

In addition to the experience listed under the Public Law, Public Finance 
and Representative Experience sections earlier in our response, Calfee has 
the following additional municipal and public entity experience that may 
be of interest to the City of Lakewood regarding this scope of services:

 Calfee served as special counsel to the Northeast Ohio Regional 
Sewer District in connection with a review of the District’s 
contracting procedures, particularly relating to change order 
policies. GiGi Benjamin also served as Interim General Counsel to 
the District.   

 Calfee served as counsel to the Greater Cleveland Regional Transit 
Authority (GCRTA) in the assembly of land for the Waterfront 
Line.  This representation included the acquisition and assembly of 
property, zoning, permitting and City legislation necessary to the 
development, the Waterfront Line obtaining easements, and other 
use agreements with Conrail, Amtrak and the City of Cleveland. 
Calfee also represented GCRTA in eminent domain proceedings.

 Calfee served as special counsel for a major Ohio public pension 
fund in connection with property development and owner 
entitlement issues and have represented the client in connection 
with leasing for major office and certain hospitality properties 
across the country.

 Below is just a small sampling of the municipalities and 
government entities which Calfee has counseled in various 
capacities: 

-City of Cleveland
-City of Warrensville Heights 
-Northeast Ohio Regional Sewer District
-Greater Cleveland Regional Transit Authority
-Ohio Department of Transportation
-City of Avon
-City of Euclid
-Ohio Building Authority
-Ohio Turnpike Commission
-Franklin County
-City of Dayton

> We are advising a municipality on financing through the State 
environmental financing agencies, and representing this 
municipality in permitting matters, relating to the construction of a 
multimillion-dollar expansion of its wastewater treatment system 
to serve previously unsewered areas. We are providing counsel 
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regarding how best to navigate interplay of water, wetlands, 
municipal law, and financing regime in constructing a new sanitary 
sewer system.

Provide any references, up to five, of in-house or outside public 
attorneys or government executives who may be able to discuss your 
firm’s or any of your team members’ services to those public entities.

City of Cleveland
Ken Silliman
Chief of Staff
601 Lakeside Avenue
Cleveland, OH  44114
216.664.3502
KSilliman@city.cleveland.oh.us

Cuyahoga County 
Majeed G. Makhlouf
Director, Department of Law
2079 East 9th Street
Cleveland, Ohio 44115
216.698.6549
mmakhlouf@cuyahogacounty.us

Cuyahoga Metropolitan 
Housing Authority 
Audrey H. Davis
Chief General Counsel
Office of Legal Affairs
8120 Kinsman Road
Cleveland, Ohio  44104
216.271.2875
DAVISAU@cmha.net

Group Plan Commission
Jeremy Paris
Executive Director
1240 Huron Road E., Suite 300
Cleveland, Ohio 44115
(216) 592-2434
jparis@groupplan.org

City of South Euclid
Georgine Welo
Mayor
1349 South Green Rd.
South Euclid, OH  44121
216.381.0400
gwelo@seuclid.com

Propose any fee arrangements your firm wishes the city to consider, 
including hourly, fixed or hybrid arrangements. If your firm will only 
submit team members’ hourly rates, please provide those rates.

We approach each encounter with a potential client with a view toward the 
future.  We look at each matter as an opportunity to build a long term 
partnership.  As such, we want both parties to be comfortable with the 
billing from the beginning. 

We staff each engagement team carefully to ensure the right mix of 
experience but always with respect for the client’s budget.  Calfee’s most 
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common model for billing is based on our established hourly rates, and 
such rates for proposed team members are outlined in the following chart.  
However, we would be willing to discuss alternative fee structures to the 
standard hourly billing rates we’ve proposed.

PROFESSIONAL POSITION AREA(S) OF 
EXPERTISE

EXPERIENCE
(in years)

RATE*
(per 

hour)

Robert Triozzi Senior 
Counsel

Government 
relations, 
economic 
development

33 $460

Teresa Metcalf Beasley Partner Real estate, 
economic 
development, 
public finance, 
non-profit

23 $395

Tom Welsh Partner Business/corporate 
transactions; 
health care; non-
profit

12 $380

Additional support and expertise will be provided by the following attorneys, as needed

GiGi Benjamin Partner Public finance, 
economic 
development

39 $525

Michael Gall Partner Tax 10 $350

Gary Ellsworth Senior 
Attorney

Real estate 24 $265

Kevin Caudill Associate Business/corporate 
transactions

8 $285

Mona Ma Associate Health care, 
corporate 
transactions, 
public finance

4 $255
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PROFESSIONAL POSITION AREA(S) OF 
EXPERTISE

EXPERIENCE
(in years)

RATE*
(per 

hour)

Sam Totino Associate Tax, corporate 
transactions,
public finance

3 $240

*Please note that the rates reflected in this table are 2014 rates.  Once 
2015 rates are set, we will make those available to the City.

This fee structure is based on the scope of the services listed in the 
proposal and the understanding that the City of Lakewood will be 
responsible for paying all third party costs incurred in connection with this 
work, as well as out-of-pocket expenses on a monthly basis, if and when 
these occur.  These items are billed with no markup to the City of 
Lakewood.

Other costs charged to a client may include, but are not limited to:
- Duplicating ($.20 cents/copy; $.50/color copy)
- Telecopy ($1.00/page)
- Long distance phone charges (at approximate AT&T rates)
- Database fees (amount based upon percentage of monthly fixed fee 

arrangement/usage with vendor)
- Travel (mileage currently billed at $0.45/mile)
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Robert J. Triozzi
216.622.8527
rtriozzi@calfee.com

With his years of experience and unique perspective working inside the 
public sector, Robert provides skilled and strategic advice for clients 
interacting with government at all levels: local, county, regional, state and 
federal.  Robert has a keen understanding of how government works and 
he has extensive experience in a multitude of areas including legislation, 
development opportunities, public contracts, internal investigations, labor 
relations, conflict resolution, mediation and public policy. 

Robert previously served as Director of Law for the City of Cleveland 
where he managed the 100-member Law Department and provided 
counsel to Mayor Frank G. Jackson in assisting the City Administration 
and Council navigate though unprecedented economic difficulties while 
establishing a strong viable foundation for economic growth in the City, 
County and region. As Law Director, Robert provided legal counsel for 
major development projects and high-level litigation, and also served as the 
Prosecuting Attorney for the City. 

Robert also was elected twice to serve as Judge of the Cleveland Municipal 
Court where his leadership helped establish the Cleveland Mental Health 
Court, the Domestic Violence Court, the Greater Cleveland Drug Court, 
and the Cleveland Bar Association Education Initiative.  As a result of 
these and other similar community-wide collaborative innovations, Robert 
was awarded the “Justice for All Award” by the Cleveland Metropolitan 
Bar Association. Robert left the Court when he opted to run for Mayor of 
the City of Cleveland in 2005.

Prior to his election to the bench, Robert worked for the U.S. House of 
Representatives where he served as District Director for U.S. 
Representative, Eric D. Fingerhut, in Northeast Ohio.  He also previously 
worked as an attorney for two other Cleveland law firms. 

Robert is a member of the Government Affairs Council of the Greater 
Cleveland Partnership. He has served on approximately 30 legal and civic 
boards and commissions. He was elected to the Case Western Reserve 
University Law Society of Benchers and is a graduate of both Leadership 
Cleveland and Leadership Ashtabula. 

Robert joined Calfee in 2011.

Principal Practices
> Government Relations 

and Legislation
> Public Law and 

Finance
> Public/Private 

Partnerships
>White Collar Defense 

and Investigations

Education
> Case Western Reserve 

University School of  
Law, J.D., 1982

> Cornell University, 
B.A., 1979

Admissions
> State of  Ohio
> U.S. District Court 

(Northern District of  
Ohio)
> U.S. Court of  Appeals 

(Sixth Circuit)
> U.S. Supreme Court

011014
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                                                                  Robert J. Triozzi
  216.622.8527

  rtriozzi@calfee.com

REPRESENTATIVE EXPERIENCE

As the Law Director for the City of Cleveland from 2006 - 2011, Bob gained the following experience:

 Directly responsible for collective bargaining negotiations with 26 unions representing 32 bargaining 
units through two separate three-year contract cycles.

 Settled two long-standing contract disputes at historic impasse with the Cleveland  Firefighters Local 
93.

 Negotiated mid-term contract modifications with all unions to allow for employee furloughs to avoid 
impending layoffs.

 Facilitated negations with respective unions regarding Fire/EMS consolidation.

 Successfully resolved two work stoppages with no disruption to public services.

 Directly responsible for interpretation of all 32 union contracts.  This work included offering 
guidance to management as to what was allowed or not allowed, based upon the contracts, so that 
management could properly and efficiently make decisions on how to proceed with projects. 

 Directly responsible for coordinating and managing a multitude of fact-findings, arbitrations, 
mediations, grievance hearings, administrative hearings and court litigation (State and Federal) 
involving the City of Cleveland and its employees and unions.

 Provided direct counsel to the Mayor, Department of Finance, Department of Personnel and Human 
Resources and to all other Departmental Directors serving a $1.3 billion municipal corporation with 
8,000 employees on hiring and firing issues, compensation and benefits administration, employee 
discipline, affirmative action, disability and discrimination laws, medical leave matters, litigation, 
arbitrations and administrative agency proceedings for both union and non-union employees. 

 Supervised internal investigations of alleged employee criminal misconduct, violations of Sexual 
Harassment Policy, and allegations of race and gender discrimination in employment practices.

PRACTICE FOCUS

> Government Relations

> Public Law & Finance

> Public/Private Partnerships

> Labor & Employment

> White Collar Defense & 

Investigations
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Teresa Metcalf
Beasley
216.622.8584
tmbeasley@calfee.com

TERESA’S practice focuses on public finance, real estate development and 
financing, new markets tax credits, economic development incentives and tax 
incremental financing. She also counsels clients regarding government relations 
and legislation and public private partnerships.

Teresa has represented private entities and local and county governmental 
agencies, including municipalities, school boards, port authorities and library 
systems on law and real estate matters. She is experienced in bond transactions, 
joint economic development zones and joint economic development districts, 
project labor agreements and diversity plans.  

Recent transactions include:
> Underwriter’s counsel for $25 million student housing facility in 

Augusta, Georgia.

> Underwriter’s counsel for $40 million student housing facility in 
Jackson, Mississippi.

> Placement Agent’s counsel for $103 million parking facility, 
including construction, real estate and private placement in Tempe, 
Arizona.

> Represent governmental lender in connection with a Housing and 
Urban Development 108 Loan and Tax Incremental Financing in a 
leveraged New Markets Tax Credit and Historic Tax Credit 
transaction related to the redevelopment of  the AmeriTrust 
building, now known as “the 9,” a $250 million project with 
multiple financing sources.

> Represent municipal lender in connection with a Housing and 
Urban Development 108 Loan, Tax Incremental Financing and 
other conventional lending sources in a leveraged New Markets Tax 
Credit and Historic Tax Credit transaction related to the 
redevelopment of  the East Ohio Gas Company building into a 
mixed-used commercial development project consisting of  housing, 
retail and parking. This is a $65 million project with multiple public 
and private lending sources.

> Issuer’s counsel for $3.8 million senior housing facility in Trumbull
County, Ohio.

> Represent Cuyahoga County Public Library in the sale and purchase 
of  various real property for construction of  new library branches.

> Represent local housing authority in the master lease of  its former 
headquarters as well as other transactional and real estate matters.

Partner

Principal Practices
> Public Law and Finance
> Real Estate
> Government Relations

Education
> Cleveland-Marshall College 

of  Law, J.D., Dean’s List, 
1992
- Law Review editor

> University of  Alabama, 
B.A., Communications, 
1987

Admissions
> State of  Ohio
> U.S. District Court

(Northern District of  
Ohio)
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Beasley continued

> Represent lender in $45 million loan to New York’s Metropolitan Transit Authority.
> Representation of  the City of  Warrensville Heights, Ohio, as its Director of  Law. 
> Serves as general counsel to a 501(c)(3) District Energy Company, which includes but is not 

limited to corporate governance, construction, financing, and labor and employment matters.
> Represents small business owners on various legal matters including but not limited to 

contracts, employment matters, intellectual property matters, litigation and construction 
matters.

In 2012, Teresa’s work was included in an MIT case study on University Hospitals’ Vision 2010 Program, 
which included a groundbreaking Project Labor Agreement regarding minority participation in University 
Hospital’s major construction project, which included the construction of  two new hospitals, a $1 billion 
project. The Project Labor Agreement has become a model for many other such projects in and outside of  
Ohio. The Cleveland Foundation later commissioned the MIT School of  Architecture & Planning to 
conduct the case study. The presentation is titled “Leveraging the Power of  Anchor Institutions to Build 
Community Wealth: A Community Forum.”

Teresa is a member of  the National Association of  Bond Lawyers and Women In Public Finance. 

Her experience also includes serving as Director of Law for the City of Cleveland under Mayor Jane 
Campbell’s administration from 2003 to 2004. Teresa served as a member of  Cleveland Mayor Frank G. 
Jackson’s three-person Special Commission on Missing Persons and Sex Crime Investigations, which 
developed 26 recommendations that were accepted by the Mayor in 2011.

Teresa also has been recognized by a number of  regional organizations.  She was selected as a “Woman of  
Note” by Crain’s Cleveland Business in 2014, and also was named a YWCA Woman of  Professional Excellence 
in 2011, earned the CREW Cleveland Deborah R. Klausner Leadership Award in 2008, and is a graduate of  
the 2007 Class of  Leadership Cleveland.  In addition, she was in the 2006 class of  the YWCA Women’s 
Leadership Boot Camp and Kaleidoscope Magazine’s 40-40 Club and was a member of  the 2004 Class of  
Cleveland Bridge Builders. 

Teresa is very active in the community. She is a member of the Cleveland Foundation’s board of directors, 
serves on the board of  trustees, as co-chair of  the Equity Inclusion Committee and is a member of  the 
governance, finance and executive committees for Laurel School for Girls. She is also on the board of  
trustees and is the chair of  the Committee on Governance for the Cleveland Botanical Garden.

She is active in The Links, Incorporated (Western Reserve Chapter), Delta Sigma Theta Sorority, Inc. 
(Greater Cleveland Alumnae Chapter) and Jack and Jill of  American Foundation (Cleveland Chapter).  
Teresa has also been involved with the Sing Out! for Cleveland Rape Crisis Center (CRCC), among other 
volunteer efforts at the CRCC. She is a member of Bluecoats Inc.

Teresa was a participant in the 2011 Universal Sisters: Live Younger Longer program and has served on the 
boards of  the Village Capital Corporation, the Cleveland Metropolitan Bar Association, Black Professionals 
Association Charitable Foundation, A Cultural Exchange and The Cleveland Foundation, where she served 
as African-American Philanthropy Committee Chair from 1999 to 2012.

She was the keynote speaker at the Case Western Reserve University Black Law Students Association "Black 
Ties" event in 2014 and also was the featured speaker at a celebration of  International Women's Day 2014 
at URS Cleveland.

Teresa joined Calfee in 2011. She was named a partner in 2014 and serves as co-chair of  the firm’s Diversity 
Committee.
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                                                                                  Teresa Metcalf Beasley
  216.622.8584

   tmbeasley@calfee.com

REPRESENTATIVE TRANSACTIONS

> Served as underwriter’s counsel in connection with a $25 million student housing facility in 
Augusta, Georgia.

> Served as underwriter’s counsel in connection with a $45 million student housing facility and 
alumni center in Jackson, Mississippi.

> Represented the City of Cleveland in connection with a U.S. Housing and Urban Development 108 
Loan and Tax Incremental Financing in a leveraged New Markets Tax Credit and Historic Tax 
Credit transaction related to the redevelopment of the AmeriTrust building, now known as “the 9,” 
a $270 million project with multiple financing sources.

> Represented the City of Cleveland in connection with a Housing and Urban Development 108 
Loan, Tax Incremental Financing and other conventional lending sources in a leveraged New 
Markets Tax Credit and Historic Tax Credit transaction related to the redevelopment of the East 
Ohio Gas Company building into a mixed-used commercial development project consisting of 
housing, retail and parking. This is a $65 million project with multiple public and private lending 
sources.

> Represented 501(c)(3) senior healthcare entity in connection with the construction and 
development of a new headquarters and training center using New Markets Tax Credits, a $12 
million project.

> Represented the City of Cleveland as lender in a combined New Markets Tax Credit and Historic 
Tax Credit transaction for the buildout of commercial office space, a $7 million transaction.

> Represented the City of Cleveland as a leverage lender and a grantor of a Housing and Urban 
Development Brownfield Economic Development Grant (BEDI), as well as other city lending 
sources in a New Markets Tax Credit transaction for the development and construction of a 
commercial greenhouse located in the urban core of the city, a $16 million transaction.

> Represented the City of Cleveland as a lender in a leveraged New Markets Tax Credit transaction 
for the development and construction of a Marriott Hotel, a $25 million project. Prior to acting as 
lender’s counsel, represented a 501(c)(3) health care institution as a property owner.

> Served as lender’s counsel to the city of Cleveland in connection with a $30 million Housing and 
Urban Development loan related to financing of the Flats East Bank project, a $272 million project 
with more than 30 sources of financing.

> Represented a managed healthcare company headquartered in Long Beach, California, in 
connection with the acquisition of a 157,000-square-foot building in Columbus, Ohio, to serve as 
its headquarters for its Ohio operations, a $8.5 million purchase.

> Serving as Placement Agent counsel in a $90 million bond private placement for the construction 
of a parking garage in Tempe, Arizona.

PRACTICE FOCUS

> Public Law and Finance
> Real Estate and Project Finance
> Government Relations and 

Legislation

> New Markets Historic Tax Credits
> Economic Development Incentives
> Public Private Partnerships
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> Represented a healthcare developer in the acquisition, development and construction of a 
healthcare rehabilitation facility.

> Represented developer in connection with the State of Ohio Energy Loan secured by Special 
Assessment to be levied by the local municipality in the event of a default.

> Represented a large 501(c)(3) healthcare provider in connection with the acquisition, construction, 
development and implementation of its Vision 2010 plan, a $1 billion investment, which included 
the construction of five major medical facilities as well as the expansion of a number of existing 
facilities.

> Represented company in the negotiation of a Project Labor Agreement with the building trade 
unions to ensure the company would meet its diversity goals.
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Thomas M. Welsh
216.622.8529

twelsh@calfee.com

TOM counsels Calfee’s closely and publicly-held clients, as well as 
private equity firms and their portfolio companies on general 
corporate and business matters, mergers and acquisitions, 
reorganizations, joint venture transactions, capital raising, financing 
transactions and executive compensation matters.  Tom specializes 
in consummating mergers, acquisitions and divestitures in a wide 
array of industries and in addition provides day-to-day support of the 
portfolio investments of private equity clients.  

In the health care arena, Tom advises health care organizations and 
early stage growth clients in the life sciences industries.  

Tom is on the board of directors of the Cleveland Baseball 
Federation and is a member of the Ohio State Bar Association. Tom 
also serves on multiple committees of the Cleveland Chapter of the 
Association for Corporate Growth.  He graduated from Case 
Western Reserve University School of Law in 2003 and earned his 
B.A. from Miami University in 1999. 

Tom joined Calfee in 2003 and became a partner in 2012.

Partner

Principal Practices

> General Corporate
> Mergers & Acquisitions
> Partnerships, LLCs and 

Joint Ventures
> Private Equity
> Health Care and Life 

Sciences
> Energy and Natural 

Resources
> International

Education

> Case Western Reserve 
University School of  
Law, J.D., 2003
- Law Review Notes 
  Editor

> Miami University, B.A., 
1999

Admissions

> State of  Ohio
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Thomas M. Welsh
216.622.8529

twelsh@calfee.com

REPRESENTATIVE EXPERIENCE

> The J. M. Smucker Company in numerous acquisitions, including the acquisition of the Folgers 
coffee business from Procter & Gamble through a Reverse Morris Trust transaction valued at over 
$3 billion dollars, the acquisition of Rowland Coffee Roasters, and the acquisition of a majority of 
the North American foodservice coffee and hot beverage business of Sara Lee Corporation. 

> Fairmount Minerals in the sale of a 51% interest to American Securities and a $775 million credit 
facility in connection therewith.

> Linsalata Capital Partners and its portfolio companies in numerous transactions, including its 
acquisition of Spartan Foods of America, a leading manufacturer and distributor of shelf-stable 
pizza crusts, frozen pancakes, frozen pizzas and related products; its acquisition of Manhattan 
Beachwear, a leading supplier of women’s swimwear and beachwear; its acquisition and divestiture 
of Augusta Sportswear, a leading provider of athletic-oriented apparel, team uniforms, sportswear 
and other accessories; its acquisition and divestiture of Transtar, a distributor of remanufactured 
automotive aftermarket products; and its acquisition and divestiture of Stanton Carpet, a 
manufacturer of decorative, high-quality branded carpet and rugs. 

> Chart Industries (Nasdaq: GTLS) and its affiliates in numerous acquisitions, including its 
biomedical segment’s acquisition of Covidien Group S.A.R.L.’s (NYSE: COV) and its affiliates’ 
oxygen therapy business, including the manufacturing, sales and service functions from over thirty 
countries; its biomedical segment’s acquisition of SeQual Technologies, Inc., a leader in portable 
oxygen concentrators; and its distribution and storage segment’s acquisition of Cryotech 
International, Inc.’s cryogenic injector business.

> RPM International (NSYE: RPM) and its affiliates in numerous acquisitions and divestitures 
worldwide, including its acquisition of Kirker Enterprises, a leading manufacturer of nail care 
enamels, coatings components and related products for the personal care industry; and its 
acquisition of Synta, a producer and marketer of innovative exterior wood deck and concrete 
restoration systems.

> Evolution Capital Partners and its portfolio companies in several acquisitions and divestitures, 
including the acquisition of Turf Ventures, an Illinois based distributor of fertilizers, fungicides and 
other chemicals to the professional turf industry; and the divestiture of Innerpac, a leading 
manufacturer and distributor of specialty and die-cut partitions and layer pads, to Rock-Tenn.   

> CapitalWorks LLC in several acquisitions and investments, including its preferred investment in 
Advanced Hydro Solutions, a developer of hydro-electric projects; the acquisition of Gallo 
Displays, a marketing and communications company that provides design, engineering, production 
and service; and the acquisition of Bluffton Motor Works, a manufacturer of custom fractional 
horsepower motors.

PRACTICE FOCUS

> General Corporate

> Mergers & Acquisitions

> Partnerships, LLCs and Joint 

Ventures

>

> Private Equity

> Health Care and Life Sciences

> Energy and Natural Resources

> International
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Virginia D. Benjamin
216.622.8367
vbenjamin@calfee.com

GIGI serves as chair of  the firm’s Public Law and Finance group.  She advises 
her clients in the area of  public finance law, with particular emphasis on 
public/private partnerships and economic development activities.  

GiGi’s representative experience encompasses virtually all types of  public 
finance for municipalities, counties, the State of  Ohio and related agencies, 
including airport, water and sewer system revenue bonds, single and 
multifamily housing, healthcare financing, long-term care financing, industrial 
revenue bond financing and tax increment financing.  She also leads the firm’s 
engagement as counsel to the Ohio Department of  Transportation in 
connection with the Portsmouth Bypass Project, the Department’s first 
design/build/finance/operate/maintain project.

GiGi served as President of  the Cleveland Zoological Society board of  
trustees from 2011-2014 and also serves on the board of  CollegeNow 
Greater Cleveland. She volunteers as co-chair of  the Income Impact 
Investment Committee for United Way. She is also co-chair of  the Volunteer  
Committee of  the Women’s Leadership Council for United Way. 

She has chaired the Bond Attorneys Workshop and Fundamentals of  
Municipal Bonds seminar. In 2005, GiGi received City Year Cleveland’s 
Community Champion Award and was named a “Rainmaker” by Northern 
Ohio Live magazine. She has also been named as one of  The Best Lawyers in 
America for Public Finance Law. GiGi was named a 2012 “Woman of  Note” 
by Crain’s Cleveland Business and a finalist for the 2012 Athena Award presented 
by Inside Business. She was also named a 2013 “Woman of  Achievement” by 
the YWCA Greater Cleveland and in 2014 received the Jurisprudence Award 
from ORT America-Northeast Ohio Region. She is an active member of  the 
American and Cleveland Metropolitan Bar Associations, as well as the 
National Association of  Bond Lawyers, where she served as a member of  the 
board of  trustees. GiGi is a member of  the 2007 class of  Leadership 
Cleveland. That same year she was elected as a Regular Fellow of  the 
American College of  Bond Counsel, for which she serves as vice president. 
She also serves on the Ohio Development Financing Roundtable’s Advisory 
Committee.

GiGi began her tenure with Calfee in 1976, becoming a partner in 1983. She 
served on the firm’s executive committee from 2001-04, and was re-elected to 
the committee in 2009.

Partner

Principal Practices
> Public Law and Finance
> Public/Private 

Partnerships
> Government Relations 

and Legislation
> Health Care and Life 

Sciences
> Energy and Natural 

Resources
> Tax

Education

> Boston University 
School of  Law, J.D., cum 
laude, 1976
> Smith College, A.B., 

1973

Admissions
> State of  Ohio
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                                                                                      Virginia D. Benjamin
    216.622.8367

 vbenjamin@calfee.com

REPRESENTATIVE TRANSACTIONS

> Calfee represents the State of Ohio in connection with the Ohio Department of 
Transportation’s first design/build/finance/operate and maintain procurement for a 16-mile 
4-lane highway in southeast Ohio.  The engagement includes preparation of the procurement 
documents, including Public Private Agreement.  

> Calfee served as counsel to the Port of Greater Cincinnati Development Authority (the “Port 
Authority”) in connection with the proposed acquisition of the City of Cincinnati’s parking 
system, including seven off-street parking facilities and the City’s on-street parking system.  We 
negotiated a long-term lease with the City that was structured to be treated as a sale for federal 
income tax purposes, while providing both an up-front purchase price and ongoing cash flow 
to the City.  Calfee lawyers negotiated management contracts with Xerox State and Local 
Government Solutions and Denison Parking that provided a fair rate of return to the 
managers while maintaining affordable parking for the residents and businesses located in the 
City.  Although the transaction ultimately did not proceed due to a change in City 
administration, the firm’s role in structuring and negotiating the acquisition were a model of 
public private partnership in the State of Ohio.

> Served as bond counsel to the Cleveland-Cuyahoga County Port Authority in connection with the 
issuance by the Port Authority of bonds payable from municipal tax increment financing revenues 
and “backed up” by voluntarily-imposed special assessments paid to the municipality. This novel 
structure permitted the financing of a public parking facility adjacent to an inner-ring suburb retail 
center.

> Represented a suburban Cuyahoga County community providing infrastructure financing for a 
Fortune 500 company headquarters and adjacent retail development.  The debt will be payable 
from tax increment financing and will finance, inter alia, public parking facilities.  Issues include 
allocation of private use of the parking facilities to maintain tax-exempt status of bonds.

> Represented an urban inner ring suburb in connection with the redevelopment of a retail center, 
including bond financing, and preparation and negotiation of purchase and sale agreements and 
development agreement.

> Acted as bond counsel to the State of Ohio in connection with financing for public infrastructure 
improvements related to the Flats East Bank project, a $272 million project with more than 30 
sources of financing.  Also served as underwriter’s counsel in connection with the financing of 
Phase II of the Flats East Bank project.  

> Served as counsel to energy company which obtained financing through a major Ohio municipality 
for improvements to the utility owned by the municipality and operated by the energy company.

> Served as underwriter’s counsel in connection with several series of Airport Revenue Bonds for the 
City of Cleveland in 2008 and 2009 and with respect to the City’s Water System Revenue Bonds, 
Series 2012.  

> Represented the City of Cleveland as bond counsel for $54,800,000 Various Purpose General 
Obligation Bonds, Series 2009.

> Represented a real estate developer in connection with the acquisition and remediation of center 
city industrial park using New Markets Tax Credits.

PRACTICE FOCUS

> Public Law and Finance
> Public Private Partnerships
> Government Relations and 

Legislation

> Health Care and Life Sciences
> Energy and Natural Resources
> Tax
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Benjamin continued, 2

> Represented the developer in connection with the redevelopment of a downtown Cleveland hotel 
financed with EB-5 assistance, an energy loan from the State of Ohio secured by special 
assessments imposed by an advanced energy improvement district, bonds issued by Cuyahoga 
County and payable from service payments in lieu of taxes received by the City of Cleveland and 
private conventional financing.  

> Served as counsel to a state community college with respect to borrowing proceeds of qualified 
energy conservation bonds issued by an agency and instrumentality of the State of Ohio.

> Represented a large urban county as bond counsel in connection with the county’s issuance of 
Build America Bonds.  

> Served as counsel to local and national banks in connection with their purchase of , or the 
provision of credit enhancement for, bonds issued for the benefit of municipalities and nonprofit 
organizations, including economic development programs, art museum expansion and new 
facilities for a world-renown healthcare organization.

> Acted as bond counsel to a western suburb in financing a minor league baseball stadium and a 
recreational facility, including both governmental and 501(c)(3) bonds.
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Michael K. Gall
216.622.8460
mgall@calfee.com

MIKE devotes his practice to a wide range of  tax issues, including 
transactional planning and analysis, tax controversies and litigation, 
and representing clients before IRS National Office in the pursuit 
of private rulings and other technical advice.  He has represented 
clients before the United States Tax Court, the Ohio Board of  Tax 
Appeals, and municipal boards of  appeal.  Mike is also well-versed 
in the laws governing tax-exempt bonds and their issuance.

Mike’s experience also includes representing clients with federal and 
state employment tax issues, including correcting prior errors. His 
clients include for-profit and not-for-profit employers and 
government employers.

In addition, he has represented various tax-exempt entities, 
including Section 527 political organizations, helping them with 
formation and compliance issues.

Mike is a member of  the American and Ohio Bar Associations and 
is a regular speaker at the Cleveland Tax Institute. He is currently 
President of  the Board of  Directors of  the Northeast Ohio 
Affiliate of  Susan G. Komen for the Cure.  He also serves on the 
Board of  Trustees of  COAR Peace Mission, a Cleveland-based 
charity that funds a children’s village in El Salvador.

Mike joined Calfee in 2013.

Recent examples of  Mike’s accomplishments of  behalf  of  clients 
include:

> Obtained Section 7805(b) relief  from IRS National Office 
on a change in accounting issue, resulting in approximately 
$2 billion in immediate deductions.

> Defended tax-exempt status of  a hospital before the U.S. 
Tax Court

> Represented individual before the U.S. Tax Court in Section 
83 case more than $36 million of  income at issue.

Partner

Principal Practices
> Tax

Education
> University of  Florida Levin 

College of  Law, LL.M., 
Taxation, 2005

> The University of  Toledo 
College of  Law, J.D., magna 
cum laude, 2004
- Order of  the Coif

> The Ohio State University, 
B.S.B.A., Accounting, 2001

Admissions
> State of  Ohio
> U.S. Tax Court
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Gall continued

> Prepared private letter ruling request to IRS National Office on behalf of a publicly 
traded bank, resulting in a Section 165 deduction on a BOLI transaction.

> Prepared protest to California Franchise Tax Board regarding deductibility of criminal 
restitution payment, resulting in full concession.

> Negotiated favorable settlement with Ohio Municipal Board of Appeal regarding failure 
to pay penalty on the eve of hearing.

> Represented Section 41 research and development credit vendor in dispute with 
customer regarding sufficiency of credit study, resulting in a favorable settlement.

> Prepared protest to Ohio Department of Taxation decision to deny long-term lessee 
standing to seek real property tax exemption, resulting in full concession.

> Represented California municipality regarding correction of federal and state 
employment tax errors.
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Gary L. Ellsworth
216.622.8477
gellsworth@calfee.com

GARY counsels clients on real estate matters, assisting them with the 
acquisition, sale, leasing, and conservation of  both developed and 
undeveloped land.

He has assisted private land owners, municipalities, and townships in 
a variety of  matters, including the transfer of  property, leasing, 
zoning, land development and mineral interest issues. Gary also has 
experience in preparing and negotiating commercial agreements for 
electronic companies regarding computer hardware/software.

Gary was formerly a member of  the Board of  Zoning Appeals for 
the City of  Wickliffe. He is a member of  the Cleveland Metropolitan 
Bar Association and the Ohio Bar Association and has been awarded 
the American Bar Association Book Award for excellence in local 
government law.  He is also co-author of  “At Risk Landlords: How 
To Protect Your New Lease,” for the Cleveland Metropolitan Bar 
Journal.

Previously, Gary worked for Pioneer-Standard Electronics, Inc. and 
the Cleveland Metroparks as a Geographic Information Systems 
Manager and Regional Park Planner. His duties included assisting 
land owners, municipalities and townships in issues concerning land 
conservation.  He joined Calfee in 2007.

Principal Practices

> Real Estate
> Energy and Natural 

Resources

Education

> Cleveland Marshall 
College of  Law, J.D., 
1991
- Law Review Editor
- American Bar     

   Association Book 
   Award  
> Bowling Green State 

University, M.A., 1983
> Bowling Green State 

University, B.A., 1982

Admissions

> State of  Ohio
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Kevin R. Caudill
216.622.8498
kcaudill@calfee.com

KEVIN focuses his practice on a range of  corporate matters for 
companies of  all sizes, including business formation and 
development, entity selection, corporate governance, shareholder 
buy-sell agreements, succession planning, financing and dissolution.  
He has experience negotiating and drafting all types of  contractual 
arrangements affecting his clients, including sales agent agreements, 
purchasing agreements, distribution agreements, terms and 
conditions of  sale and service, non-disclosure and confidentiality 
agreements, leases, license agreements, limited warranties and 
employment agreements.

Kevin devotes a substantial portion of  his practice to mergers and
acquisitions, divestitures and reorganization transactions involving 
both private and public companies, on both a regional and 
international scale. His involvement typically begins in the due 
diligence phase, continues through the negotiation of  all transaction 
documents, and remains through post-closing integration. He also 
has extensive experience in commercial lending and finance 
transactions, representing both lending institutions and borrowers,
and dealing with related complex security and real estate issues.

He has represented clients in the metal fabrication, engineering, 
manufacturing, railroad, banking and lending, sales and distribution, 
transportation, electric power service, heavy machinery, 
construction, restaurant and wealth management industries.

Kevin has served on the boards of  The Voyager Program, Inc. and 
the Eric Snow YMCA in Canton, Ohio. He served as an assistant 
coach for the Jackson High School men’s varsity and junior varsity 
lacrosse teams from 2007 to 2013.

Kevin is a member of  the Ohio State Bar Association. He was 
named a “Super Lawyers Rising Star” in 2012-2015.

Kevin joined Calfee in 2013.

Principal Practices
> Corporate
> Mergers and Acquisitions

Education
>Case Western Reserve 

University School of  Law, 
J.D., 2007
>Grove City College School of  

Business and Management 
B.S., 2004

Admissions
> State of  Ohio
> U.S. District Court (Northern 

District of  Ohio)
> U.S. Bankruptcy Court

(Northern District of  Ohio)
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Mona Ma
216.622.8599
mma@calfee.com

MONA focuses her practice on business transactions, including 
general corporate law, mergers and acquisitions, commercial law, 
healthcare and public finance.

General Corporate Law: Mona assists clients in drafting and 
reviewing a variety of corporate documents, including joint venture 
agreements, supply agreements, executive search agreements, 
international distributor agreements, voting trust agreements, 
documents necessary for the transfer of LLC membership interests, 
corporate resolutions, nondisclosure agreements, letters of intent, 
employment agreements, and joint intellectual property development 
agreements. Mona also uses her fluency in the Chinese language to 
help clients that have operations in China.  

Mergers and Acquisitions: Mona assists clients in the due diligence 
review and the preparation of various closing documents, in both 
asset and stock deals, where the firm represents either the seller or 
the buyer. Mona’s representative mergers and acquisitions 
transactions include the following:

> Assisted in the due diligence review and the preparation of 
disclosure schedules and various closing documents for a 
Cleveland, Ohio-based microcap private equity firm’s 
approximately $16 million sale of a portfolio company. 

> Assisted in the due diligence review, review of disclosure 
schedules and the preparation of various closing documents 
for a Cleveland, Ohio-based private equity firm’s 
approximately $81 million acquisition of a portfolio 
company. 

> Assisted in the due diligence review and the preparation of 
disclosure schedules and various closing documents for a 
leading Ohio-based durable medical equipment 
manufacturer’s $150 million sale of a subsidiary to a leader in 
wholesale and home-delivered medical supplies, and its $45 
million sale of another subsidiary to an SBIC. 

> Assisted in the due diligence review for one of the largest 
private aviation companies’ $200 million acquisition of 
substantially all of the assets of a leading manufacturer of 
aviation products. 

Principal Practices
> Commercial Business and 

Finance
> Public Law and Finance
>Mergers and Acquisitions
>Health Care and Life Sciences

Education
> Cleveland State University 

Cleveland-Marshall College 
of  Law, J.D., summa cum laude, 
2011.

> Shijiazhuang University of  
Economics, China, B.A. in 
English, 2004

Admissions
> State of  Ohio
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Ma continued

Commercial Law: Mona regularly assists clients involved in financings and loans in the due 
diligence review and the preparation of various transaction documents where the firm represents 
either the bank or the borrower.

Healthcare: Mona regularly assists hospitals, DME manufacturers and suppliers, physicians and 
other healthcare clients on federal and state regulatory issues affecting hospitals, home health 
agencies, DME/HME manufacturers and suppliers, HIPAA compliance issues including notice of 
practice practices and business associate agreement, Fraud and Abuse, Stark, Medicare and Medicaid 
reimbursement matters, CLIA issues, RAC appeal matters, and state laws on medical and dental 
record retentions and patient abandonment.  Mona also has expertise with physician group and 
health plans including employment agreements between physician practice groups and physicians 
and pharmacy benefits administration, EGWP and other healthcare contracts. 

Public Law and Finance: Mona assists municipalities, counties, the State of Ohio and related 
agencies by preparing preliminary official statements, official statements, bond purchase agreements, 
continuing disclosure agreements, blue sky surveys, and ordinances.  Mona’s representative public 
finance transactions include the following:

> Assisted in the preparation of preliminary official statement, official statement, bond 
purchase agreement, continuing disclosure agreement, blue sky surveys and due diligence in 
an approximately $45 million senior lien and approximately $77 million subordinate lien 
bond issuance by a municipality in Ohio where the firm was engaged as underwriters' 
counsel. 

> Assisted in the preparation of preliminary official statement, official statement, bond 
purchase agreement, continuing disclosure agreement, blue sky surveys and due diligence in 
an approximately $250 million bond issuance by a district in Ohio where the firm was 
engaged as underwriters' counsel. 

Mona earned her J.D., summa cum laude, from Cleveland State University’s Cleveland-Marshall 
College of Law in 2011 and a B.A. in English from Shijiazhuang University of Economics in China 
in 2004. At Cleveland-Marshall, she was the Research Editor of the Cleveland State Law Review, won
awards in a Moot Court competition and was the winner of the Suggs I. Garber Award for Highest 
Academic GPA in Business Organizations and Taxation and the CALI Excellence for the Future 
Awards in Antitrust, Taxation I, Mergers & Acquisitions, Estates & Trusts, Employment Law, Legal 
Profession, and Torts. She also won a Pro Bono and Community Service Award.

While in law school, Mona held concurrent externships with Ohio Supreme Court Justice Maureen 
O’Connor and Judge Randolph Baxter of  the United States Bankruptcy Court, N.D. She is fluent in 
Mandarin Chinese and proficient in English-to-Chinese and Chinese-to-English translation.

Mona joined Calfee in 2011.
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Mona Ma
216.622.8599

mma@calfee.com

REPRESENTATIVE TRANSACTIONS

Mergers and Acquisitions Representative Transactions: 

> Assisted in the due diligence review and the preparation of disclosure schedules and various 
closing documents for a Cleveland, Ohio based microcap private equity firm's approximately 
$16 million sale of a portfolio company. 

> Assisted in the due diligence review, review of disclosure schedules, and the preparation of 
various closing documents for a Cleveland, Ohio based private equity firm's approximately 
$81 million acquisition of a portfolio company.

> Assisted in the due diligence review and the preparation of disclosure schedules and various 
closing documents for a leading Ohio-based durable medical equipment manufacturer's $150 
million sale of a subsidiary to a leader in wholesale and home-delivered medical supplies, and 
its $45 million sale of another subsidiary to a SBIC.

> Assisted in the due diligence review for one of the largest private aviation companies’ $200 
million acquisition of substantially all of the assets of a leading manufacturer of aviation 
products.

Public Law and Finance Representative Transactions:

> Assisted in the preparation of preliminary official statement, official statement, bond purchase 
agreement, continuing disclosure agreement, blue sky surveys, and due diligence in an 
approximately $45 million senior lien and approximately $77 million subordinate lien bond 
issuance by a municipality in Ohio where the firm was engaged as Underwriters' Counsel.

> Assisted in the preparation of preliminary official statement, official statement, bond purchase 
agreement, continuing disclosure agreement, blue sky surveys, and due diligence in an 
approximately $250 million bond issuance by a district in Ohio where the firm was engaged as 
Underwriters' Counsel.

Commercial contract/general corporate work:

> Prepared supply agreements, joint venture agreements, letters of intent.

> Prepared employment agreements, joint intellectual property development agreements, non-
disclosure agreements.

International/China related work:

> Reviewed the Chinese translation of an equipment purchase and sale agreement between a 
U.S. and a Chinese carpet manufacturer. 

> Prepared an exclusive international distribution agreement between a U.S. manufacturer of 
linear motion systems and a Chinese distributor. 

PRACTICE FOCUS

> Commercial Business and Finance

> Public Law and Finance

> Mergers & Acquisitions

> Health Care and Life Sciences

> General Corporate
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Salvatore J. Totino
216.622.8331
stotino@calfee.com

SAM’S practice is focused on M&A transactions and general 
corporate matters, with a special expertise in federal, state and local 
tax issues in corporate transactions, and tax counseling for privately-
owned businesses.  He has experience in drafting and reviewing
operating agreements for limited liability companies and is often
called upon to analyze tax issues facing small to mid-sized privately
owned businesses.

In addition, Sam is often involved in both buy-side and sell-side
corporate support and due diligence review during M&A
transactions. Sam assists in drafting and reviewing a variety of
corporate documents.

Sam supports Calfee’s Public Law and Finance group by preparing 
tax compliance certificates and various IRS filings in connection with 
issuances of tax-exempt bonds.  He also has experience in identifying
and resolving issues that frequently arise with respect to tax-exempt
bonds, including private business use and arbitrage.  

Sam earned his J.D., summa cum laude, from The Ohio State 
University Moritz College of Law, where he was Articles Editor of 
the Ohio State Entrepreneurial Business Law Journal and a member of the
Business Law Society. He also holds a Master of Accounting degree
from The Ohio State University Fisher College of Business and a
B.S.B.A. in Accounting, summa cum laude, from Ohio State. Sam 
served as President and Treasurer of the Moritz Volunteer Income
Tax Assistance (VITA) group while he was in law school and has
served as a volunteer with the VITA program for several years.  

Sam joined Calfee in 2012.

  

Principal Practices
> Tax
> General Corporate
> Mergers & Acquisitions
> Public Law and Finance
> Estate and Succession 

Planning

Education
> The Ohio State University 

Moritz College of  Law, J.D., 
summa cum laude, 2012
- Order of  the Coif
- Articles Editor, Ohio State 
Entrepreneurial Business Law 
Journal
- Business Law Society

> The Ohio State University 
Fisher College of  Business, 
Master of  Accounting, 2009

> The Ohio State University, 
B.S.B.A. in Accounting, 
summa cum laude, 2009

Admissions
> State of  Ohio
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From: Susec, Heather [HSusec@BRICKER.COM] on behalf of Gire, Michael
[mgire@bricker.com]
Sent: Tuesday, January 27, 2015 10:56 AM
To: Butler, Kevin
CC: Gire, Michael
Subject: City of Lakewood, Ohio RFQ
Attachment(s): "City of Lakewood, Ohio RFQ (2).pdf", "Combined Bios.pdf"

Good morning Mr. Butler:
 
Attached please find Bricker & Eckler LLP’s proposal to provide legal services for the City
of Lakewood, Ohio.  A hard copy is also being sent via regular U.S. mail.  Please call with
any questions or concerns.
 
Thank you
 
 
Mike
 
 
 
Michael K. Gire
Partner
Bricker & Eckler LLP
100 South Third Street
Columbus, OH  43215
614-227-2318
mgire@bricker.com
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BRICKER & ECKLER LLP

Bricker & Eckler LLP is pleased to submit this proposal to provide legal services for the City of 
Lakewood.  

I. Primary Contact:

Michael Gire, partner with Bricker & Eckler LLP and former chair of the firm’s Health Care 
group, will oversee the delivery of the legal services for the City of Lakewood.

Michael K. Gire
Partner
Bricker & Eckler LLP
100 South Third Street
Columbus, OH  43215
614-227-2318
mgire@bricker.com

 

II. Firm Description:

Bricker & Eckler was founded in 1945 by John W. Bricker, a former Ohio governor, U.S. 
senator from Ohio, and a candidate for vice president of the United States.  Over the last 60 
years, Bricker & Eckler has grown from a local leader to a regionally and nationally recognized 
firm. As one of Ohio’s leading law firms, Bricker & Eckler has nearly 150 attorneys practicing in 
24 areas of the law, including corporate law, real estate and public finance.  Bricker has offices 
in Columbus, Cleveland, Cincinnati-Dayton and Marietta, and serves clients both within Ohio 
and nationwide. 

We value the cultural and philosophical legacy of our founder and proudly continue the tradition 
of public service by placing our clients and our communities first. At Bricker & Eckler, we 
understand the vital role governmental agencies play in keeping our communities running 
smoothly. Our attorneys serve as trusted business advisors to a diverse mix of clients, including 
public entities and more than 1,000 governmental agencies such as cities, counties, schools 
districts and housing authorities. We represent the City of Columbus, Franklin County, the City 
of Cincinnati, Dayton Public Schools, Health-Newark-Licking County Port Authority and the 
Cuyahoga County Public Library, among many others.

Health care represents one of the major industries served by the firm. For nearly 60 years, 
Bricker & Eckler has maintained a broad and varied health care law practice, reflecting not only 
a deep understanding of the legal issues affecting the health care industry, but also a 
sophisticated knowledge of the business, regulatory, and policy issues our clients face in today’s 
evolving health care environment.

Bricker & Eckler’s health care practice has been ranked by Modern Healthcare as one of the 35 
leading health care practices in the United States for the past five years and in 2013, the firm was 
named to the National Law Journal’s “Midsize Hotlist” with specific mention of the Health Care 
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group: “Health Care is another dominant practice area. Last year, the Firm represented the Ohio 
Hospital Association and 170 member hospitals in hammering out an agreement with Medicare-
managed care organizations to implement a $324 million aggregate payment.” We are also one 
of only two firms in Ohio ranked in the top band for Health Care Law by the international 
ranking firm, Chambers USA, a ranking we’ve maintained since 2011.  

Best Lawyers in America named 12 Health Care attorneys to the Best Lawyers in America 2014 
list, including one named Attorney of the Year in Columbus, Ohio, 2013 and one named 
Attorney of the Year in Cincinnati, Ohio, 2014.

Our attorneys are on the boards or hold leadership positions in various state and national 
associations for health care attorneys and/or in their specialties.  We are also legal counsel to the 
Ohio Hospital Association.

As one of the largest health care practices in Ohio and the country, Bricker & Eckler’s Health 
Care Practice Group is diverse.  With more than 40 attorneys dedicated to the health care 
practice as well as many attorneys in other substantive areas (e.g., tax and nonprofit, insurance, 
and litigation) providing counsel to health care clients, Bricker & Eckler has developed a 
reputation for being the firm hospitals and health care providers turn to when they need legal 
expertise.

III. Experience:

Bricker & Eckler has had more experience with hospital mergers and acquisitions than any other 
firm in Ohio, and is considered by many to be one of the leading firms in the country for hospital 
merger and acquisition issues.  

Bearing that out, Bricker & Eckler has represented most of the hospitals that have joined the 
Cleveland Clinic and University Hospitals systems.  In addition, our firm has served as jointly 
retained transaction counsel for OhioHealth and various hospitals as they worked to bring in 
multiple regional hospitals including Marion General Hospital, Hardin Memorial Hospital, 
Grady Memorial Hospital, O’Bleness Memorial Hospital and MedCentral Health System. 

We have also been involved with the representation of governmental hospitals throughout the 
state and have converted many of these entities to nonprofit status.  Examples of governmental 
hospitals that we have converted include Blanchard Valley Hospital, Marion General Hospital, 
Mary Rutan Hospital, Fairfield Medical Center, Brown County Hospital, Clinton Memorial 
Hospital and Robinson Memorial Hospital.

In addition, our health care attorneys are involved in a number of potential hospital mergers or 
acquisitions and the development of several hospital networks.  Because many of these 
transactions are not yet public, however, we cannot disclose all of the specific hospitals at this 
time.  

Representative transactions in Ohio that we have been involved in, or are currently working on, 
where the information is public include:
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1. Mt. Vernon – merger of a Catholic and a secular hospital into a new entity known as 
Knox Community Hospital.  We acted as transaction counsel to both hospitals in this 
transaction.  

2. Portsmouth – counsel to the U.S. Health System in the acquisition of Scioto 
Memorial Hospital and Southern Hills Hospital.  Subsequently, we acted as counsel 
to the U.S. Health System in the acquisition of Mercy Hospital in Portsmouth.  
Thereafter, we acted as transaction counsel in the closure of the Southern Hills 
Hospital and the merger of Scioto Memorial Hospital and Mercy Hospital into the 
surviving entity, Southern Ohio Medical Center.  

3. Chillicothe – we acted as counsel to Medical Center Hospital in affiliation 
negotiations with Mount Carmel Medical Center of Columbus.  

4. Oak Hill – we acted as counsel to the Holzer Medical Center in the acquisition of Oak 
Hill Hospital.  

5. Greenfield – we acted as counsel to Greenfield Hospital in affiliation negotiations 
with Miami Valley Hospital.  

6. Miami County – we acted as transaction counsel to Piqua, Stouder and Dettmer 
Hospitals in the formation of the Upper Valley Medical Center System.  

7. Columbus – we acted as counsel to the U.S. Health System in the acquisition of Grant 
Medical Center.  

8. Columbus – we acted as counsel to St. Anthony Medical Center in the acquisition of 
Mercy Hospital.  

9. Marion – we acted as transaction counsel in the affiliation of the U.S. Health System 
and Marion General Hospital.  

10. Kenton – we acted as transaction counsel in the affiliation of the U.S. Health System 
and Hardin Memorial Hospital.  

11. Bucyrus/Galion – we acted as transaction counsel to both hospitals in the affiliation 
of Bucyrus Community Hospital with Galion Community Hospital.  

12. Cleveland – we acted as counsel for Euclid General Hospital in the affiliation which 
created the Meridia Health System.  

13. Cleveland – we acted as counsel to MetroHealth Corporation in the acquisition of St. 
Luke's Medical Center.  

14. Akron – we acted as transaction counsel to the Summa Health System in the merger 
of St. Thomas Medical Center and Akron City Hospital.  
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15. Ashland – we acted as transaction counsel to Samaritan Hospital in the acquisition of 
the Kettering-Mohican Area Medical Center in Loudonville.  

16. Crestline – we acted as transaction counsel to The Toledo Hospital and Crestline 
Memorial Hospital in the affiliation of Crestline Memorial Hospital to The Toledo 
Hospital's parent holding company.  

17. Springfield – we acted as counsel to Community Hospital of Springfield in 
combination with Mercy Medical Center of Springfield, Mercy Memorial Hospital in 
Urbana, and three nursing homes (all Catholic facilities) to form Community Mercy 
Health Partners.  

18. Chardon – we acted as counsel to Geauga Hospital in its affiliation with University 
Hospitals.  

19. Lorain – we acted as antitrust transaction counsel to both hospitals and we obtained a 
favorable Hart-Scott-Rodino determination.  

20. Columbus – we acted as transaction counsel for both hospitals in the merger of 
Riverside Methodist Hospitals and Grant Medical Center.  

21. Cleveland – we acted as counsel for Marymount Hospital in its affiliation with the 
Cleveland Clinic.  

22. Steubenville – we acted as counsel for Ohio Valley Hospital in its merger with St. 
John's Hospital. 

23. Mansfield – we acted as transaction counsel for both hospitals in the merger of 
Mansfield General Hospital and Shelby Memorial Hospital.  

24. Findlay – we acted as transaction counsel for both hospitals in the merger of 
Blanchard Valley Hospital and Bluffton Hospital.  

25. Pomeroy – we acted as counsel for Holzer Medical Center in its affiliation with 
Veterans Memorial Hospital.  

26. Warren – we acted as transaction counsel for both hospitals in the acquisition of 
Warren General Hospital by St. Joseph's Hospital.  

27. Youngstown – we acted as transaction counsel for both hospitals in the merger of St. 
Joseph's Hospital and St. Elizabeth's Hospital.  

28. Zanesville – we acted as transaction counsel for the merger of Bethesda Hospital and 
Good Samaritan Hospital.  

29. Youngstown – we acted as transaction counsel for the Humility of Mary Health Care 
System in establishing H.M. Health Services, a new integrated delivery system.  
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30. Cleveland – we acted as special regulatory counsel for the Sisters of St. Augustine-
Columbia/HCA joint venture.  

31. Lima – we acted as counsel for the creation of the new Lima Memorial Health 
System by Lima Memorial Hospital, ProMedica Health System, and Blanchard 
Valley Health Association.

32. Chardon – we acted as counsel for Heather Hill Rehabilitation Hospital in its 
affiliation with the University Hospitals Health System.  

33. Columbus – we acted as counsel for OhioHealth in its acquisition of Doctors Hospital 
North, Doctors Hospital West, and Doctors Hospital of Nelsonville.  

34. Ashtabula – we acted as counsel for Ashtabula Hospital in its affiliation with the 
Cleveland Clinic.  

35. Mansfield – we acted as counsel for Samaritan Hospital in its acquisition of Peoples 
Hospital.  

36. Crestline – we acted as counsel for MedCentral Health System in its acquisition of 
Crestline Memorial Hospital from ProMedica Health System.  

37. Hamilton – we acted as counsel for Ft. Hamilton Hospital in its affiliation with The 
Health Alliance.  

38. Marion – we acted as counsel for Marion General Hospital in its acquisition of 
MedCenter Hospital.  

39. Jackson – we acted as counsel to Consolidated Health Systems in the closure of Oak 
Hill Community Medical Center and the relocation of services to the new Holzer 
Medical Center – Jackson.  

40. Delaware – we acted as transaction counsel for OhioHealth and Grady Memorial 
Hospital to bring Grady into the OhioHealth system.  

41. Sandusky – we acted as counsel for Firelands Regional Medical Center in its 
acquisition of Providence Hospital.  

42. Bellevue – we acted as transaction counsel in creating a joint venture Bellevue 
hospital among Firelands, Fisher-Titus, and Bellevue Hospitals.  

43. Middletown – we acted as transaction counsel for Middletown Regional Hospital 
becoming a part of the Premier Health System.  

44. Troy – we acted as transaction counsel for Upper Valley Medical Center becoming a 
part of Premier Health System.  
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45. Marietta – we acted as transaction counsel for the affiliation of Marietta Memorial 
Hospital and Selby Hospital.  

46. Medina – we acted as counsel for Medina General Hospital in connection with its 
affiliation with the Cleveland Clinic Foundation.

47. Hamilton – we acted as counsel for Fort Hamilton Hospital with respect to the 
breakup of the Health Alliance of Greater Cincinnati, and Fort Hamilton’s affiliation 
with the Kettering Health Network.

48. Clinton Memorial – we were counsel for Clinton Memorial Hospital (a county 
hospital) in connection with its sale to RegionalCare Hospital Partners.

49. Brown County – we were counsel for Brown County General Hospital (a county 
hospital) in connection with its sale of the hospital through a competitive bidding 
process.

 
50. Pike County – we acted as transaction counsel for Pike Community Hospital 

becoming part of the Adena Health System.

51. Athens – We were counsel for OhioHealth for O’Bleness Memorial Hospital’s 
affiliation with OhioHealth.

52. Mansfield and Shelby – We were counsel for OhioHealth for Shelby General Hospital 
and MedCentral Health Systems’ affiliation with OhioHealth.

53. Circleville – We were counsel for OhioHealth for Berger Health Systems’ affiliation 
with OhioHealth.

54. Ravenna – We were counsel to Robinson Memorial Hospital in its conversion to 
nonprofit status and ongoing affiliation discussions.

55. Parma – We were counsel to Parma Hospital in its affiliation with University 
Hospitals Health System.

56. Cleveland – We were counsel to Kaiser Health Plan in its sale to Catholic Health 
Partners. 

Since this RFQ relates specifically to negotiations with the Cleveland Clinic Foundation, we 
have been successful for numerous clients in negotiations with the Cleveland Clinic.  
Specifically, we represented Marymount, Medina and Ashtabula in their affiliations with the 
Cleveland Clinic, and Kaiser Health Plan in contractual negotiations with the Clinic. 
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IV. Primary Attorney

Michael K. Gire
Partner
Bricker & Eckler LLP
100 South Third Street
Columbus, OH  43215
614-227-2318
mgire@bricker.com

 

V. Staffing:

Michael K. Gire
Partner
Bricker & Eckler LLP
100 South Third Street
Columbus, OH  43215
614-227-2318
mgire@bricker.com

David Spialter
Of Counsel
Bricker & Eckler LLP
100 South Third Street
Columbus, OH  43215
614-227-232342
dspialter@bricker.com

Shannon Martin
Partner
Bricker & Eckler LLP
9277 Centre Pointe Drive, Suite 100
West Chester, OH 45069
(513) 870-6692
smartin@bricker.com

Kevin Hilvert
Partner
Bricker & Eckler LLP
100 South Third Street
Columbus, OH  43215
614-227-2398
khilvert@bricker.com
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Tom Onusko
Of Counsel
Bricker & Eckler LLP
1001 Lakeside Avenue East, Suite 1350
Cleveland, OH 44114
(216) 523-5471 
tonusko@bricker.com

Catherine Swartz
Senior Counsel/Of Counsel
Bricker & Eckler LLP
1001 Lakeside Avenue East, Suite 1350
Cleveland, OH 44114
(216) 523-5465 
cswartz@bricker.com

To support this effort, Bricker & Eckler will staff this project with a team of our firm’s veteran 
attorneys who have facilitated numerous complex successful mergers and acquisitions and other 
affiliation or change of ownership transactions, and hospital closures. Generally, the team will 
include attorneys who are experienced in a range of health care transactions, governmental 
transactions, real estate and public finance, as well as regulatory and compliance issues. Full 
biographies are included in the appendix. 

VI. References:

The following references have worked with Bricker & Eckler attorneys on a number of M&A 
deals as well as transactional work. 

Chester P. Porembski Esq. (Chet) 
System Vice President and Deputy General Counsel 
OhioHealth Corporation 
180 East Broad Street, 34th Floor 
Columbus, OH 43215 
(614) 544-4508 
chet.porembski@ohiohealth.com   

Dale Creech Jr., Esq.
Vice President and Chief Legal Officer
Premier Health Partners
(937) 499-9710
decreech@premierhealthpartners.org
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Wendy S. Cedoz J.D., RN 
Chief Legal Officer/General Counsel 
Genesis HealthCare System 
2951 Maple Avenue 
Zanesville, OH 43701 
(740) 455-4975 
wcedoz@genesishcs.org 

Mark Shuter FACHE 
President and Chief Executive Officer 
Adena Health System 
272 Hospital Road 
Chillicothe, OH 45601 
(740) 779-7500 
mshuter@adena.org  

Debra Zanath Esq. (Debbie) 
19515 Lytle Road 
Cleveland, OH 44133 
(440) 570-0611 
dazanath@sbcglobal.net  
(General Counsel for Medina at the time of Cleveland 
Clinic Affiliation)

Carol Kenney
(Counsel for Marymount Health Care Systems at the 
time of Cleveland Clinic Affiliation)
(330)-562-3245
carolkenney@roadrunner.com

VII. Fees:

When working with clients, Bricker & Eckler strives to keep its services both affordable and 
innovative.  Accordingly, we offer national-level capabilities at Midwestern rates, producing a 
quality of work equal to the best law firms in the country.  

It is difficult to estimate the costs associated with the transaction at this stage without knowing the 
preferred partner, the transaction, antitrust implications, etc.  We will work with the City of 
Lakewood to budget fees and to control costs. 

Below you will find the standard hourly billing rate for the attorneys whom we anticipate being 
assigned to work on City of Lakewood matters:
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Attorney Position 2015 Hourly Rate

Mike Gire Partner $485
David Spialter Of Counsel $460
Shannon Martin Partner $395
Kevin Hilvert Partner $385
Tom Onusko Of Counsel $440
Catherine Swartz Senior Attorney/Of 

Counsel
$335

Our hourly rates are inclusive of many expenses which other law firms separately bill to clients 
as disbursements, including long distance-telephone calls, copying charges, fax charges and 
computer-assisted legal research (e.g., Lexis).  

Appendix:

Work team biographies

LKWD-PRR212_00443

LKWD-PRR212_00443



Contact Info
Office: Columbus
Title: Partner
Phone: 614.227.2318
Fax: 614.227.2390
Email: mgire@bricker.com

Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
614.227.2300 Main
614.227.2390 Fax
www.bricker.com

Services
Health Care

Corporate Governance

False Claims, Qui Tam & White
Collar Crimes

Fraud & Abuse/Stark &
Anti-Kickback

Government Audits &
Investigations

Health Care Reform

Health Care Transactions (Joint
Ventures, Mergers, and
Acquisitions)

Hospital Contracting & Purchasing

Voluntary Disclosures & Internal
Audits

Michael K. Gire
Mike Gire is a partner and former chair of Bricker & Eckler's Health Care group. His
practice emphasizes mergers and acquisitions, general corporate law, federal and state
regulatory issues, Medicare and Medicaid reimbursement, fraud and abuse, medical staff
issues, and antitrust. He serves as counsel to the Ohio Hospital Association and as a
director of Providers Re, a Cayman Island captive insurer for health care providers. He has
participated in more than 75 hospital mergers, or corporate affiliations for the development
of local hospital networks and has been appointed to state task forces addressing
malpractice and patient safety issues.

Mike has lectured on health law at The Ohio State University College of Medicine,
College of Law, and the Master's degree program in Health Care Administration and at
Capital University Law School. He was formerly employed by the Civil Actions Branch of
the Office of Hearing and Appeals for the U.S. Department of Health and Human Services.
In 2010, he was named by Best Lawyers in America as the Columbus Lawyer of the Year
in Health Care. He is one of only two attorneys in Ohio ranked in Band 1 for Health Care
Law by Chambers USA.

Professional & Community Activities

b Member, Columbus Bar Foundation Board of Trustees

b Past president of the Society of Ohio Hospital Attorneys

b Member, American Health Lawyers Association

b Member, Health Care Financial Management Association and former member of the
Board of Directors of the Central Ohio Chapter

b Board of Trustees, Legal Aid Society of Columbus

b Board of Directors, Providers Re SPC

b Past Board Positions: Society of Ohio Hospital Attorneys, Lifecare Alliance, Art for
Community Expression, Contemporary American Theatre Company, HFMA, Homereach
Hospice

Awards & Recognitions

b Listed, Best Lawyers in America (health care law), 1991-2015; 2010 Columbus Lawyer of
the Year in Health Care

b Recognized by ChambersUSA in Health Care Law with a Band 1 ranking, 2012-2014

b Has been listed as a Top 50 Columbus Ohio Super Lawyers and Top 100 Ohio Super
Lawyers in Ohio Super Lawyers

b Featured in On the Side of Angels, Ohio Super Lawyers Magazine, 2009

b Ranked as AV Preeminent by Martindale-Hubbell

b Listed, Who's Who in American Law
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Michael K. Gire
Page 2

Bar Admissions & Activities

b Admitted, Ohio and District of Columbia Bars

b Member, American, Columbus and District of Columbia bar associations

b Member, ABA sections on Antitrust and Health Law

Education

b American University (J.D., 1977)

b The Ohio State University (B.A., 1970)
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Contact Info
Office: Columbus
Title: Of Counsel
Phone: 614.227.2342
Fax: 614.227.2390
Email: dspialter@bricker.com

Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
614.227.2300 Main
614.227.2390 Fax
www.bricker.com

Services
Nonprofit Organizations

Health Care

Business Law

Corporate Governance

Change of Ownership  (CHOW)

Corporate Integrity Agreements &
Compliance

EMTALA

Fraud & Abuse/Stark &
Anti-Kickback

Health Care Transactions (Joint
Ventures, Mergers, and
Acquisitions)

Health Facility Privatization

David C. Spialter
Dave Spialter is Of Counsel with Bricker & Eckler and a member of the Health Care
group. He practices health care law, and is also involved in the firm's general corporate
finance, securities and public finance practice. He is experienced in leveraged leasing,
leveraged buyouts, cross-border financings, and interpretation of Ohio laws. He is also
experienced in equipment financing (aircraft, rolling stock, and ocean-going vessels). He
structures hospital and physician joint ventures and has served as lead attorney on diverse
corporate restructurings and other sophisticated corporate transactions, including those
involving the establishment of holding companies and the spin-off of subsidiaries. In
addition, he represents lessees, debt and equity participants, letter-of-credit banks and
builders in leasing transactions and financial institutions and borrowers in unsecured loan
transactions and real estate financings and serves as underwriters' counsel, bond counsel,
company counsel and issuer's counsel in numerous public offerings involving both public
and private securities.

Dave served as business counsel, a member of the executive staff, and chief of the
opinions section of the office of the Attorney General of Ohio (Lee Fisher) from
1992-1993. While in this position he had primary responsibility for all bond and similar
financing transactions in which the Attorney General was involved.

Professional & Community Activities

b Member, American Health Lawyers Association

b Trustee, Ballet Met Columbus (2000 - 2007); Harvard Club of Central Ohio (2001-2005,
President, 2001 - 2003); Congregation Agudas Achim (2001 - 2002, 2004 - 2006,
President, 2005 - 2006); Congregation Tifereth Israel (1989 - 1990)

b Adjunct Professor, Ohio Dominican University MBA LEAD Program, Business Ethics
(2005)

b Adjunct Professor, Capital University School of Law, Computer Law (1984 - 1985)

b Proficient in Russian, French, Spanish, Hebrew and Serbo-Croatian

Awards & Recognitions

b Listed, Best Lawyers in America (health care law) 2006-2015; The Verdict (Columbus'
Best Lawyers); Ohio Super Lawyers

b Listed, Ohio Super Lawyers, 2011, 2013-2014

b Ranked as AV Preeminent by Martindale-Hubbell

b Listed in The Bond Buyer's Municipal Marketplace "Red Book" of Bond Counsel

b Listed in Who's Who in American Law (1994 - 1995 edition)

Bar Admissions & Activities

b Member, Ohio State and Columbus Bar Association
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David C. Spialter
Page 2

Education

b Columbia University (J.D., 1977); Editor, Columbia Law Review (1975 - 1977); Harlan
Fiske Stone Scholar; Recipient, Carter, Ledyard & Milburn Prize; Teaching Fellow: Civil
Procedure and Trade Regulation; International Fellows Program; Tutored first-year
students

b Harvard University (A.B. cum laude, 1974)

b Attended Rutgers College (1970 - 1971)

b University of Zagreb, 1973 summer program in Serbo-Croatian

b Indiana University, 1972 summer Russian institute

b Completed computer crime prosecution training program of the Federal Law Enforcement
Training Center of the Department of the Treasury
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Contact Info
Office: Cincinnati-Dayton
Title: Partner
Phone: 513.870.6692
Fax: 513.870.6699
Email: smartin@bricker.com

Bricker & Eckler LLP
9277 Centre Pointe Drive
Suite 100
West Chester, OH 45069-4844
513.870.6700 Main
513.870.6699 Fax
www.bricker.com

Services
Real Estate

Health Care

Commercial Leasing

Eminent Domain

Mortgage Lending

Real Estate Acquisition &
Development

Zoning & Land Development

Public Finance

Bond & Structured Finance

Economic Development

Economic Development
Compliance Services

Public Sector

M. Shannon Martin
Shannon Martin is a partner in Bricker & Eckler's Health Care and Public Finance groups
and participates in the firm’s Real Estate Industry group. She is located in the
Cincinnati/Dayton office.

Shannon focuses on the general counsel, finance and real estate development and property
management needs of health care and public sector clients, banks and other lending
institutions, developers, and non-profit and for-profit corporations. She advises clients on a
full range of general governance, compliance and operational matters and has diverse
transaction experience including serving as borrower’s counsel, bond counsel and bank
counsel on financing transactions, and as counsel to buyers, sellers, developers, utility
companies and public entities on acquisition and development projects.

Shannon’s health care practice includes representing hospitals and other health care
organizations, including nursing, assisted living and long-term care facilities, with respect
to general counsel matters, such as corporate compliance and governance for non-profits
and public sector requirements for public hospitals. She also advises health care clients
with respect to financing and real estate matters, including bond and other financing
facilities, medical practice acquisitions and physician leasing, equipment leases and the
purchase, sale and development of health care facilities.

Shannon also serves as general counsel and special counsel to port authorities, counties,
municipal corporations and other political subdivisions in connection with a variety of
operational and legislative matters, Public Records Act and Open Meeting Act
compliance, land-use issues, public improvement projects, public-private partnerships,
procurement processes and disputes, conflicts of interest, charter review and amendment
processes, annexations and appropriations. Shannon also advises clients on Ohio’s
economic development laws, programs and resources, including use of tax increment
financing, creation and operation of special improvement districts, joint economic
development zones, community reinvestment areas, state and federal loan and grant
programs and the like.

Shannon’s real estate experience also includes work with procurement and sale of real
estate, zoning, leasing, condominium creation and operation, ground leases, management
contracts and the like for a wide range of developments, including office and medical
office, ancillary health care facilities, industrial and commercial space, student housing,
long-term care facilities and multi-use projects.

Professional & Community Activities

b Greene County Community Foundation (2004-Present), Executive Committee, Past
President

b Bellbrook/Sugarcreek Education Foundation (2005-Present), Past President

b Greene County Economic Development Council (fka Retention & Expansion Committee)
(2006 to present)
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Professional & Community Activities - continued 

b Recovery Centers, Inc. (dba Women's Recovery Center) (2006-2013), Executive
Committee, Past President

b Artemis Center for Alternatives to Domestic Violence – Board of Directors (1997-2003),
President (2000-2002)

b Member, NAIOP, Dayton Chapter

b Member, Ohio Hospital Association

b Member, American Health Lawyers Association

b Member, National Association of Bond Lawyers (NABL)

b Member, Dayton Area Defense Contractors Association

Presentations & Published Works

b "IRS Revenue Proclomation 97-13 and Management Contract Compensation Models,"
Presented January, 2014 Cincinnati and Columbus, Ohio

b "Construction Project Management, A Survey of Critical Laws You Need to Know,"
Presented November, 2008, Cincinnati, Ohio

b "Ohio's New Eminent Domain Laws," Presented March, 2008 to the Joint Annual Meeting
of the American Association of Civil Engineers, Dayton Chapter and the Society of
Military Engineers, WPAFB

b "Public Utilities and Ohio's New Eminent Domain Laws", Presented January, 2008 to the
International Right of Way Association, Regional Chapter

b "Common Interest Communities: Condominiums, PUDs and Subdivisions," Presented
May, 2007, University of Dayton Law School and Fall, 2006, Cincinnati, Ohio

Awards & Recognitions

b Ranked as AV Preeminent by Martindale-Hubbell

b Named, Ohio Rising Star, Ohio Super Lawyers, 2005, 2006 & 2007

b Peacekeepers Award, Artemis Center for Alternatives to Domestic Violence, 2003

b Forty Under Forty Award, Dayton Business Journal, 2002

Bar Admissions & Activities

b American, Ohio and Dayton Bar Associations

Education

b Cleveland Marshall College of Law (J.D., 1993)

b John Carroll University (B.A., 1990)
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Contact Info
Office: Columbus
Title: Partner
Phone: 614.227.2398
Fax: 614.227.2390
Email: khilvert@bricker.com

Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
614.227.2300 Main
614.227.2390 Fax
www.bricker.com

Services
Health Care

HIPAA Privacy and Security

Nonprofit Organizations

Kevin M. Hilvert
Kevin Hilvert is a partner in Bricker & Eckler’s Health Care group. He provides legal
counseling services to health care providers, addressing a wide range of regulatory matters
within the health care industry. His experience working with physicians, hospitals, clinics
and more includes practice acquisitions, joint ventures, co-management agreements,
performance benchmarking initiatives, recruitment agreements and additional health
care-related matters. Kevin specializes in compliance with federal and state health care
laws, such as privacy and security requirements, the Anti-Kickback Statute, the Stark Law,
the CMP statute and HIPAA.

Professional & Community Activities

b Chair, IMPACT Community Action Board of Directors

b Member, Leadership Columbus, Class of 2011

Awards & Recognitions

b Ohio Super Lawyers Rising Star (2012-2013)

Bar Admissions & Activities

b Member, American Health Lawyers Association

b Member, Columbus Bar, Ohio State Bar and American Bar Associations

Education

b The Ohio State University College of Law (J.D., cum laude, 2002)

b Wittenberg University (B.A., cum laude, 1997)
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Contact Info
Office: Cleveland
Title: Of Counsel
Phone: 216.523.5471
Fax: 216.523.7071
Email: tonusko@bricker.com

Bricker & Eckler LLP
1001 Lakeside Avenue East
Suite 1350
Cleveland, OH 44114-1142
216.523.5405 Main
216.523.7071 Fax
www.bricker.com

Services
Health Care

Health Care Transactions (Joint
Ventures, Mergers, and
Acquisitions)

Corporate Integrity Agreements &
Compliance

Fraud & Abuse/Stark &
Anti-Kickback

Physician Contracting
(Recruitment, Personal Services,
Employment)

Health Facility Privatization

Public Finance

Public Sector

Thomas J. Onusko
Tom brings more than 30 years of valuable and varied health care experience to Bricker &
Eckler’s Cleveland office. His practice has been dedicated primarily to health care law,
including hospital-physician relationships, joint ventures, fraud and abuse counseling,
corporate compliance programs, medical staff credentialing, mergers and acquisitions,
managed care contracts, joint ventures, tax-exempt bond financing, third-party
reimbursement and risk management.

He has also served as an adjunct professor at the Case Western Reserve University School
of Law, teaching “Health Care Organization and Finance” and an adjunct professor at
Cleveland State University Graduate Program in Health Care Administration, teaching
“Introduction to Health Law.”

In 2009 he was appointed senior vice president and general counsel of The MetroHealth
System, a 350-bed county hospital and academic medical center, where he supervised the
operation of the 20-member, in-house law department.

He is also co-founder and past officer of the Health Care Section of the Greater Cleveland
Bar Association and has published numerous articles, as well as serving as a speaker and
presenter, on all aspects of health care law.

Representative Experience

b Led an internal hospital compliance audit involving more than 8,000 contracts in response
to an investigation by the Office of Inspector General which sought more than $100M of
penalties for alleged fraud and abuse violations. As a result of the investigation and the
curative actions recommended, a reduction of over $90M in penalties was obtained.

b Drafted and negotiated well more than 100 hospital-physician contracts.

b Served as bond, borrower, lender and/or underwriter counsel in more than 100 tax exempt
bond financings, including more than 50 hospital revenue bond issues.

b Handled dozens of joint ventures, affiliations, mergers and acquisitions of health care
providers, including but not limited to hospitals, nursing homes, rehabilitation facilities
and physician practices.

b Counseled health care providers on compliance, Stark and Anti-Kickback statutes in a
wide variety of transactions.

b Drafted and negotiated dozens of clinical service agreements between hospitals, physicians
and ancillary service providers.

Professional & Community Activities

b Director, Ohio Guidestone, 2014-present

b Director, American Red Cross, Northern Ohio Blood Services Region, 1997-present

b Director, Magnificat High School, 2004-2013

b Director, Judson Retirement Community, 1994-2000
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Presentations & Published Works

b “Alignment of Physician-Hospital Incentives in the Post-Health Care Reform World”
presented at the HFMA of Northeast Ohio Gerry Haggerty Annual Leadership Institute:
May 21, 2014

b “Top Ten Trends and Issues in Health Care for 2013” presented to the Northeast Ohio
Chapter of the Health Care Financial Managers Association: March 14, 2013

b “Introduction to Anti-kickback, Stark and False Claims” presented at the 28th Annual
Healthcare Law Institute of the Greater Cleveland Bar Association in Cleveland, Ohio:
April 26, 2012

b “Ohio Health Law Update” presented at the Annual Meeting of the American Health
Lawyers Association in Washington, D.C.: June 30, 2009

b “The Stark Law: Critical Issues for Health Care Financial Managers” presented at the
HFMA Northeast Ohio Gerry Haggerty Annual Leadership Institute, Sandusky, Ohio: May
22, 2009

b “Recent Legal Developments Affecting Hospitals: Card Check Rules, Red Flag Rules and
Self-Disclosure Requirements for Medicare Secondary Payment Claims” presented at the
Lake Erie Regional Cooperative Meeting in Toledo, Ohio: April 17, 2009

b Qualifying Hospital – Physician Arrangements for Provider-Based Reimbursement Under
Medicare published in Volume 1 Cleveland Metropolitan Bar Journal No. 12: March 2009

b “Ohio Health Law Update” presented at the Annual Meeting of the American Health
Lawyers Association in San Francisco, California: July 1, 2008

b Physician Recruitment Under the Phase III Stark Rules published in Volume 1 Cleveland
Metropolitan Bar Journal No. 1: March 2008

b “Economic Development Financing Tools” presented at the 29th Annual Real Estate Law
Institute of the Greater Cleveland Bar Association in Cleveland, Ohio: November 9, 2007

b “The Biggest Mistakes Hospitals Make in Physician Contracts and How to Avoid Them”
presented at the Inquisit Audioconference: June 26, 2007

b “Recent Legal Developments Affecting Health Care Lenders” presented at the Fifth Third
Bank retreat in Cincinnati, Ohio: January 30, 2007

Awards & Recognitions

b Listed, Best Lawyers in America (health care law) 1991-2009, 2014-2015

b Ranked as AV Preeminent by Martindale-Hubbell™

b Listed, Ohio Super Lawyers, 2004-2009

Bar Admissions & Activities

b Admitted to Ohio Bar, August 1977

b Member, Cleveland Metropolitan Bar Association; Co-Founder, Health Care Section, Vice
Chairman, Secretary, Institute Chairman, and Institute Speaker

b Member, Ohio State Bar Association

Education

b University of Notre Dame (B.A., magna cum laude, 1974)

b Cornell University (J.D. 1977)
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Contact Info
Office: Cleveland
Title: Of Counsel
Phone: 216.523.5465
Fax: 216.523.7071
Email: cswartz@bricker.com

Bricker & Eckler LLP
1001 Lakeside Avenue East
Suite 1350
Cleveland, OH 44114-1142
216.523.5405 Main
216.523.7071 Fax
www.bricker.com

Services
Public Finance

Public Sector

Education

School Finance & Tax Levies

Public Records & Open Meetings
Act

Catherine M. Swartz
Catherine Swartz is a member of Bricker & Eckler’s Public Finance group with a practice
that focuses on bond counsel and underwriter’s counsel in general obligation and revenue
bond financings. Her clients include Ohio cities, counties, school districts, townships and
villages. She provides counsel to political subdivisions on issues related to tax levies,
continuing disclosure filings, real estate, special assessments, public records, investment
policies, sales and use tax and ethics. She works with school district clients on matters
such as school finance, tuition and residency matters, open enrollment, public records law
and board policy issues.

Professional & Community Activities

b Member, University Heights Economic Development Committee

b Cleveland Bridge Builders, Class of 2005

b YWCA Women’s Leadership Boot Camp, 2011

b Former Member, Stepstone Academy Board of Trustees

Presentations & Published Works

b Ohio Attorney General Releases 2014 Yellow Book (March 2014)

b SEC Fines Municiple Issuer for Misleading Investors (November 2013)

b Interdistrict Open Enrollment Fact Sheet, July 2013

Bar Admissions & Activities

b Cleveland Metropolitan Bar Association

b Admitted, Ohio

Education

b The College of Wooster (B.A. 1998) magna cum laude, Phi Beta Kappa

b The Ohio State University (J.D., with honors, 2002) Order of the Coif; Articles Editor,
Ohio State Law Journal
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Swanson v. Village of Flossmoor 

Civil Rights, Labor & Employment Law 

U.S. Court of Appeals for the Seventh Circuit
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Mead v. Palmer 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eighth Circuit

Huynh v. Dep't of Transp. 

Civil Rights, Labor & Employment Law 

U.S. Court of Appeals for the Eighth Circuit

Dumler v. Kan. Dep’t of Revenue 

Civil Rights, Government & Administrative Law 

Kansas Supreme Court

State v. Thomas 

Civil Rights, Constitutional Law, Criminal Law 

Kansas Supreme Court

Commonwealth v. Brewer 

Civil Rights, Constitutional Law, Criminal Law 

Massachusetts Supreme Judicial Court

Gradisher v. City of Akron 

Civil Rights, Constitutional Law, Criminal Law 

U.S. Court of Appeals for the Sixth Circuit

Gissendaner v. Commissioner, GA DOC 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eleventh Circuit

Stormans, Inc. v.Wiesman 

Civil Rights, Constitutional Law, Health Law 

U.S. Court of Appeals for the Ninth Circuit

Dolan v. Connolly 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Second Circuit

Allen v. Johnson 

Civil Rights, Constitutional Law, Labor & Employment Law 

U.S. Court of Appeals for the District of Columbia Circuit

Maggio v. Wisconsin Ave. Psychiatric Ctr. 

Civil Rights, Constitutional Law, Labor & Employment Law 

U.S. Court of Appeals for the District of Columbia Circuit

Robbins v. Becker, 

Antitrust & Trade Regulation, Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eighth Circuit

Norris v. Brooks 

Civil Rights, Constitutional Law, Criminal Law 

U.S. Court of Appeals for the Third Circuit

Sinclair v. State 
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Civil Rights, Constitutional Law, Criminal Law 

Maryland Court of Appeals

Miller v. Campanella 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Seventh Circuit

Chinatown Neighborhood Ass'n v. Harris 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Ninth Circuit

Spence v. State 

Civil Rights, Constitutional Law, Criminal Law 

Maryland Court of Appeals

Demby v. State 

Civil Rights, Constitutional Law, Criminal Law 

Maryland Court of Appeals

Commonwealth v. Lessieur 

Civil Rights, Constitutional Law, Criminal Law 

Massachusetts Supreme Judicial Court

Davis v. White 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eighth Circuit

Jones v. Meinzer 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eighth Circuit

Combat Veterans for Congress v. FEC 

Civil Rights, Constitutional Law, Election Law 

U.S. Court of Appeals for the District of Columbia Circuit

Wollschlaeger v. Governor of the State of Florida 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eleventh Circuit

Doe 2 v. Rosa 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Fourth Circuit

Mayo v. PCC Structurals, Inc. 

Civil Rights, Constitutional Law, Labor & Employment Law 

U.S. Court of Appeals for the Ninth Circuit

Estate of Wilbert Lee Henson v. Wichita County 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Fifth Circuit

Solomon v. Deputy U.S. Marshal Thomas 

Civil Rights, Constitutional Law 
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U.S. Court of Appeals for the Eighth Circuit

Shoemaker v. City of Howell 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Sixth Circuit

Commonwealth v. Fritz 

Civil Rights, Constitutional Law, Criminal Law 

Massachusetts Supreme Judicial Court

Boulton v. Swanson 

Civil Rights, Constitutional Law, Labor & Employment Law 

U.S. Court of Appeals for the Sixth Circuit

Carridine v. State 

Civil Rights, Constitutional Law, Criminal Law 

Minnesota Supreme Court

Velez-Velez v. P.R. Highway & Transp. Auth. 

Civil Rights, Constitutional Law, Labor & Employment Law 

U.S. Court of Appeals for the First Circuit

Green v. Co. of Riverside 

Civil Rights, Criminal Law 

California Court of Appeal

Petties v. Carter 

Civil Rights, Constitutional Law, Medical Malpractice 

U.S. Court of Appeals for the Seventh Circuit

Silk v. Bd. of Trs., Moraine Valley Cmty. Coll. 

Civil Rights, Education Law, Labor & Employment Law 

U.S. Court of Appeals for the Seventh Circuit

State v. Spady 

Civil Rights, Constitutional Law, Criminal Law 

Montana Supreme Court

Abril-Rivera v. Johnson 

Civil Rights, Labor & Employment Law 

U.S. Court of Appeals for the First Circuit

Swanson v. Village of Flossmoor

Court: U.S. Court of

Appeals for the

Opinion Date: July 24, 2015

LKWD-PRR212_00457

LKWD-PRR212_00457



Seventh Circuit

Docket: 14-3309

Areas of Law: Civil Rights, Labor & Employment Law

Swanson resigned from the Village of Flossmoor’s police department

after suffering two strokes in 2009, six weeks apart, the second of

which left him unable to perform as a detective. Swanson claimed

that the Village failed to reasonably accommodate him—in violation of

the Americans with Disabilities Act—upon his return to work from his

first stroke by not permitting him to work exclusively at a desk. He

also claimed that the Village violated Title VII of the Civil Rights Act

by discriminating against him on the basis of his race and national

origin, citing instances in which Village employees made racially

offensive comments to him during his employment. He claimed that

the Village excluded him from criminal investigations after his first

stroke and then contemplated the possibility of moving him out of the

investigations division entirely after his second stroke. The district

court granted the Village summary judgment and the Seventh Circuit

affirmed, finding the Title VII claims time-barred because Swanson

failed to lodge a formal charge with the Equal Employment

Opportunity Commission within 300 days after the alleged

discrimination and finding the ADA claim deficient in view of his

doctor’s recommendation that Swanson work “part-time” following his

first stroke.

http://j.st/4mUX View Case

View Case On: Justia Google Scholar

Mead v. Palmer

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1680

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law

Mead, committed to Iowa's Civil Commitment Unit for Sex Offenders

filed a 42 U.S.C. 1983 complaint alleging that defendants deprived

him of "extensive dental care that he is unable to afford" and were

"deliberately indifferent to [his] need for dental care." He alleged that

he had many teeth pulled while in custody, was unable to chew food

properly, suffered from acid reflux, and had become diabetic. The
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defendants moved for summary judgment arguing that Mead had

sufficient funds to pay for a partial denture plate and failed to

demonstrate a serious medical need because he had not requested

and did not want a soft diet, had not lost weight, had complained of

discomfort but not pain, had stated that he was satisfied with his

medical care, and no dentist had concluded that Mead had a serious

medical need for dentures. The defendants argued that they were

entitled to qualified immunity, not personally responsible for Mead's

alleged damages, and immune from money damages. The district

court denied summary judgment, concluding that Mead had

established genuine issues of material fact. The Eighth Circuit

reversed, finding the defendants entitled to qualified immunity from

damages on Mead's claim regarding the denial of partial dentures

http://j.st/4mUB View Case

View Case On: Justia Google Scholar

Huynh v. Dep't of Transp.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2785

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Labor & Employment Law

After graduating from the FAA Academy, Huynh became a trainee air

traffic controller. Huynh, the only Asian American in his training class,

reported problems with his instructors. He was assigned a different

team. The new team reported that Huynh was performing poorly.

Huynh was granted 42 additional training hours above the180 target

hours. After he completed those hours, Huynh moved on to the

second of 12 required certifications. He was again reported as

performing poorly. Huynh's team provided many opportunities to

improve, beyond the 180t hours. Superiors reported that Huynh did

not have command of basic air traffic terminology and geography

and was defensive when trainers noted mistakes. Huynh was the only

member of his class suspended for poor performance on a skill

check. Huynh applied for reassignment, but no other facilities offered

to hire him. A review board concluded that Huynh had been given

comprehensive training, but had failed to progress. A manager

nonetheless continued Huynh's training. Huynh received additional
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instruction and several weeks to refresh his learning. Shortly after

Huynh returned to training, he reported problems with his supervisors

and classmates. He declined reassignment. Problems continued;

Huynh was terminated. The court granted the FAA summary

judgment. The Eighth Circuit affirmed, rejecting claims of racial

discrimination under 42 U.S.C. 2000e and the Minnesota Human

Rights Act, finding that the stated reasons for termination were not

pretextual.

http://j.st/4mU6 View Case

View Case On: Justia Google Scholar

Dumler v. Kan. Dep’t of Revenue

Court: Kansas

Supreme Court

Docket: 106748

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Government & Administrative

Law

Robert Dumler was arrested for driving under the influence and

transported to the sheriff’s office. On several occasions before a

breath alcohol test was administered Dumler requested that he be

permitted to confer with an attorney. The requesting officer never

gave Dumler an opportunity to confer with an attorney, and Dumler

did not repeat his request for an attorney after he failed his breath

test. The suspension of Dumler’s driving privileges was upheld in

administrative proceedings. Dumler petitioned the district court for

review, arguing that his statutory right to counsel was violated. The

district court denied relief. The court of appeals affirmed, concluding

that because Dumler did not ask to consult with an attorney after he

failed to breath test, he had not invoked his statutory right to an

attorney and, therefore, that right was not violated. The Supreme

Court remanded with directions, holding (1) the district court applied

an incorrect legal standard on the question of whether Dumler’s post-

testing right to counsel was violated, and therefore, a remand was

required; and (2) suppression of the alcohol testing result is the

appropriate remedy for the denial of a driver’s statutory right to

counsel. Remanded.

http://j.st/4miN View Case
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State v. Thomas

Court: Kansas

Supreme Court

Docket: 110585

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of aggravated robbery and

first-degree murder. The jury could not reach a unanimous decision

as to whether the murder was premeditated or committed during the

course of the robbery. The Supreme Court affirmed Defendant’s

convictions, holding (1) the district court did not err by instructing the

jury that it could convict Defendant of first-degree murder based on

the combined theories of premeditated and felony murder; (2) the

jury was not precluded from convicting Defendant of first-degree

murder based on both alternative means of felony and premeditated

murder based on the prosecutor’s closing argument; and (3) the

district court did not err by refusing to suppress items seized pursuant

to a search warrant that was obtained with statements made by

Defendant apart from his un-Mirandized confessions.

http://j.st/4mif View Case

View Case On: Justia Google Scholar

Commonwealth v. Brewer

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

11819

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the second

degree, unlawful possession of a firearm, unlawful possession of a

loaded firearm, and unlawful possession of ammunition. The

Supreme Judicial Court affirmed Defendant’s convictions, holding (1)

the trial judge’s refusal to grant immunity to two potential defense

witnesses did not violate Defendant’s right to a fair trial and due
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process of law, nor his right to present a complete defense; and (2)

the prosecutor did not engage in improper vouching or misstate the

evidence in during closing arguments.

http://j.st/4miM View Case

View Case On: Justia Google Scholar

Gradisher v. City of Akron

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

3973

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

At a bar, Gradisher had three or four beers and a shot of whiskey.

Gradisher noticed the outline of a gun in the pocket of a man sitting

to his left. Gradisher made a comment, causing a heated exchange.

Gradisher went home and drank more beer. Gradisher then called

911 from his cell phone to report the man with the gun. On the first

call, he refused to give his name and hung up. The operator called

back. Gradisher and the operator got into a heated exchange,

causing the operator to hang up, which prompted Gradisher to call

911 twice more, using obscenities. Akron officers went to his

residence. Gradisher locked his door. They feared that someone

might need help, broke down the door, entered, and found Gradisher

under a sheet in his basement. An officer used a taser because

Gradisher allegedly resisted arrest. Gradisher was found guilty of

improperly using the 911 system. He filed suit under 42 U.S.C. 1983

for excessive force, warrantless entry, malicious prosecution, and

common-law torts. The district court rejected all claims. Finding

genuine disputes of material facts related to excessive force in tasing

Gradisher, the Sixth Circuit reversed summary judgment on those

and state-law causes of action for assault and battery, intentional

infliction of emotional distress, and gross neglect, but otherwise

affirmed.
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Gissendaner v. Commissioner, GA DOC

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 15-10884

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law

Plaintiff, a Georgia death row inmate, filed suit under 42 U.S.C. 1983,

alleging that her federal due process rights were violated when the

warden of the prison where she was housed ordered the prison staff

not to speak with her legal team as they were gathering evidence in

support of her application for clemency. On appeal, plaintiff

challenged the district court's dismissal of her complaint. The court

concluded that plaintiff's argument is foreclosed by Wellons v.

Comm'r, Ga. Dep't of Corr. Even if Wellons were distinguishable, the

court rejected plaintiff's reading of the Supreme Court's decision in

Ohio Adult Parole Authority v. Woodard, where nothing in Justice

O’Connor’s concurring opinion suggests that a clemency board’s

compliance with state laws or procedures is part of the “minimal

procedural safeguards” protected by the Due Process Clause.

http://j.st/4mUt View Case

View Case On: Justia Google Scholar

Stormans, Inc. v.Wiesman

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 12-

35221, Docket: 12-

35223

Opinion Date: July 23, 2015

Areas of Law: Civil Rights, Constitutional Law, Health Law

Plaintiffs, the owner of a pharmacy and two individual pharmacists

who have religious objections to delivering emergency contraceptives,

challenged the Commission's rules requiring the timely delivery of all

prescription medications by licensed pharmacies. The rules permit

pharmacies to deny delivery for certain business reasons, such as

fraudulent prescriptions or a customer’s inability to pay; permit a

religiously objecting individual pharmacist to deny delivery, so long as

another pharmacist working for the pharmacy provides timely
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delivery; but, unless an enumerated exemption applies, the rules

require a pharmacy to deliver all prescription medications, even if the

owner of the pharmacy has a religious objection. The district court

held that the rules violate the Free Exercise and Equal Protection

Clauses, and the court permanently enjoined enforcement of the

rules. The court reversed, concluding that the rules are neutral and

generally applicable and that the rules rationally further the State’s

interest in patient safety. Further concluding that the rules do not

infringe on a fundamental right, the court reversed the judgment.

http://j.st/4mw4 View Case

View Case On: Justia Google Scholar

Dolan v. Connolly

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-2561

Opinion Date: July 23, 2015

Areas of Law: Civil Rights, Constitutional Law

Plaintiff filed suit alleging that defendants violated 42 U.S.C. 1983

and 1985(3) by retaliating against him for exercising his First

Amendment right as a member of the Inmate Liaison Committee

(ILC) at a correctional facility. The district court dismissed the

complaint for failure to state a claim. The court held, however, that

action as a member of an ILC, i.e. the filing or voicing of grievances

on behalf of a prison population, qualifies as constitutionally protected

conduct under the First and Fourteenth Amendments and that

retaliation for such conduct is therefore actionable under Section

1983. The court further concluded that the district court properly

dismissed the conspiracy claim because plaintiff failed to allege

membership in a class protected under Section 1985(3). The court

appointed plaintiff counsel in the district court. Accordingly, the court

affirmed in part, vacated in part, and remanded for further

proceedings.
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Allen v. Johnson

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

5170

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law

Plaintiff filed suit against the Department, alleging that her new

supervisor retaliated against her for earlier discrimination complaints.

The district court granted summary judgment in favor of the

Department. The supervisor justified plaintiff's low performance

ratings on the ground that plaintiff, a managerial employee, failed

adequately to supervise satellite offices and external contractors.

Further, the supervisor attested that plaintiff was never excluded

from meetings and that plaintiff could have attended meetings, but

never did. The court concluded that the proffered facts could not, if

presented a trial, support a jury verdict that retaliation was the

supervisor's real motive for the actions of which plaintiff complains.

Accordingly, the court affirmed the district court's judgment.
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Maggio v. Wisconsin Ave. Psychiatric Ctr.

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

7181

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law

Plaintiff filed a civil suit alleging that his employer fired him because

he was male. At issue was whether 42 U.S.C. 2000e-5(f)(1) barred

plaintiff's suit because he brought it too late. On EEOC Form 5,

plaintiff swore that his statements were true and listed his address as

“3032 Rodman Street, NW, Apt. 35, Washington, DC 20008.” At the

time he was not living at that address. A month earlier he had moved
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to South Carolina. The court joined its sister circuits in holding that

when a complainant, such as plaintiff in this instance, fails to receive

a right-to-sue notice because he gave the EEOC an incorrect address

or because he neglected to inform the EEOC when he moved, the

complainant is at fault and he is not entitled to equitable tolling.

Accordingly, the court affirmed the judgment.
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Robbins v. Becker,

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1435

Opinion Date: July 27, 2015

Areas of Law: Antitrust & Trade Regulation, Civil Rights,

Constitutional Law

The Robbinses provide towing and wrecker services along the I-44

corridor in eastern Missouri. State Highway Patrol (MSHP) Troops C

and I, pursuant to MSHP policy, used a “rotation list” of approved

towing and wrecking companies to determine which company to call

to the scene of a disabled vehicle if the vehicle owner had no

preference. The Robbinses were on both lists until they were

removed, reportedly because Robbins had been charged with

shooting at a competitor’s truck in 1999. The Robbinses alleged the

criminal charge resulted from a “sham investigation” and that their

competitor used a friendship with an MSHP officer, with whom

Robbins had had a confrontation, to harm the Robbinses’ business. A

jury acquitted Robbins, but they were never reinstated to either list.

In 2005, the Robbinses sued the MSHP. The state court determined

the MSHP lacked statutory authority to create a rotation list. In 2010,

the Robbinses sued officers in their individual capacities, alleging due

process and equal protection violations and conspiracy to violate

those rights under 42 U.S.C. 1983 and violations of the Sherman Act,

15 U.S.C. 1, 2, claiming that the officers conspired to deny them

work and disparaged their business. The Eighth Circuit affirmed

summary judgment in favor of the officers.
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View Case On: Justia Google Scholar

Norris v. Brooks

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 13-

4448

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Norris was arrested in 1999 for aggravated assault. Norris

complained; the court appointed new counsel for post-verdict

motions, but rejected claims of ineffective assistance and imposed

sentence under Pennsylvania’s “three strikes” law. In 2003, Norris

filed a pro se petition for collateral relief, asserting that trial counsel

was ineffective for failing to seek dismissal on speedy trial grounds

because more than three years elapsed between issuance of the

criminal complaint and the trial. The state court dismissed, ruling that

the issue lacked merit. On appeal, his attorney (Wolfe) abandoned

that argument despite Norris’s insistence that it be included. In pro se

filings, Norris presented the argument and claimed ineffective

assistance. The court affirmed dismissal, holding that Wolfe had not

provided ineffective assistance by declining to make the argument.

Norris filed a federal habeas petition, arguing that trial and direct

appeal counsel were ineffective in failing to raise the speedy trial

issue. The court denied the petition because of procedural default. In

2012, Norris moved for relief from judgment invoking a 2012

Supreme Court holding that attorney error in collateral proceedings

may sometimes excuse procedural default of a habeas petitioner’s

ineffective assistance claim. The district court denied his motion. The

Third Circuit affirmed. Norris’s claim of ineffective assistance of trial

counsel was presented on initial collateral review and only waived on

collateral appeal, so Martinez does not justify relief.
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Sinclair v. State

Court: Maryland

Court of Appeals

Opinion Date: July 27, 2015
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Docket: 43/14

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was charged with carjacking and related offenses, various

firearms offenses, and possession of illicit drugs. The morning of trial,

Defendant’s attorney made an oral motion seeking to exclude

evidence derived from a flip cell phone that was seized from

Defendant incident to his arrest. The primary evidence obtained from

the cell phone was a screen saver image that matched the custom

wheel rims of the stolen car. The circuit court denied the motion to

suppress. After a jury trial, Defendant was found guilty. The court of

special appeals affirmed. Before the Court of Appeals, Defendant

relied on the U.S. Supreme Court’s intervening decision in Riley v.

California to argue that the arresting officer’s review of photos on

Defendant’s cell phone without a warrant was an unconstitutional

search, and therefore, the evidence derived from the cell phone

should have been suppressed. The Supreme Court affirmed, holding

(1) Defendant waived his motion to suppress by failing to make his

motion within the time period and with the specificity required by the

Maryland Rules; and (2) even had the motion been made in a timely

manner, the screen saver image was admissible under Riley.
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Miller v. Campanella

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-1990

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law

Illinois inmate Miller sued under 42 U.S.C. 1983, claiming deliberate

indifference to his gastroesophageal reflux disease (GERD), which can

cause severe heartburn. When Miller arrived at the prison he was

taking Zantac for his GERD, but his prescription expired. At his intake

screening he stated that he suffers from GERD and that he took

prescription medication for it. He later told the director of nursing

that he wanted his prescription renewed. A month later he saw

another nurse, who scheduled him to see a doctor the following day.

The appointment was cancelled because the prison was on lockdown.
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A guard whom he told that he needed to see a doctor replied that he

should file a grievance, which he did. Though he marked it

“emergency,” the warden determined that it was not an emergency,

which meant that Miller could not see a doctor until the lockdown

ended. During the two months before he saw a doctor, he

complained repeatedly to staff about his GERD, to no avail. Once,

upon vomiting stomach acid, he pressed an emergency button. A

guard stated “you are not bleeding, you are not dead… it can’t be an

emergency.” Eventually, the doctor renewed his prescription. The

district court granted the defendants summary judgment. The

Seventh Circuit reversed, stating that the judge engaged in “medical

speculation.”
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Chinatown Neighborhood Ass'n v. Harris

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 14-

15781

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law

Plaintiffs filed suit challenging California's Shark Fin Law, Cal. Fish &

Game Code 2021(b), which makes it unlawful to possess, sell, offer

for sale, trade, or distribute a shark fin in the state. Plaintiffs alleged

that the law violates the Supremacy Clause by interfering with the

national government’s authority to manage fishing in the ocean off

the California coast, and the dormant Commerce Clause by

interfering with interstate commerce in shark fins. The court affirmed

the district court's dismissal of plaintiffs' amended complaint with

prejudice. The court rejected plaintiffs' claim that the law is

preempted by the Magnuson-Stevens Fishery Conservation and

Management Act (MSA), 16 U.S.C. 1801-1884, where plaintiffs failed

to identify any actual conflict between the MSA or the California law.

The court also concluded that the district court did not fail to grant

leave sua sponte and did not abuse its discretion in dismissing the

complaint with prejudice. In this instance, leave to amend would be

futile. Further, the court rejected plaintiffs' Commerce Clause

argument, concluding that nothing about the extraterritorial reach of
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the Shark Fin Law renders it per se invalid; the law does not fix prices

in other states, require those states to adopt California standards, or

attempt to regulate transactions conducted wholly out of state, and

the price control cases are therefore inapposite; and the Shark Fin

Law does not interfere with activity that is inherently national or that

requires a uniform system of regulation. Accordingly, the court

affirmed the judgment.
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Spence v. State

Court: Maryland

Court of Appeals

Docket: 7/14

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner was convicted of possession with intent to distribute

marijuana, possession of marijuana, and possession of drug

paraphernalia. Petitioner appealed the denial of his motion to

suppress text messages that the police obtained during the

warrantless search of his cell phone incident to his lawful arrest. The

Court of Appeals affirmed, holding that the trial court properly denied

Petitioner’s motion to suppress the data obtained from his cell phone,

as (1) in light of the U.S. Supreme Court’s decision in Riley v.

California, officers must generally secure a warrant before conducting

searches of data on cell phones; but (2) the police in this case acted

in good faith on then-controlling authority in Maryland in searching

Petitioner’s cell phone, and therefore, Petitioner was not entitled to

suppression of the data obtained from his cell phone.
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Demby v. State

Court: Maryland

Court of Appeals

Docket: 11/14

Opinion Date: July 27, 2015
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Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury-waived trial, Petitioner was convicted of possession of

oxycodone with intent to distribute. Petitioner appealed, arguing that

he was entitled, by application of the rule established in Riley v.

California, decided by the Supreme Court, to suppression of the

evidence obtained as the result of the search of his cell phone

incident to his lawful arrest. The Court of Appeals affirmed, holding

that the officer who searched Petitioner’s cell phone acted in good

faith on then-controlling authority in Maryland in searching Petitioner’s

cell phone, and therefore, Petitioner was not entitled to have the cell

phone data excluded at trial.
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Commonwealth v. Lessieur

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

10784

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree on the theory of deliberate premeditation. Defendant’s

motion for a new trial was denied. The Supreme Judicial Court

affirmed Defendant’s convictions and the denial of his motion for a

new trial and discerned no basis to exercise its authority pursuant to

Mass. Gen. Laws ch. 278, 33E, holding (1) the trial judge did not err

in allowing multiple prior consistent statements; (2) trial counsel was

not ineffective in failing to object to the admission of certain evidence

and failing to impeach a witness; (3) there was not improper

prosecutorial vouching during closing argument that created a

substantial likelihood of a miscarriage of justice; and (4) the

conviction was viable despite the uncorroborated testimony of a

cooperating witness, and newly discovered evidence did not

necessitate a new trial.
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Davis v. White

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1722

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

Davis was arrested for driving while intoxicated and was transported

to the crowded Ferguson jail. Officers escorted Davis to a cell, which

Davis refused to enter. Three officers responded as backup. White

pushed Davis into the cell and a short, bloody fight ensued. Later,

White was treated at a hospital and required surgery for a broken

nose that had bled profusely. Davis was taken to the emergency

room; scalp bleeding was noted but he refused treatment. After his

release, Davis went to another hospital where he was diagnosed with

a concussion and a scalp laceration. There was testimony that three

officers each beat or kicked Davis after he was handcuffed and

subdued on the cell floor. Davis was charged with “Property Damage”

for transferring blood onto four uniforms and eventually pleaded

guilty to careless driving, speeding, non-moving violations, and two

counts of Destruction of City Property. Davis filed suit under 42 U.S.C.

1983, alleging excessive force, municipal liability, substantive due

process violations by filing false complaints, and assault and battery

against the officers individually under Missouri law. White filed an

assault and battery counterclaim. The district court rejected all

claims. The Eighth Circuit reversed summary judgment on the

excessive force and assault and battery claims, vacated the dismissal

of White’s counterclaim, and remanded.
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Jones v. Meinzer

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 13-3677

Opinion Date: July 28, 2015
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Areas of Law: Civil Rights, Constitutional Law

In 2012, Arkansas inmate Jones filed suit under the Religious Land

Use and Institutionalized Persons Act, challenging the Department of

Correction’s (ADC’s) grooming policy. The district court granted

summary judgment for defendants, relying on an Eighth Circuit

decision, Holt. While appeal was pending, the Supreme Court granted

certiorari in Holt, and reversed, holding that ADC’s grooming policy

substantially burdened the plaintiff inmate’s exercise of religion. The

Eighth Circuit granted a motion to supplement the record on appeal

with ADC’s new grooming policy, effective 2015. After holding that

Jones’s appeal has not been plainly mooted by the new grooming

policy, the court declined to reach the merits and remanded to the

district court to consider Jones’s complaint in light of the new

grooming policy and the Supreme Court’s decision.
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Combat Veterans for Congress v. FEC

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

5358

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law, Election Law

The Commission imposed an $8,690 fine on the Combat Veterans

and its treasurer, David Wiggs, in his official capacity, for failing to

meet three required reporting deadlines under the Federal Election

Campaign Act, 2 U.S.C. 431 et seq. Combat Veterans filed suit

against the Commission, contesting the fine and charging that the

Commission’s procedural errors deprived it of the power to act. On

cross-motions for summary judgment, the district court rejected all of

Combat Veterans’ claims and granted judgment to the Commission.

At issue, among other things, was whether the Commission’s voting

procedures may contravene the Campaign Act, 52 U.S.C.

30109(a)(2). The court affirmed the judgment of the district court,

concluding that the Commission’s use of its voting procedure was

harmless even if it was in error. In this case, Combat Veterans has

failed to show that the Commission’s use of its allegedly flawed voting
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procedure caused it any prejudice. The court rejected Combat

Veterans' remaining challenges, agreeing with the district court's

explanations.
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Wollschlaeger v. Governor of the State of
Florida

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 12-14009

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

The court sua sponte vacated and reconsidered its original opinion on

this matter and substituted in its place the following opinion. The

State appealed the District Court’s grant of summary judgment and

an injunction in favor of a plaintiffs, a group of physicians and

physician advocacy groups, enjoining enforcement of Florida’s

Firearm Owners Privacy Act, Fla. Stat. 381.026, 456.072, 790.338, on

First and Fourteenth Amendment grounds. The Act seeks to protect

patient privacy by restricting irrelevant inquiry and record-keeping by

physicians on the sensitive issue of firearm ownership. The court

concluded that the Act codifies the commonsense conclusion that

good medical care does not require inquiry or record-keeping

regarding firearms when unnecessary to a patient’s care - especially

not when that inquiry or record-keeping constitutes such a substantial

intrusion upon patient privacy. Given this understanding of the Act,

and in light of the longstanding authority of States to define the

boundaries of good medical practice, the court held that the Act is, on

its face, a permissible restriction of physician speech. Accordingly, the

court reversed the district court’s grant of summary judgment in

favor of plaintiffs, and vacated the injunction against enforcement of

the Act.
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Doe 2 v. Rosa

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-1748,

Docket: 14-1749

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

John Doe 2 and Mother Doe, on behalf of John Doe 2's younger

brother, filed suit against defendant, the president of the Citadel,

under 42 U.S.C. 1983, alleging that defendant violated an affirmative

duty to protect them under the Due Process Clause of the Fourteenth

Amendment. Louis “Skip” ReVille provided childcare for the Doe

family and sexually abused the two minor boys. ReVille, a graduate

of the Citadel, previously worked as a counselor at the Citadel's youth

summer camp. Plaintiffs contend that defendant did not report a

complaint that a counselor at the summer camp - later identified as

ReVille - had molested a child attending the camp. Plaintiffs argued

that defendant's actions allowed ReVille to continue his abuse of Doe

2 and Doe 3. The court granted summary judgment in favor of

defendant. The court affirmed, concluding that the state-created

danger doctrine does not impose liability on defendant for ReVille’s

ongoing abuse of the Does; while defendant's undisputed failure to

act brought dishonor to him and The Citadel, it did not create a

constitutional cause of action; and defendant's alleged conduct

neither created nor increased the danger ReVille already posed to the

Does, and in any event, did not constitute cognizable affirmative acts

with respect to ReVille’s abuse of the Does.
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Mayo v. PCC Structurals, Inc.

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 13-

35643

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law
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Plaintiff appealed the district court's grant of summary judgment in

favor of PCC, his former employer, on his claim of discrimination in

violation of Oregon disability law. The court joined its sister circuits in

holding that an employee whose stress leads to violent threats is not

a “qualified individual” under the Oregon statute. In this case, plaintiff

had threatened to kill co-workers. Accordingly, the court affirmed the

judgment of the district court.
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Estate of Wilbert Lee Henson v. Wichita
County

Court: U.S. Court of

Appeals for the Fifth

Circuit Docket: 14-

10126

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

After Wilbert Lee Henson died while in pretrial detention in a jail in

Wichita County, his daughters filed suit against the county and

medical staff. In this third appeal, plaintiffs challenged the district

court's grant of summary judgment in favor of the County and Dr.

Daniel Bolin, the physician in charge of the jail. The court found that

Dr. Bolin is entitled to summary judgment and affirmed the district

court's order in that respect because plaintiffs did not assert a

conditions-of-confinement claim against Dr. Bolin, and because, even

if they had, such claim would fail. The court further concluded that

plaintiffs' evidence falls short of proving that the Wichita County jail’s

medical system and staffing policies amounted to punishment, in

violation of Henson’s constitutional rights. Therefore, the court also

affirmed the district court's order in this respect.
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Solomon v. Deputy U.S. Marshal Thomas

Court: U.S. Court of

Appeals for the

Opinion Date: July 29, 2015
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Eighth Circuit

Docket: 13-1635

Areas of Law: Civil Rights, Constitutional Law

Solomon was convicted of violating supervised release and was

allowed to voluntarily surrender himself. Solomon absconded after

writing a letter, stating his hope that Hendren, then Chief Judge of

the Western District of Arkansas, "dies of a slow and painful disease."

He sent the letter to Hendren's chambers and a newspaper, which

published it. Solomon was apprehended. U.S. Marshal Jones,

accompanied by a guard, drove him to Arkansas. According to

Solomon's pro se complaint they, "said [he]'d 'pay for writing that

type of letter.'" Solomon was transferred to the Benton County

Criminal Detention Center (BCCDC). Solomon claimed, while driving

him to the BCCDC, the Marshals said that BCCDC "was like going to

hell … for their abusive handling practices" and that "they were going

to make sure [he] was punished for that letter." Later, Solomon

alleged that he was hit by Marshal Cory Thomas; that he "was

handcuffed in the middle of the night . . . and a dark cloth was

slipped over [his] head and he was . . . carried . . . into another

room and given a 'blanket-party' by the deputies." Solomon filed a

pro se “Bivens” action. The Eighth Circuit affirmed denial of a motion

to dismiss, finding that Jones and Thomas were not entitled to

qualified immunity against Solomon's excessive force claim
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Shoemaker v. City of Howell

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 13-

2535

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law

Howell, Michigan undertook to refurbish and landscape its streets and

removed a tree planted in the curb strip by Shoemaker. Shoemaker

claims that when he protested, city workers told him “that’s not your

property, you have no say.” Later, Code Enforcement Officer

Donahue twice left a door-hanger notice informing Shoemaker that

his lawn was in violation of the Ordinance, and obtained compliance.
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A third time, Donahue left a door-hanger notice, and mailed Notice of

Ordinance Violation, but returned to find that, although the lawn had

been mowed, the grass on the curb strip remained in excess of the

limitation. Donahue returned several times and spoke with

Shoemaker’s daughter. Shoemaker contacted City Hall to complain

about the interaction, which his daughter described as “nerve

[w]racking.” Shoemaker insisted that he would not mow the curb

strip because he had been told by city employees that the area was

city property, not his. The city hired a contractor to mow

Shoemaker’s curb strip twice and charged him $600. Shoemaker

claimed procedural and substantive due process violations. The court

granted him summary judgment. The Sixth Circuit reversed with

instructions to dismiss. No fundamental right is implicated by the

Ordinance requirement and it is rationally related to a legitimate

governmental purpose.
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Commonwealth v. Fritz

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

07763

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree on the theories of deliberate premeditation and extreme

atrocity or cruelty, and of unlawful possession of a firearm. The

Supreme Judicial Court affirmed Defendant’s convictions and the

denial of his motions for a new trial and discerned no basis to reduce

the verdict or to order a new trial pursuant to Mass. Gen. Laws ch.

278, 33E, holding (1) defense counsel was not ineffective for failing

to object when court officers excluded the public and Defendant’s

family from the courtroom during jury empanelment; (2) Defendant

waived his right to be present at sidebar discussions during jury

empanelment; (3) the trial judge acted within his discretion in

deciding not to allow Defendant’s peremptory challenges of three

African-American jurors; (4) Defendant’s challenges to the trial
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judge’s evidentiary rulings were without merit; (5) the prosecutor did

not impermissibly bolster the creditability of certain witnesses or

commit prejudicial error during closing argument; (6) no substantial

likelihood of a miscarriage of justice occurred when the judge

instructed the jury; and (7) Defendant’s motion for a new trial was

properly denied.
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Boulton v. Swanson

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

2308

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law

Sergeant Boulton, working in the county jail, was a union leader. The

union initiated mandatory contract arbitration with the Sheriff’s

Office, at which Undersheriff Swanson testified regarding Taser,

firearm, and CPR training. Boulton testified that Swanson had

misrepresented the degree of training. The next day, Boulton was

instructed to wear his uniform or business attire to subsequent

arbitrations. When he later wore a blazer and golf shirt, he was

investigated for failing to follow a direct order. Soon after, there was

a short power outage at the jail. Boulton was told that there would

be an investigation of his actions during the outage. Boulton was

notified that subordinates had brought complaints against him and

that the department was starting a new investigation. Boulton was

“forbidden to inquire with any witnesses or investigators.” Boulton

admits that he asked his subordinates for details about the

investigation. Boulton was suspended without pay for several days

and demoted for creating a “hostile” and “unprofessional”

environment for subordinates and for making derogatory comments

to female detainees. The Sixth Circuit affirmed summary judgment in

favor of the county. Boulton’s speech at the arbitration was protected

by the First Amendment, but he did not show that the demotion and

suspension resulted from a policy against criticism, rather than his

other “extensive misconduct.”

View Case
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Carridine v. State

Court: Minnesota

Supreme Court

Docket: A14-1198

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of first-degree murder and

sentenced to life in prison. The Supreme Court affirmed. Appellant

then filed a pro se petition for postconviction relief alleging, inter alia,

ineffective assistance of appellate counsel and newly discovered

evidence. The postconviction court summarily denied relief on all

claims with the exception of the newly discovered evidence claim.

After an evidentiary hearing, the postconviction court denied the

newly discovered evidence claim. The Supreme Court affirmed,

holding that the postconviction court did not abuse its discretion when

it (1) summarily denied Appellant’s ineffective assistance of counsel

claim because the facts alleged in the petition failed to satisfy the

Strickland test; (2) denied Appellant’s newly discovered evidence

claim after an evidentiary hearing because the record supported the

court’s finding that the testimony of the newly discovered witnesses

was doubtful; and (3) summarily denied Appellant’s remaining claims

because those claims were procedurally barred.
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Plaintiff Sonia Velez-Velez, a Popular Democratic Party (PDP)

member, lost her job with the Puerto Rico Highway and

Transportation Authority after an election returned the opposing

political party, the New Progressive Party (NPP), to office. Plaintiff

was informed on February 11, 2010 that she would be terminated

under the new NPP administration’s ruling that one set of hiring

policies under which Plaintiff was hired was unlawful and therefore,

those employees hired under the erroneous determinations must be

terminated. Plaintiff requested a hearing, and on November 8, 2010

the Examining Officer recommended affirming the decision to

terminate Plaintiff’s employment. On December 20, 2011, Plaintiff

and her husband filed this complaint, alleging claims for political

discrimination, among other claims. The district court granted

summary judgment for Defendants, concluding that the discrimination

claim was time-barred. Plaintiff appealed, claiming that the clock did

not begin to run until she was formally terminated after the hearing.

The First Circuit affirmed, holding that the statute of limitations began

to run when Plaintiff was informed on February 11, 2010 of the re-

interpretation of policy.
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Green v. Co. of Riverside

Court: California

Court of Appeal

Docket: D067424

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Criminal Law

Lois Green filed an action for violation of civil rights and the

Fourteenth Amendment under 42 United States Code section 1983

and wrongful death under California law against the County of

Riverside, and Riverside County Deputy Sheriffs Christopher Cazarez,

Mark Janecka and David Dietrich, arising out of the death of her son,

Lawrence Rosenthal, while in the officers' custody. After an 18-day

trial, the jury returned a special verdict finding that only Cazarez used

unreasonable force, but that force was not a substantial factor in

causing Rosenthal's death. The court entered judgment against Green

and awarded costs of suit to the defendants. Green argued on appeal

that the trial court: (1) committed prejudicial error in admitting

evidence that Rosenthal was under the influence of cocaine; (2) erred
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evidence that Rosenthal was under the influence of cocaine; (2) erred

in refusing to instruct the jury on negligence; and (3) improperly

awarded paralegal fees as costs. Finding no merit in Green's

contentions, the Court of Appeal affirmed.
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Petties v. Carter

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2674

Opinion Date: July 30, 2015

Areas of Law: Civil Rights, Constitutional Law, Medical

Malpractice

Illinois prisoner Petties was climbing stairs when he felt a “pop” and

extreme pain in his left ankle. At the prison infirmary, the examining

physician prescribed Vicodin and crutches and a week of “meals lay-

in.” The medical director, Dr. Carter, noted in the file that Petties had

suffered an “Achilles tendon rupture” and modified the instructions,

directing that Petties be scheduled for an MRI and examination by an

orthopedist as an “urgent” matter. Prison lockdowns resulted in

cancelation of three appointments. Eight weeks passed before he

received an orthopedic boot. Petties claimed that more than a year

later, he still experienced “serious pain, soreness, and stiffness” in his

ankle. Petties argued that Carter was deliberately indifferent by

failing to immobilize his ankle with a boot or cast immediately and

that a physician he saw later was deliberately indifference in not

ordering physical therapy despite a recommendation. The court

granted the doctors summary judgment, reasoning that waiting

before immobilizing Petties’s ankle could not have constituted

deliberate indifference because several physicians held different

opinions and that a jury could not reasonably find that rejection of

the recommendation for physical therapy constituted deliberate

indifference. The Seventh Circuit affirmed. A jury could not

reasonably find that the treatment of Petties’s ankle rose to the level

of a constitutional violation.
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Silk v. Bd. of Trs., Moraine Valley Cmty.
Coll.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2405

Opinion Date: July 30, 2015

Areas of Law: Civil Rights, Education Law, Labor &

Employment Law

Silk began working in 1986 at Moraine Valley Community College as a

part-time, non-tenure track, adjunct professor. Silk’s typical teaching

load included four courses during fall and spring semesters and two

or three summer classes. The College finalized written contracts with

adjuncts just before the start of the semester. In March 2010, Silk

agreed to teach two sociology courses during the summer term. In

April, Silk took a medical leave of absence for heart surgery and did

not inform the College of his anticipated return date. During visits to

Silk’s classes to arrange for substitute instructors, administrators

discovered problems with assignments, syllabi, and attendance.

Administrators informed Silk that his summer classes had been

reassigned. The dean met with Silk to discuss the issues with his

classes. Silk was assigned two courses for the fall 2010 semester.

Issues arose during a classroom observation by administrators. The

dean instructed human resources to place Silk on the “do-not-hire

list” and informed Silk that there would be no more classes for him.

Silk’s students filed a complaint regarding Silk’s instruction. After his

termination, Silk filed suit, alleging discrimination based on age and

disability and retaliation for having filed an EEOC complaint. The

Seventh Circuit affirmed summary judgment for the College, except

with respect to the fall 2010 semester, and remandedfor

determination of whether the College reduced Silk’s course load

because of perceived impairment.
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Supreme Court

Citation: 2015 MT

218

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 2011, the Legislature enacted the Montana 24/7 Sobriety Program

Act, which permits a court, as a condition of pretrial release of an

individual accused of a drunk driving offense, to require the individual

to submit to twice-daily alcohol breath tests. The justice court in this

case ordered Defendant to participate in the 24/7 Sobriety Program

as a condition of his release on bond. Defendant missed three tests

while enrolled in the program and was charged with criminal

contempt for the missed tests. Defendant pleaded nolo contendere to

the contempt charges. Defendant appealed to the district court and

moved to dismiss the contempt charges. The district court granted

the motion and concluded that the 24/7 Program was

unconstitutional. The Supreme Court affirmed in part and reversed in

part, holding (1) the breath tests required by the 24/7 Sobriety

Program constitute a search, but the search does not violate

proscriptions against unreasonable searches; and (2) court-ordered

enrollment in the 24/7 Program does not impose pretrial punishment

or violate provisions against excessive bail, but the court is required

to condition pretrial release on participation in the program only after

conducting an individualized assessment to determine if each

defendant is an appropriate candidate for the program. Remanded.
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Abril-Rivera v. Johnson

Court: U.S. Court of

Appeals for the First

Circuit Docket: 14-

1316

Opinion Date: July 30, 2015

Areas of Law: Civil Rights, Labor & Employment Law

Plaintiffs were employees of Puerto Rico National Processing Service

Center (PR-NPSC), which is now closed, run by the Federal

Emergency Management Agency (FEMA). Plaintiffs filed this lawsuit

alleging that FEMA’s actions in implementing a rotational staffing plan

at the PR-NPSC, which reduced the number of work days for each
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employee, and in eventually closing the facility discriminated against

them on the basis of national origin and retaliation in violation of Title

VII. The district court granted summary judgment to Defendants. The

First Circuit affirmed, holding (1) Plaintiffs’ disparate impact claims

failed because (i) Plaintiffs expressly disavowed any claim of

intentional discrimination, and under relevant caselaw, claims of

different treatment based on location absent a claim of intentional

discrimination do not establish liability under 42 U.S.C. 2000e-2(h),

and (ii) the challenged actions were job-related and consistent with

business necessity, and Plaintiffs failed to show that there were

alternatives available to FEMA that would have had less disparate

impact and served FEMA’s legitimate needs; and (2) both retaliation

claims failed because Plaintiffs did not show that the allegedly

adverse employment actions were causally related to any protected

conduct.
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United States v. Campbell

Court: U.S. 1st Circuit Court of Appeals

Docket: 12-2161, 12-
1947

Opinion Date: December 23, 2013

Judge: Ripple

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendants pleaded guilty to conspiracy to possess, possession of,

and use of counterfeit access devices. Defendants appealed the

denial of their motion to suppress evidence obtained in connection

with the stop and search of their vehicle, arguing (1) law

enforcement officers lacked reasonable suspicion for the stop; (2)

the warrantless search of the vehicle and the ensuing search

warrant obtained for the vehicle were not based on probable cause;

(3) law enforcement violated the Fifth Amendment by failing to

inform Defendants of their Miranda rights; and (4) evidence and

statements obtained through the stop and interrogation should be

suppressed as fruits of the poisonous tree. The First Circuit Court of

Appeals affirmed, holding (1) the stop of Defendants' vehicle did not

violate the Fourth Amendment, and accordingly, the warrant issued
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for the search of the vehicle was not tainted by an illegal stop; (2)

Defendants could not object to the search or seek suppression of

the evidence obtained in the search because they failed to establish

they had a reasonable expectation of privacy in the vehicle searched

after the stop; and (3) the admission of statements obtained

through the questioning of Defendants did not violate the Fifth

Amendment.
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Hogan v. Fischer

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-4246 Opinion Date: December 20, 2013

Judge: Chin

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiff, a prison inmate, filed suit alleging that three masked

correction officers (COs) sprayed him while he was in his cell with an

unknown substance, apparently a mixture of fecal matter, vinegar,

and machine oil. The COs were retaliating against plaintiff for

reporting several prior assaults. The district court dismissed for

failure to state a claim under Rule 12(b)(6) and 12(c). The court

was unwilling to accept, as a matter of law, the proposition that

spraying an inmate with a mixture of feces, vinegar, and machine

oil constituted a de minimis use of force. Even assuming arguendo

that the physical force allegedly used was de minimis, spraying an

inmate with the mixture was undoubtedly "repugnant to the

conscience of mankind" and therefore violated the Eighth

Amendment. The court vacated and remanded, concluding that the

complaint plausibly alleged violations of his constitutional rights and

that the applicable statute of limitations did not preclude plaintiff

from amending his complaint to name certain John Doe defendants.
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Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Andrea and Aaron lived together with their infant son from 2007

until 2009, when Andrea obtained an order of protection that

described Aaron’s history of violence, including incidents of choking,

slapping, and giving Andrea a black eye. Aaron had a criminal

history that included check fraud, intimidation of another woman

with whom he had a child, and shoplifting as a juvenile. He had also

been charged with “indecent assault/rape” but found not guilty.

Aaron’s father, Michael, a police officer, was aware of his son’s

history and that two of Aaron’s children had died under mysterious

circumstances while in his custody (he later confessed to killing

them). Aaron had a room in his father’s home, drove his father’s

truck, and received mail at his father’s address. Five days after the

order issued Aaron returned to Andrea’s apartment and threatened

to “cut her up.” An arrest warrant for Aaron issued. While Michael

was on vacation, Aaron went to his home, found a copy of the

criminal complaint against him, drank a bottle of 99-proof alcohol,

ransacked the house and found his father’s service-issued gun, then

used it to kill Andrea. Aaron was later killed by police, outside his

father’s house. Andrea’s estate sued Michael for civil damages under

42 U.S.C. 1983. The district court denied Michael’s motion for

summary judgment asserting qualified immunity and statutory

immunity. The Third Circuit reversed, with instructions to dismiss,

finding that Michael’s conduct fell within the immunity established by

the Child Safety Lock Act of 2005, 18 U.S.C. 922(z)(3).
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George v. Rehiel

Court: U.S. 3rd Circuit Court of Appeals

Docket: 11-4292 Opinion Date: December 24, 2013

Judge: McKee

Areas of Law: Aerospace/Defense, Civil Rights, Constitutional Law,

Criminal Law, Transportation Law

George, a 21-year old U.S. citizen, was scheduled to fly from

Philadelphia to California to begin his senior year at Pomona

College. George claims that at the Philadelphia International Airport,

he was detained, interrogated, handcuffed, and then jailed, because

he was carrying a deck of Arabic-English flashcards and a book
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critical of American interventionism. The flashcards included every

day words and phrases such as “yesterday,” “fat,” “thin,” “really,”

“nice,” “sad,” “cheap,” “summer,” “pink,” and “friendly,” but also

contained such words as: “bomb,” “terrorist,” “explosion,” “attack,”

“battle,” “kill,” “to target,” “to kidnap,” and “to wound.” George had

a double major in Physics and Middle Eastern Studies and had

traveled to Jordan to study Arabic as part of a study abroad

program; he then spent five weeks traveling in Ethiopia, Egypt and

Sudan. He was released after about five hours. In his suit against

three employees of the Transportation Security Administration and

two FBI Joint Terrorism Task Force members, the district court’s

denied motions in which the defendants asserted that they were

entitled to qualified immunity against claims that they violated

George’s Fourth and First Amendment rights. The Third Circuit

reversed and ordered the case dismissed.
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Muniz-Muniz v. U.S. Border Patrol

Court: U.S. 6th Circuit Court of Appeals

Docket: 12-4419 Opinion Date: December 20, 2013

Judge: Greer

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law, Immigration Law

Individual plaintiffs alleged that they were illegally stopped,

searched, or detained by the U.S. Border Patrol for the Sandusky

Bay Ohio Station, based upon their Hispanic appearance, race and

ethnicity. They claimed that in the three years the station has been

open, 61.8% to 85.6% of those apprehended have been Hispanic,

and use of racial slurs by agents. Plaintiffs sought equitable relief

and monetary damages under Bivens v. Six Unknown Agents and 42

U.S.C. 1983, 1985, and 1986, and claimed that agents had violated

the Immigration and Nationality Act, 8 U.S.C. 1101, and the Fourth

and Fifth Amendments. The complaint alleged conspiracy between

the Border Patrol and municipalities, police chiefs and individual

officers, to violate the civil rights of Hispanics. An amended

complaint added the Administrative Procedures Act, 5 U.S.C. 702, as

a source of jurisdiction. Plaintiffs settled their claims with local

agencies. The district court denied plaintiffs’ request to add claims

under the Federal Tort Claims Act, 28 U.S.C. 2671 and dismissed,
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determining that it lacked subject matter jurisdiction because

plaintiffs had failed to establish waiver of sovereign immunity. The

Sixth Circuit reversed. The APA section 702 waiver of sovereign

immunity extends to all non-monetary claims against federal

agencies and their officers sued in their official capacity, regardless

of whether plaintiff seeks review of “agency action” or “final agency

action” as set forth in section 704.

http://j.st/t3d View Case

View Case on: Justia  Google Scholar

Charleston v. Bd. of Trs. of the Univ. of IL

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2081 Opinion Date: December 20, 2013

Judge: Flaum

Areas of Law: Civil Rights, Constitutional Law, Education Law

Charleston began his fourth year at the College of Medicine in 2010,

having finished his Obstetrics and Gynecology clinical rotation in

June. In September, Charleston’s preceptors submitted a complaint,

asking that Charleston be required to repeat the rotation, alleging

that Charleston had committed errors in written work (including

plagiarism), did not complete quizzes until after the rotation’s

conclusion, did not have required signatures in his case log, spent

four weeks without a preceptor, and he did not perform well enough

to pass. The Student Progress Committee held a meeting;

Charleston was not permitted to attend, but submitted a letter. The

Committee recommended that Charleston be assigned a mentor in

the future. Without notice to Charleston, the complaint and

Charleston’s letter were forwarded to the Executive Committee with

a new letter from Hall, Associate Dean for Student Affairs for the

College of Medicine, alleging that in 2008, Charleston had acted

“unprofessionally” while serving as a teaching assistant. Charleston

had no opportunity to address Hall’s allegation, which, he claims,

was false. The Executive Committee decided that Charleston should

be dismissed. Internal appeals failed. His suit under 42 U.S.C. 1983,

claiming procedural due process, substantive due process, and equal

protection violations, was dismissed for failure to plead sufficient

facts to establish a protected property interest in his continued

education, nor to demonstrate that the university singled him out for

unfavorable treatment. The Seventh Circuit affirmed.

View Case
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Equal Emp't Opportunity Comm'n v. Mach
Mining, LLC

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2456 Opinion Date: December 20, 2013

Judge: Hamilton

Areas of Law: Civil Rights, Government & Administrative Law,

Labor & Employment Law

In 2008 the EEOC received a charge of discrimination from a

woman who claimed Mach Mining had denied her applications for

coal mining jobs because of her gender. After investigation, the

agency determined there was reasonable cause to believe Mach had

discriminated against a class of female job applicants at its Johnston

City site and notified the company of its intention to begin informal

conciliation. The parties did not reach agreement. In 2011, the

EEOC told Mach that further efforts would be futile and filed a

complaint two weeks later. Mach asserted failure to conciliate in

good faith. The district court certified for interlocutory appeal the

question whether an alleged failure to conciliate is subject to judicial

review in the form of an implied affirmative defense to an EEOC

suit. The Seventh Circuit disagreed with other circuits and responded

that it is not. Title VII of the Civil Rights Act directs the agency to try

to negotiate an end to an employer’s unlawful employment practices

before seeking a judicial remedy, 42 U.S.C. 2000e-5(b), but finding

the requirement to create an implied failure-to-conciliate defense

would add an unwarranted mechanism by which employers could

avoid liability for unlawful discrimination. Such a defense would be

contrary to the statutory prohibition on using what was said and

done during conciliation “as evidence in a subsequent proceeding.”
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Planned Parenthood of WI v. Van Hollen

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2726 Opinion Date: December 20, 2013

Areas of Law: Civil Rights, Constitutional Law, Health Law, Medical
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Malpractice

In 2013, the Governor of Wisconsin signed into law a statute that

prohibits a doctor, under threat of heavy penalties, from performing

an abortion unless he has admitting privileges at a hospital no more

than 30 miles from the clinic in which the abortion is performed.

Wis. Stat. 253.095(2). Planned Parenthood and others challenged

the law under 42 U.S.C. 1983. The district court entered a

preliminary injunction against enforcement of the law. The Seventh

Circuit affirmed. The court noted that the seven doctors affected by

the law had applied for, but after five months, had not been

granted, admitting privileges; that all Wisconsin abortion clinics

already have transfer agreements with local hospitals to facilitate

transfer of clinic patients to the hospital emergency room. A hospital

emergency room is obliged to admit and to treat a patient requiring

emergency care even if the patient is uninsured, 42 U.S.C.

1395dd(b)(1). Had enforcement of the law, with its one-weekend

deadline for compliance, not been stayed, two of the state’s four

abortion clinics would have had to shut down and a third clinic would

have lost the services of half its doctors.
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Swetlik v. Crawford

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-2675 Opinion Date: December 23, 2013

Judge: Hamilton

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Manitowoc police brought in a man suspected of stabbing a police

officer. The suspect apparently refused to eat, and officers believed

he was mentally unstable. Police Chief Kingsbury arranged for the

suspect’s mother to bring him a home-cooked meal, but the chief’s

wishes were not communicated until after officers, including Swetlik,

had already taken the suspect to the county jail for booking.

Kingsbury called the jail and spoke with Swetlik. Swetlik told other

police officers that Kingsbury had told him to lie to the jailers and

had threatened him and reported the same to a deputy chief. The

police union later took a vote of no confidence in Kingsbury and

compiled a list of grievances, including Swetlik’s complaint. A private
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firm was engaged to investigate and ultimately recommended that

both Swetlik and Kingsbury be terminated, concluding, based on a

recording of the call, that Swetlik lied about the incident. The city

council voted to bring termination charges against both. Swetlik was

placed on paid leave until a hearing officer recommended dismissal

of the charge. Swetlik was reinstated, but sued, claiming retaliation

in violation of the First Amendment by bringing charges against him

for his complaints about Kingsbury. The district court rejected the

claim, finding that Swetlik’s statements were not protected speech

because they did not address a matter of public concern. The

Seventh Circuit affirmed, holding that the defendants were justified

in bringing the charge based on the investigation.
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Fluker v. Kankakee Cnty.

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2247 Opinion Date: December 20, 2013

Judge: Durkin

Areas of Law: Civil Rights, Criminal Law

Riding as a prisoner in the back of a patrol van, Fluker was injured

when the van stopped short to avoid a collision and he tumbled off

his seat. Roy and his wife filed suit, alleging various injuries. The

district court granted summary judgment in favor of the defendants

for failure to exhaust administrative remedies under the Prisoner

Litigation Reform Act, 42 U.S.C. 1997e(a) by filing a grievance, and

alternatively, because the Flukers’ suit could not succeed on the

merits. The Seventh Circuit affirmed.
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Spencer v. Jackson County Missouri, et
al.

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-1532 Opinion Date: December 26, 2013

Judge: Murphy

Areas of Law: Civil Rights, Constitutional Law
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Plaintiff filed suit under 42 U.S.C. 1983 against Jackson County,

Missouri and employees in its detention center. On appeal, plaintiff

challenged the dismissal of his First Amendment claims. The court

concluded that there was a genuine dispute of material fact as to

whether the supervisor's removal of plaintiff from the trustee

program in 2009 was motivated by the lawsuit he had filed against

her in 2006; as to whether plaintiff would have been transferred

from H module to D module but for his use of the grievance

process; and as to whether two certain employees took adverse

action against plaintiff by obstructing his access to the grievance

process. Accordingly, the court reversed the district court's grant of

qualified immunity to defendants, remanding for further

proceedings.
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McMiller v. Metro

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-3536 Opinion Date: December 26, 2013

Judge: Per curiam

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Plaintiff filed suit against her former employer, Metro, alleging that

her supervisor had sexually harassed her in violation of Title VII, 42

U.S.C. 2000e et seq. On appeal, plaintiff challenged the district

court's grant of summary judgment in favor of Metro. The court

concluded that the supervisor's alleged conduct was not so severe or

pervasive as to alter the terms and conditions of plaintiff's

employment and, therefore, affirmed the district court's grant of

summary judgment on plaintiff's hostile work environment claim.

The court concluded, however, that plaintiff presented genuine

issues of fact as to whether the supervisor was motivated by sex

and whether he intentionally and proximately caused her

termination. Accordingly, the court reversed the district court's grant

of summary judgment on this quid pro quo harassment claim.
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Knapp v. Hogan, et al.

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-17512 Opinion Date: December 26, 2013

Judge: Farris

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiff, a California state prisoner, filed suit under 42 U.S.C. 1983,

alleging violations of his constitutional rights. Plaintiff claimed that

prison officials engaged in retaliatory conduct, of which the

governmental actors were aware, because of plaintiff's mother's

website, which exposed prison corruption and fought for inmates'

rights. The district court granted summary judgment to defendant

and plaintiff appealed. Defendants moved to dismiss, arguing that

plaintiff was disqualified from proceeding in forma pauperis. The

court held that repeated and knowing violations of Federal Rule of

Civil Procedure 8(a)'s "short and plain statement" requirement are

strikes as "failures to state a claim" when the opportunity to correct

the pleadings has been afforded and there has been no modification

within a reasonable time. Plaintiff accrued two strikes for Ninth

Circuit dismissals, and three additional strikes for district court

dismissals. Therefore, plaintiff has more than met the requirement

for a revocation of in forma pauperis status under the Prison

Litigation Reform Act (PLRA), 28 U.S.C. 1915(g). Accordingly, the

court dismissed the appeal.
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Graham v. Sheriff of Logan County, et al

Court: U.S. 10th Circuit Court of Appeals

Docket: 12-6302 Opinion Date: December 20, 2013

Judge: Hartz

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Two prison guards had sexual intercourse with Plaintiff-Appellant

Stacey Graham while she was in solitary confinement at the Logan

County Jail in Oklahoma. The guards confessed and were fired

immediately. Plaintiff sought damages in a civil-rights complaint

against the two guards and the county sheriff. She alleged a

violation of the Eighth Amendment. The federal district court

granted the defendants' motion for summary judgment on the

ground that the sexual acts were consensual. The Tenth Circuit
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affirmed the district court's decision: "[a]lthough we recognize a

need to examine consent carefully in the prison context, this case

does not present a factual issue with regard to Ms. Graham's

consent."
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Panagoulakos v. Yazzie, et al

Court: U.S. 10th Circuit Court of Appeals

Docket: 13-2003 Opinion Date: December 20, 2013

Judge: Briscoe

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant Officer Patricia Yazzie appeals the district court's denial of

qualified immunity in this case that alleged wrongful arrest and

imprisonment (Count I) and illegal seizure of property (Count II).

This case was an interlocutory appeal following the district court's

ruling in an action brought by Spero Panagoulakos pursuant to 42

U.S.C. sections 1983 and 1988, and 28 U.S.C. 1343. Upon careful

consideration of the district court record, the Tenth Circuit found

that the officer was entitled to qualified immunity because "no

clearly established law imposed on her a duty to release

Panagoulakos following his lawful arrest after [a] traffic stop."

http://j.st/t38 View Case

View Case on: Justia  Google Scholar

Myers v. Koopman

Court: U.S. 10th Circuit Court of Appeals

Docket: 12-1482 Opinion Date: December 20, 2013

Judge: Phillips

Areas of Law: Civil Rights, Construction Law, Criminal Law

Jeremy Myers challenged the district court's dismissal of his

malicious prosecution claim, alleging violations of his Fourth and

Fourteenth Amendment rights. Specifically, he argued that Detective

Brian Koopman obtained an arrest warrant by fabricating facts to

create the illusion of probable cause. As a result, Myers spent three

days in custody. Upon careful consideration of the facts of this case,

the Tenth Circuit concluded that the district court did not err in
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dismissing Myers’ Fourteenth Amendment claim because an

adequate state remedy existed, but the district court improperly

dismissed Myers’ Fourth Amendment malicious prosecution claim as

untimely after recasting it as a claim for false imprisonment.
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Weinberg Gilmore, et al. v. Hodges, et al.

Court: U.S. 11th Circuit Court of Appeals

Docket: 11-12674 Opinion Date: December 20, 2013

Judge: Marcus

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiffs, daughters of the late Kenneth Weinberg, appealed the

district court's grant of summary judgment to county jail officers.

Kenneth, a pretrial detainee at the jail for twenty months,

commenced this civil rights suit under the Due Process Clause of the

Fourteenth Amendment, claiming deliberate indifference to his basic

medical needs because the officers refused to provide him with

batteries for his hearing aids, rendering the aids worthless and

leaving him unable to hear. Kenneth also filed suit under the

Americans with Disabilities Act (ADA), 42 U.S.C. 12101 et seq., and

a First Amendment retaliation claim against the officers for the

same conduct. The court concluded that Kenneth stated a viable

constitutional claim but that state law did not provide the officers

with "fair warning" that their alleged conduct was unlawful.

Accordingly, the officers were entitled to qualified immunity and the

court affirmed the district court's grant of summary judgment in

favor of the officers.
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K.A. v. Fulton County Sch. Dist.

Court: U.S. 11th Circuit Court of Appeals

Docket: 12-15483 Opinion Date: December 20, 2013

Judge: Kleinfeld

Areas of Law: Civil Rights, Constitutional Law, Education Law, Public

Benefits
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Plaintiffs, on behalf of their daughter, filed suit challenging the

district's implementation of a new individualized education program

(IEP) for their daughter under the Individuals with Disabilities

Education Act (IDEA), 20 U.S.C. 1400 et seq. Determining that the

daughter's case was not moot, the court concluded that the court

need not decide whether the various notice requirements were

satisfied because whatever notice deficiencies there could have been

in this case, they did not warrant relief; there was no error in

requiring the parents to present a complaint and demand a due

process hearing because they disagreed with the IEP team's

decision; the district court correctly stated the Loren F. ex. rel.

Fisher v. Atlanta Independent School System standard, fully

reviewed the administrative record, and independently analyzed

each of the parents' claims; the district court did not abuse its

discretion when it issued the parents' proposed order and then

decided the case on summary judgment; and the court held that 42

U.S.C. 1983 actions for denial of rights conferred by the IDEA were

barred because the IDEA's comprehensive enforcement scheme

provided the sole remedy for statutory violations and, therefore, the

district court did not err in dismissing the parents' section 1983

claims. Accordingly, the court affirmed the judgment of the district

court.
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Franklin v. Curry, et al.

Court: U.S. 11th Circuit Court of Appeals

Docket: 13-10129 Opinion Date: December 23, 2013

Judge: Per curiam

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Plaintiff filed suit alleging that a corrections officer at the county jail

sexually assaulted her. Officers other than the accused moved for

dismissal on the basis of qualified immunity. The district court

denied the motion. The court concluded that, in determining

whether plaintiff alleged a constitutional violation, the district court

made two related errors: it applied an incorrect legal standard and

it allowed plaintiff to satisfy the standard it applied with conclusory

allegations. Accordingly, the court held that plaintiff had failed to

plead a constitutional violation and that the officers were therefore
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entitled to qualified immunity.
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Hernandez v. Gutierrez

Court: U.S. D.C. Circuit Court of Appeals

Docket: 12-5130 Opinion Date: December 24, 2013

Judge: Ginsburg

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Plaintiff filed suit against the Department, alleging that it retaliated

against her for filing a complaint of workplace harassment based

upon her sex and national origin, in violation of Title VII of the Civil

Rights Act of 1964, 42 U.S.C. 2000e-3(a). The district court granted

summary judgment to the Department. The court affirmed,

concluding that no reasonable jury could find that the Department's

actions - placing her on an unsuitable detail, changing her

employment status to probationary, and terminating her

employment - were motivated by retaliation.
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Beeman v. Anthem Prescription Mgmt.

Court: California Supreme Court

Docket: S203124 Opinion Date: December 19, 2013

Judge: Liu

Areas of Law: Civil Rights, Class Action, Constitutional Law

Plaintiffs were five independent retail pharmacies licensed in

California, and Defendants were prescription drug claims processors.

In 2002, Plaintiffs filed a federal class action suit alleging that

Defendants failed to comply with Cal. Civil Code 2527, which

requires prescription drug claims processors to compile and

summarize information on pharmacy fees and transmit that

information to their clients. The district court dismissed the cases for

lack of standing without reaching the merits. On appeal, the Ninth

Circuit Court of Appeals concluded that Plaintiffs had standing,

reversed the district court, and remanded. On remand, Defendants

LKWD-PRR212_00504

LKWD-PRR212_00504



moved for judgment on the pleadings, contending that section 2527

unconstitutionally compels speech in violation of the California and

U.S. Constitutions. The district court denied the motions. On appeal,

the Ninth Circuit asked the California Supreme Court to answer a

question of state law. The Supreme Court answered by holding (1)

section 2527 implicates the right to free speech guaranteed by the

California Constitution and is subject to rational basis review; and

(2) the statute satisfies that standard because the compelled factual

disclosures are reasonably related to the Legislature's legitimate

objective of promoting informed decisionmaking about prescription

drug reimbursement rates.
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Sander v. State Bar of Cal.

Court: California Supreme Court

Docket: S194951 Opinion Date: December 19, 2013

Judge: Cantil-Sakauye

Areas of Law: Civil Rights, Constitutional Law

Plaintiffs requested that the State Bar of California provide them

access to certain information contained in the State Bar's admissions

database, including applicants' grade point averages, race or

ethnicity, and bar exam scores. Plaintiffs sought the information to

conduct research on racial and ethnic disparities in bar passage

rates and law school grades. The State Bar rejected the request.

Plaintiffs then filed a petition for writ of mandate in the superior

court, seeking to compel the State Bar to provide the records. The

trial court concluded that there was no legal basis for requiring

disclosure of the admissions database and denied the petition

without reaching any issues regarding the privacy of the applicants.

The court of appeal reversed. The Supreme Court affirmed and

remanded, holding that under the common law right of public

access, the State Bar was required to provide access to the

information contained in the admissions database if the information

could be provided in a form that protected the privacy of applicants

and if no countervailing interest outweighed the public's interest in

disclosure.
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People v. Williams

Court: California Supreme Court

Docket: S118629 Opinion Date: December 19, 2013

Judge: Liu

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of two counts of first

degree murder and related crimes. Following a penalty phase trial,

the jury returned a verdict of death. The Supreme Court affirmed

the judgment, holding, among other things, that (1) Defendant's

rights to a speedy trial were not violated; (2) Defendant's Sixth

Amendment rights of self-representation and to the assistance

conflict-free counsel were not violated during trial; (3) the

prosecution did not violate Defendant's due process rights under

Brady v. Maryland; (4) the trial court did not improperly admit

"inflammatory and damning evidence" that compromised

Defendant's ability to receive a fair trial; (5) the prosecutor did not

engage in improper misconduct; and (6) the trial court did not

prejudicially err in its penalty phase rulings.
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State v. Heredia

Court: Connecticut Supreme Court

Docket: SC19111 Opinion Date: December 31, 2013

Judge: Eveleigh

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was arrested without a warrant and charged with several

crimes. Defendant filed a motion to be released without bond

because a probable cause finding had not been made within forty-

eight hours of his arrest. The trial court denied Defendant's motion.

The appellate court upheld the trial court's decision. The Supreme

Court affirmed, holding that, under the specific facts of this case,

any violation of Defendant's Fourth Amendment rights was de

minimis where (1) Defendant was present in the courthouse

awaiting arraignment, at which point probable cause findings are

typically made, prior to the expiration of the forty-eight hour period;

and (2) the trial court found probable case for Defendant's arrest
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less than two hours after expiration of the forty-eight hour time

period.
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Muhammad v. State

Court: Florida Supreme Court

Docket: SC13-2015 Opinion Date: December 19, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 1980, Appellant was convicted of first-degree murder and

sentenced to death. After the Governor signed the death warrant in

this case, Appellant filed a successive motion for postconviction relief

seeking to vacate his judgments of conviction and sentence of

death. Appellant also filed motions for disclosure of public records,

discovery, and for a stay. The circuit court summarily denied the

motions and postconviction claims. The Supreme Court temporarily

relinquished jurisdiction for the purpose of holding an evidentiary

hearing on the sole issue of the safety and efficacy of the new drug

in the lethal injection procedure. After an evidentiary hearing, the

circuit court rejected the claim that the use of midazolam

hydrochloride as the first drug in the three-drug lethal injection

protocol would result in a substantial risk of serious harm and,

accordingly, held that the protocol was constitutional. The Supreme

Court (1) affirmed the circuit court's order denying postconviction

relief on the claims raised in Appellant's successive postconviction

motion; but (2) reversed the circuit court's order denying Appellant's

public records request for copies of his own inmate and medical

records and ordered transmission of copies of those records to

Appellant's counsel.
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McCoy v. State

Court: Florida Supreme Court

Docket: SC12-676 Opinion Date: December 19, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law
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Defendant pled guilty to first-degree murder with a firearm. After a

penalty-phase proceeding conducted before a jury, the trial court

imposed the death sentence for the murder. The Supreme Court

affirmed the conviction and sentence of death, holding (1) the trial

court did not abuse its discretion in finding and assigning great

weight to a cold, calculated, and premeditated (CCP) aggravator;

(2) Defendant's death sentence was a proportionate punishment in

this case; (3) Defendant failed to present any compelling reason for

the Court to reconsider its established precedent on the issue of

whether a mental illness rendered Defendant's execution

unconstitutional; and (4) Defendant's guilty plea was knowingly,

intelligently, and voluntarily entered.
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Speers v. State

Court: Indiana Supreme Court

Docket: 55S01-1312-
CR-841

Opinion Date: December 19, 2013

Judge: Rucker

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of burglary as a class C

felony and theft as a class D felony. The court of appeals affirmed.

The Supreme Court granted transfer to address Defendant's

argument that the trial court erred by admitting DNA evidence in

violation of his Sixth Amendment right to confrontation. The

Supreme Court affirmed the judgment of the trial court, holding

that the trial court did not err in admitting certain DNA evidence, as

the Constitution does not require a laboratory technician involved in

the chain of custody of DNA evidence to testify at trial in order to

satisfy the demands of a defendant's Sixth Amendment right of

confrontation.
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Halliburton v. State

Court: Indiana Supreme Court
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Docket: 20S00-1206-
LW-560

Opinion Date: December 19, 2013

Judge: Rucker

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder and of being a

habitual offender. The trial court sentenced Defendant to life in

prison. Defendant appealed, arguing that the trial court erred in

admitting certain evidence and in giving the jury an erroneous

limiting instruction. The Supreme Court affirmed, holding (1) the

trial court did not err by admitting certain photographs into

evidence; (2) the trial court did not err in allowing the introduction

of testimony from a state witness; (3) the trial court did not err in

admitting evidence of other crimes; and (4) although the trial court

erred in giving a limiting instruction directed to the testimony of a

witness, the error was not fundamental.
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State v. Holt

Court: Kansas Supreme Court

Docket: 103532 Opinion Date: December 20, 2013

Judge: Rosen

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of aggravated liberties

with a child and sentenced to life imprisonment. Defendant

appealed, arguing, among other things, that the trial court erred in

denying his motion requesting that the victim undergo an

independent psychological examination. The Supreme Court

reversed and remanded for a new trial, concluding that the Court

could not ascertain whether the trial court abused its discretion in

denying the motion because a reasonably accurate and complete

record of the trial proceeding did not exist. Therefore, the Court

could not provide the meaningful appellate review that due process

required.
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McDaniel v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000564-MR

Opinion Date: December 19, 2013

Judge: Scott

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of two counts of first-

degree assault and of being a second-degree persistent felony

offender. The Supreme Court affirmed one of Appellant's convictions

for first-degree assault, reversed the other conviction, and

remanded, holding (1) the trial court did not commit reversible error

by failing to strike three prospective jurors for cause, failing to

provide limiting instructions, or allowing a fact witness to present an

expert opinion; (2) the Commonwealth's question to Appellant was

to whether it was lawful for him to possess a firearm was not

reversible error; but (3) the Commonwealth's proof did not support

a conviction for one of the first-degree assault convictions.
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Little v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2011-SC-
000628-MR

Opinion Date: December 19, 2013

Judge: Abramson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of first-degree assault,

first-degree wanton endangerment, and operating a motor vehicle

under the influence of alcohol, among other charges. The Supreme

Court affirmed except as to Defendant's conviction for wanton

endangerment, which the Court reversed, holding (1) the trial court

did not violate Defendant's due process right to a fair trial by failing

to remove two jurors for cause; (2) the trial court did not violate

Defendant's right to confrontation by introducing a hospital

laboratory report without the testimony of the person who prepared

the report; but (3) the prosecution of the wanton endangerment

charge violated Defendant's double jeopardy rights, and the wanton

endangerment instruction violated Defendant's right to a unanimous

verdict. Remanded.
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Lawson v. Office of Attorney Gen.

Court: Kentucky Supreme Court

Docket: 2012-SC-
000201-DG

Opinion Date: December 19, 2013

Judge: Abramson

Areas of Law: Antitrust & Trade Regulation, Civil Rights,

Constitutional Law, Construction Law, Transportation Law

In 1983, Appellant, the owner and chief executive officer of an

asphalt company, pled guilty to violating the Sherman Antitrust Act

for unlawfully bidding on state highway construction contracts. In

order to have his company's privilege of bidding on new contracts

reinstated, Appellant agreed to cooperate with the Attorney

General's (AG) investigation and proffered information pertaining to

Appellant's involvement in a scheme to "rig" bids for highway

construction contracts with the Kentucky Department of

Transportation. In 2009, reporters for several newspapers

submitted an Open Records Act (ORA) request to have the proffer

disclosed. When Appellant learned the AG intended to release the

proper, Appellant brought this action against the AG and ORA

reporters seeking to have the release enjoined under the privacy

exemption or the law enforcement exemption to the ORA. In 2011,

the trial court ruled that the proffer should be released to the ORA

requestors. The court of appeals affirmed. The Supreme Court

affirmed, holding (1) Appellant did not have standing to invoke the

law enforcement exemption provision to the ORA; and (2) matters

of sufficient public interest warranted an invasion of Appellant's

limited privacy interest in keeping his proffer from being disclosed.

http://j.st/tJY View Case

View Case on: Justia  Google Scholar

Wise v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000633-MR

Opinion Date: December 19, 2013

Judge: Noble
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Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of intentional murder and

sentenced to life imprisonment. Appellant appealed, arguing that

the trial court erred when it (1) denied her motion to suppress

statements she gave to police after a polygraph examination

because she did not knowingly and voluntarily waive her Miranda

rights, and (2) failed to instruct the jury on the lesser-included

offense of first-degree manslaughter. The Supreme Court affirmed

Appellant's conviction and sentence, holding (1) the trial court did

not err in admitting Appellant's statements given to the police

because, under the totality of the circumstances, nothing showed

that Appellant did not knowingly and voluntarily waive her rights as

to her post-polygraph interview with police; and (2) Appellant's

argument that the trial court failed to give an instruction on first-

degree manslaughter was not properly preserved and not subject to

palpable-error review.
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Commonwealth v. Bucalo

Court: Kentucky Supreme Court

Docket: 2012-SC-
000123-DG

Opinion Date: December 19, 2013

Judge: Cunningham

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant moved to suppress evidence obtained from a search of

her vehicle during an investigatory stop. The trial court denied the

motion. Defendant entered a conditional guilty plea to several drug-

related charges and subsequently appealed. The court of appeals

reversed, concluding (1) Defendant was detained for an

unreasonably prolonged amount of time; and (2) the officers lacked

reasonable suspicion to extend the duration of the stop beyond the

time needed to complete a citation for a traffic violation. The

Supreme Court reversed the opinion of the court of appeals and

affirmed the circuit court's order denying Defendant's motion to

suppress, holding (1) Defendant was detained beyond the time

necessary to effectuate the purpose of the traffic stop; but (2) the

prolonging of Defendant's detention was justified by at least a

reasonable and articulable suspicion that she was engaged in
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criminal activity.
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Ky. New Era, Inc. v. City of Hopkinsville

Court: Kentucky Supreme Court

Docket: 2012-SC-
000290-DG

Opinion Date: December 19, 2013

Judge: Abramson

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law

A writer for the Kentucky New Era, Inc., a newspaper serving the

city of Hopkinsville and the neighboring area, requested records

from the Hopkinsville City Clerk, including copies of arrest citations

and police incident reports involving stalking, harassment, or

terroristic threatening. The City Clerk withheld some records and

redacted from others certain types of personal data. The City then

initiated an action essentially seeking a declaration that its decisions

to withhold and to redact records did not violate the Kentucky Open

Records Act (ORA). The circuit court ultimately ruled that the City's

redactions of social security and driver's license numbers, of home

addresses, and of telephone numbers comported with the ORA. The

court of appeals upheld the redactions and held that the City had

the right to redact the names of all juveniles in the records. The

Supreme Court affirmed, holding that the court of appeals correctly

applied the ORA's privacy exemption in concluding that the

redactions at issue in this case were in accordance with the ORA.
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Brown v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000264-MR

Opinion Date: December 19, 2013

Judge: Cunningham

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant was indicted for the crimes of murder, wanton
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endangerment, tampering with physical evidence, and trafficking in

marijuana while in possession of a firearm. After a jury trial,

Appellant was convicted of the charges and sentenced to twenty-

four years imprisonment. The Supreme Court affirmed the

convictions and sentence, holding that the trial court (1) did not

violate Appellant's constitutional right to counsel by denying

Appellant's motion to dismiss the indictments against him; (2) did

not err in denying Appellant's motion to suppress statements he

made to police detectives because Appellant did not unambiguously

invoke his right to an attorney; (3) did not err in its evidentiary

rulings; (4) did not err in denying Appellant's motion for a directed

verdict on the trafficking in marijuana charge; and (5) did not err by

denying Appellant's motion for a mistrial after the Commonwealth

failed to redact portions of Appellant's recorded interview with the

detectives.
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Commonwealth v. Wright

Court: Kentucky Supreme Court

Docket: 2012-SC-
000368-DG

Opinion Date: December 19, 2013

Judge: Venters

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellee entered guilty pleas to three charges of theft by unlawful

taking over $300. The final judgment provided that Appellee be

placed on supervised probation for five years and pay restitution.

After the expiration of Appellee's probationary period, the

Commonwealth moved to revoke Appellee's probation based upon

his failure to pay restitution. The circuit court denied the motion,

concluding that, pursuant to Conrad v. Evridge, the circuit court was

without jurisdiction to revoke Appellee's probation. In so holding, the

circuit court rejected the Commonwealth's argument that Ky. Rev.

Stat. 533.020(4) operated to automatically extend Appellee's

probationary period so long as he failed to complete payment of the

restitution as ordered. The Supreme Court affirmed, holding (1)

section 533.020(4) authorizes a trial court to extend the duration of

a sentence of probation only if such an extension is necessary for

payment of restitution; and (2) upon expiration of Appellee's

probationary period, the trial court lost jurisdiction over the case
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and was without authority to revoke Appellee's probation.
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Lamarre v. State

Court: Maine Supreme Court

Opinion Date: December 19, 2013

Judge: Gorman

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was found guilty of two counts of

aggravated trafficking of a schedule W drug within one thousand

feet of a school and of twice violating the conditions of his release in

a related case. The Supreme Court affirmed Defendant's conviction

on direct appeal. Defendant subsequently filed a petition for post-

conviction review, asserting that he received ineffective assistance of

counsel by failing to conduct a reasonable investigation to discover

three recent pending criminal matters against a key witness and in

failing to impeach the credibility of the witness on that basis. The

post-conviction court denied relief. The Supreme Court affirmed,

holding (1) the record supported the court's finding that defense

counsel provided effective assistance regarding the witness' second

and third criminal matters; and (2) the court did not err in

concluding that discovering and impeaching the witness on the first

criminal matter likely would not have affected the outcome of the

trial.
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Wood v. State

Court: Maryland Court of Appeals

Docket: 28/13 Opinion Date: December 19, 2013

Judge: Greene

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Petitioner was convicted of first-degree murder

and sentenced to life imprisonment. The court of special appeals

affirmed the conviction. The Supreme Court affirmed, holding that

trial court (1) complied with Md. Code Ann. Crim. Proc. 3-104(a)
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when it allowed Petitioner to withdraw his request for a competency

evaluation and afterwards did not make a competency

determination on the record, because Petitioner's withdrawal of his

request for a competency evaluation, in addition to the slight

evidence on the record to support a finding of incompetency,

supported the circuit court's acknowledgment that the issue of

competency was moot and the presumption that Petitioner's

competency was not rebutted; and (2) properly denied Petitioner's

request for an instruction on legally adequate provocation because

the evidence presented did not generate such a defense.
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Montgomery County v. Soleimanzadeh

Court: Maryland Court of Appeals

Docket: 25/13 Opinion Date: December 23, 2013

Judge: Harrell

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law, Real Estate & Property Law

In two cases, Montgomery County took a portion of properties

owned by Respondents. Because the parties disputed the value paid

for either taking the County filed a complaint for condemnation.

During the proceedings, the circuit court imposed discovery violation

sanctions precluding Respondents from introducing evidence as to

the fair market value of the taken properties. Respondents were

therefore unable to generate a genuine issue of material fact

concerning the County's appraisal valuations. As a result, the circuit

court granted summary judgment for the County on the issue of

just compensation. The court of special appeals reversed, concluding

that summary judgment on the question of just compensation is not

available in condemnation proceedings because a property owner

cannot be deprived of the constitutional right to have a jury

determine just compensation. The Court of Appeals reversed,

holding (1) permitting summary judgment does not violate the

constitutional right to have the opportunity for a jury trial to

ascertain just compensation in compensation actions provided the

landowner litigates the case according to the Maryland Rules; and

(2) summary judgment was properly granted in each case because

there was no genuine dispute of material fact and the County was

entitled to judgment as a matter of law.
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Kelly v. State

Court: Maryland Court of Appeals

Docket: 26/13 Opinion Date: December 23, 2013

Judge: Barbera

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner was charged in two cases with second-degree burglary,

theft, and malicious destruction of property. Petitioner moved to

suppress all evidence obtained as the result of law enforcement's

global positioning system (GPS) tracking of his vehicle. The motions

were denied, and Petitioner was convicted of various charges arising

out of the two cases. While Petitioner's appeal of the convictions was

pending, the U.S. Supreme Court decided United States v. Jones,

which held that GPS tracking of a vehicle constitutes a search under

the Fourth Amendment. The court of special appeals affirmed the

consolidated appeals. The Court of Appeals affirmed, holding that

Petitioner was not entitled to the suppression of evidence where (1)

before Jones, binding appellate precedent in Maryland authorized

the GPS tracking of a vehicle on public roads; (2) law enforcement

officers acted in objectively reasonable reliance on that authority

when they conducted their GPS tracking of Petitioner's vehicle; and

(3) the Davis v. United States good-faith exception to the

exclusionary rule applied in this case.
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Diatchenko v. Dist. Attorney

Court: Massachusetts Supreme Court

Docket: SJC-11453 Opinion Date: December 24, 2013

Judge: Spina

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was convicted of murder in the first degree and

sentenced to a mandatory term of life imprisonment without the

possibility of parole. Defendant was seventeen years old at the time

of the offense. The U.S. Supreme Court subsequently decided Miller
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v. Alabama, which held that the imposition of a mandatory sentence

of life imprisonment without parole on persons under the age of

eighteen at the time they committed the murder violates the Eighth

Amendment. Consequently, Defendant filed a petition challenging

the constitutionality of the sentencing scheme for murder in the first

degree as applied and sought a declaration that article 26 of the

Massachusetts Declaration of Rights bars the imposition of a

sentence of life imprisonment for juvenile homicide offenders. The

Supreme Court held (1) Miller has retroactive application to cases on

collateral review; and (2) the mandatory imposition of a sentence of

life in prison without the possibility of parole on individuals who were

under age eighteen when they committed first degree murder

violates the prohibition on cruel or unusual punishments in article

26, and the discretionary imposition of such a sentence on juvenile

homicide offenders also violates article 26 because it is an

unconstitutionally disproportionate punishment.
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Commonwealth v. Brown

Court: Massachusetts Supreme Court

Docket: SJC-11454 Opinion Date: December 24, 2013

Judge: Spina

Areas of Law: Civil Rights, Constitutional Law, Criminal Law,

Juvenile Law

Defendant committed murder when he was seventeen years old.

Defendant was subsequently convicted in the superior court of

murder in the first degree and related weapons charges. While

Brown was awaiting trial, the U.S. Supreme Court decided Miller v.

Alabama, which held that mandatory life-without-parole sentences

for juvenile homicide offenders violate the Eighth Amendment. The

statutory sentencing scheme in Massachusetts requires, however,

that all defendants over the age of fourteen who are convicted of

murder in the first degree must be sentenced to life without the

possibility of parole. Consequently, Defendant's sentencing was

stayed until the Maine Supreme Court could render an opinion

regarding the issue. The Supreme Court concluded that Defendant

was entitled to the benefit of Miller and Commonwealth v.

Diatchenko, in which the Court held that all life-without-parole

sentences for juvenile offenders violate the Massachusetts
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Declaration of Rights. Consequently, the Court held that Defendant

may not be sentenced to life without parole. Remanded for

sentencing.
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State v. Ousley

Court: Missouri Supreme Court

Docket: SC93074 Opinion Date: December 24, 2013

Judge: Russell

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of forcible rape and

sentenced to fifteen years' imprisonment. Appellant appealed,

arguing, among other things, that the trial court erred in excluding

his mother and grandmother as testifying as surrebuttal witnesses.

The Supreme Court reversed, holding (1) the trial court erred in

excluding Appellant's grandmother and mother from testifying in

surrebuttal, and because the excluded testimony, if believed by the

jury, would have bolstered Appellant's defense of consent and

corroborated his testimony and would have contradicted the State's

evidence of a necessary element of the crime, the error was

prejudicial; (2) the trial court abused its discretion in prohibiting

Appellant from asking venire panel members whether they could

consider the possibility that two teenagers had consensual sexual

intercourse. Remanded for a new trial.
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Ellison v. State

Court: Montana Supreme Court

Docket: DA 13-0198 Opinion Date: December 20, 2013

Judge: McKinnon

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant pleaded no contest to arson, a felony. Appellant later

moved to withdraw his no contest plea. The district court denied the

petition, concluding that Appellant entered a knowing and voluntary

plea and could not demonstrate that the offer of proof was
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insufficient or that his representation was ineffective. The district

court's judgment was affirmed on appeal. Appellant subsequently

petitioned for postconviction relief, alleging ineffective assistance of

counsel and that the district court misinterpreted the arson statute.

The district court denied the petition. The Supreme Court affirmed,

holding (1) the district court did not err in its interpretation of the

arson statute; and (2) Appellant was unable to prove that he was

afforded ineffective assistance of counsel.
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State v. Buchholtz

Court: South Dakota Supreme Court

Docket: 26623 Opinion Date: December 18, 2013

Judge: Konenkamp

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of several sex-related

crimes, all involving one particular child victim. The Supreme Court

affirmed in part, reversed in part, and remanded for a new trial,

holding that the trial court (1) did not abuse its discretion by

allowing a police detective's opinion on why defendants accused of

sex offenses against children do not confess during interrogation;

(2) did not abuse its discretion by admitting into evidence the child

victim's statements made to a forensic interviewer; and (3) abused

its discretion in allowing an expert witness for the State to give a

medical diagnosis of "child sexual abuse."
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State v. Riley

Court: South Dakota Supreme Court

Docket: 26354 Opinion Date: December 18, 2013

Judge: Gilbertson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of possessing child

pornography and sentenced to eight years incarceration. Defendant

appealed, arguing that the evidence was insufficient to support his
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conviction. At issue on appeal was whether there was substantial

evidence establishing that Defendant exercised dominion or control

over a video file containing child pornography when the State

presented no direct evidence that Defendant possessed the video,

but rather relied on circumstantial evidence to convict Defendant.

The Supreme Court affirmed, holding that there was sufficient

evidence for a rational jury to find Defendant guilty beyond a

reasonable doubt.
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State v. Mohr

Court: South Dakota Supreme Court

Docket: 26579 Opinion Date: December 18, 2013

Judge: Gilbertson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury-waived trial, Defendant was convicted of possession of a

controlled substance, possession of drug paraphernalia, and

obstructing a law enforcement officer. Defendant appealed, arguing

that the trial court erred by denying his motion to suppress the

evidence. Specifically, Defendant contended that police officers did

not have a reasonable suspicion of criminal activity to stop or frisk

him, and therefore, the evidence against him was obtained in

violation of his Fourth Amendment right against unreasonable

search and seizure. The Supreme Court affirmed, holding that,

under the totality of the circumstances, Defendant was not

subjected to an unreasonable search or seizure in violation of his

Fourth Amendment rights, and therefore, the subsequently

discovered evidence was admissible.
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Garcia v. State

Court: Tennessee Supreme Court

Docket: M2012-01058-
SC-R11-PC

Opinion Date: December 23, 2013

Judge: Clark

Areas of Law: Civil Rights, Constitutional Law, Criminal Law
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Petitioner pled guilty to the felony charge of child neglect and to the

misdemeanor charge of child abuse. About six months later,

Petitioner for a petition for post-conviction relief, alleging that he

received ineffective assistance of counsel based on trial counsel's

failure to advise him of the immigration consequences of his plea

and that his plea was unknowing and involuntary because the trial

court failed to comply with Tenn. R. Crim. P. 11(b)(1)(J). The post-

conviction trial court denied relief. The court of criminal appeals

affirmed. The Supreme Court affirmed, holding (1) trial counsel did

not perform deficiently; and (2) the trial court's failure to comply

with Rule 11(b)(1)(J) was harmless beyond a reasonable doubt.
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King v. State

Court: Wyoming Supreme Court

Docket: S-12-0187 Opinion Date: December 19, 2013

Judge: Voigt

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of attempted first-degree

murder, kidnapping, and aggravated assault and battery after he

attacked the victim and hit her in the face and body with a

sledgehammer. The Supreme Court affirmed the convictions,

holding (1) the district court did not abuse its discretion by admitting

evidence of Appellant's previous violent behavior against the victim;

(2) the district court did not abuse its discretion when it allowed a

transcript of a telephone conversation between Appellant and the

victim to be reviewed by the jury while the recording was being

played at trial; and (3) Appellant did not receive ineffective

assistance of counsel because defense counsel requested a

continuance and waived Appellant's right to a speedy trial.
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McEwan v. State

Court: Wyoming Supreme Court

Docket: S-12-0252 Opinion Date: December 23, 2013

LKWD-PRR212_00522

LKWD-PRR212_00522



Judge: Davis

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant entered Alford pleas to two felony counts of obtaining

public welfare benefits by misrepresentation. Appellant initially pled

not guilty to the charges. Appellant appealed, arguing, among other

things, that the district court erred when it failed to advise her that

a guilty plea to the felonies with which she was charged could result

in the loss of her right to possess firearms and her ability to be

employed in professions that require carrying and using firearms.

The Supreme Court reversed Appellant's conviction and remanded

with instructions to reinstate her not guilty plea because the district

court did not provide the required statutory firearms advisement

when Appellant changed her plea.
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Sanchez v. State

Court: Wyoming Supreme Court

Docket: S-13-0140 Opinion Date: December 24, 2013

Judge: Voigt

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of several criminal

offenses, including attempted second-degree murder. The district

court sentenced Appellant to thirty to forty years for the attempted

murder conviction with lesser sentences to run concurrently. The

district court subsequently denied Appellant's motion for sentence

reduction and Appellant's ensuing motion for reconsideration. The

Supreme Court affirmed the denial of Appellant's motions, holding

(1) the district court did not abuse its discretion in denying

Appellant's motion for reduction of sentence; (2) the district court

did not violate Appellant's due process rights by denying Appellant's

motion to reconsider a sentence reduction; and (2) the State did not

commit prosecutorial misconduct by misstating facts in its traverse

to Appellant's motion for reduction of sentence.
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Our panel has experience in major acquisitions,

litigations and investigations including working with the
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Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 2:07 PM
To: Eddy, Jessica
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 

LKWD-PRR212_00529

LKWD-PRR212_00529



    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.
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Learn best practices to minimize antitrust risk during this

complimentary CLE Webinar!   |  View online >
Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 12:03 PM
To: Chittock, Patricia
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 

LKWD-PRR212_00531

LKWD-PRR212_00531



    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.

 

 

LexisNexis® Legal & Professional: Online Research Content
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patricia.chittock@lakewoodoh.net.

If you wish to unsubscribe from LexisNexis® Legal & Professional: Online Research Content promotional email communications

or manage your email preferences, use this link.

Please DO NOT reply to this email. For customer support inquiries, please call 1-800-543-6862 or visit our Contact Us page.
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Learn best practices to minimize antitrust risk during this

complimentary CLE Webinar!   |  View online >
Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 2:09 PM
To: Graham, Janis
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 

LKWD-PRR212_00533

LKWD-PRR212_00533



    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.

 

 

LexisNexis® Legal & Professional: Online Research Content
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Learn best practices to minimize antitrust risk during this

complimentary CLE Webinar!   |  View online >
Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 11:03 AM
To: Mladek, Jennifer
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 

LKWD-PRR212_00535
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    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.
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jennifer.mladek@lakewoodoh.net.

If you wish to unsubscribe from LexisNexis® Legal & Professional: Online Research Content promotional email communications

or manage your email preferences, use this link.

Please DO NOT reply to this email. For customer support inquiries, please call 1-800-543-6862 or visit our Contact Us page.
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Learn best practices to minimize antitrust risk during this

complimentary CLE Webinar!   |  View online >
Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 12:03 PM
To: Butler, Kevin
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 
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    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.
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Learn best practices to minimize antitrust risk during this

complimentary CLE Webinar!   |  View online >
Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 2:07 PM
To: Malames, Randy
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 

LKWD-PRR212_00539

LKWD-PRR212_00539



    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.
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Randy.Malames@lakewoodoh.net.

If you wish to unsubscribe from LexisNexis® Legal & Professional: Online Research Content promotional email communications

or manage your email preferences, use this link.

Please DO NOT reply to this email. For customer support inquiries, please call 1-800-543-6862 or visit our Contact Us page.
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Learn best practices to minimize antitrust risk during this

complimentary CLE Webinar!   |  View online >
Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust investigations

and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Critical risks inherent in corporate

communications and other documents

Best practices in working with competitors

Assessing the seriousness of a risk

Escalating a red flag

Practical pointers for executives, employees and

compliance trainers

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Wednesday, March 26, 2014 2:07 PM
To: Erickson, Larry
Subject: CLE-Eligible Webinar: "Antitrust Compliance: Emerging Risks & Best Training Practices"

LexisNexis®

LexisNexis® Presents a Complimentary CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks & Best Training Practices”

*CLE is approved or in the process of approval for the mandatory CLE states listed below for 90

minutes of CLE credit. The type of credit allowed will be determined by the state governing MCLE

Board. 

LKWD-PRR212_00541
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    LexisNexis(R)

Source: 1-6312780070 | Treatment: 1-6312080561 | 165734a

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico†, New York†, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee,

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and Wyoming. 

†Only experienced NY attorneys may take Webinar training for CLE. New York and New Mexico

regulation requires that all CLE sessions must be conducted by an attorney in good standing or a JD.

The presenter for this event meets this New York and New Mexico regulation. For general Webinar

questions or assistance, please contact webinarhelp@lexisnexis.com. Contact the LexisNexis® CLE

group directly at CLE@lexisnexis.com with questions about eligibility requirements and for further

details on CLE paperwork.
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The Prospects for Presidential Election Reform as the
2016 Campaign Season Gets Underway

V I K R A M  D A V I D  A M A R

From: Justia Practice Area Opinion Summaries

[notifications=justia.info@mail186.atl101.mcdlv.net]

Sent: Friday, July 31, 2015 8:08 AM

To: Kevin Butler

Subject: Constitutional Law Distributed July 31, 2015

If you are unable to see this message, click here to view it in a web browser.
To ensure delivery to your inbox, please add notifications@justia.info to your address book.

Justia Daily Opinion Summaries is a FREE service.

Subscribe to summaries of US appellate court opinions at

Daily.Justia.com

Practice area emails with summaries from all reviewed courts

are sent weekly.

You May FREELY Redistribute This E-Mail in Whole.

Today on Verdict

Law professor and dean designate of the University of Illinois College of Law
Vikram David Amar provides an update on the so-called National Popular Vote
(NPV) interstate compact plan in light of the U.S. Supreme Court’s recent
decision in Arizona Legislature v. Arizona Independent Redistricting
Commission. Read Article

Weekly Opinion Summaries

Constitutional Law

Weekly Summaries Distributed July 31, 2015

Mead v. Palmer 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eighth Circuit
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LKWD-PRR212_00543



United States v. Harvey 

Constitutional Law, Criminal Law 

U.S. Court of Appeals for the Sixth Circuit

State v. Thomas 

Civil Rights, Constitutional Law, Criminal Law 

Kansas Supreme Court

United States v. Gonzalez-Ruiz 

Constitutional Law, Criminal Law 

U.S. Court of Appeals for the Seventh Circuit

Commonwealth v. Brewer 

Civil Rights, Constitutional Law, Criminal Law 

Massachusetts Supreme Judicial Court

Michigan v. Stevens 

Constitutional Law, Criminal Law 

Michigan Supreme Court

Michigan v. Cain 

Constitutional Law, Criminal Law 

Michigan Supreme Court

Gradisher v. City of Akron 

Civil Rights, Constitutional Law, Criminal Law 

U.S. Court of Appeals for the Sixth Circuit

Gissendaner v. Commissioner, GA DOC 

Civil Rights, Constitutional Law 

U.S. Court of Appeals for the Eleventh Circuit

Stormans, Inc. v.Wiesman 

Civil Rights, Constitutional Law, Health Law 

U.S. Court of Appeals for the Ninth Circuit
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Mead v. Palmer

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1680

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law

Mead, committed to Iowa's Civil Commitment Unit for Sex Offenders

filed a 42 U.S.C. 1983 complaint alleging that defendants deprived

him of "extensive dental care that he is unable to afford" and were

"deliberately indifferent to [his] need for dental care." He alleged that

he had many teeth pulled while in custody, was unable to chew food

properly, suffered from acid reflux, and had become diabetic. The

defendants moved for summary judgment arguing that Mead had

sufficient funds to pay for a partial denture plate and failed to

demonstrate a serious medical need because he had not requested

and did not want a soft diet, had not lost weight, had complained of

discomfort but not pain, had stated that he was satisfied with his

medical care, and no dentist had concluded that Mead had a serious

medical need for dentures. The defendants argued that they were

entitled to qualified immunity, not personally responsible for Mead's

alleged damages, and immune from money damages. The district

court denied summary judgment, concluding that Mead had

established genuine issues of material fact. The Eighth Circuit

reversed, finding the defendants entitled to qualified immunity from

damages on Mead's claim regarding the denial of partial dentures
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United States v. Harvey

Court: U.S. Court of Opinion Date: July 24, 2015
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Appeals for the Sixth

Circuit Docket: 14-

5179, Docket: 14-

5178

Areas of Law: Constitutional Law, Criminal Law

Morristown Police stopped a rental vehicle driven by Bah for speeding

in a construction zone. During the traffic stop, officers placed Bah

under arrest for driving on a suspended license and detained

passenger Harvey for “investigatory purposes” after discovering

approximately 72 credit, debit, and gift cards in the rental car’s glove

compartment and trunk. Bah and Harvey filed motions to suppress

evidence of the credit, debit, and gift cards and cell phones found in

the car, alleging that the officers had violated their Fourth

Amendment rights by: unlawfully searching the rental car; scanning

the magnetic strips on numerous credit, debit, and gift cards without

first obtaining a warrant; performing a warrantless search of a

Blackberry cell phone; and unlawfully detaining Harvey following

Bah’s arrest. The district court denied their motions. The Sixth Circuit

affirmed, holding that Harvey did not have standing to contest the

search of Bah’s rental vehicle- Harvey was reasonably detained

during the traffic stop, the warrantless search of Bah’s Blackberry did

not taint the subsequent cell phone searches conducted pursuant to a

warrant; and scanning the magnetic strips of credit and gift cards was

not a search.
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State v. Thomas

Court: Kansas

Supreme Court

Docket: 110585

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of aggravated robbery and

first-degree murder. The jury could not reach a unanimous decision

as to whether the murder was premeditated or committed during the

course of the robbery. The Supreme Court affirmed Defendant’s

convictions, holding (1) the district court did not err by instructing the

jury that it could convict Defendant of first-degree murder based on
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the combined theories of premeditated and felony murder; (2) the

jury was not precluded from convicting Defendant of first-degree

murder based on both alternative means of felony and premeditated

murder based on the prosecutor’s closing argument; and (3) the

district court did not err by refusing to suppress items seized pursuant

to a search warrant that was obtained with statements made by

Defendant apart from his un-Mirandized confessions.
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United States v. Gonzalez-Ruiz

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-1353,

Docket: 13-1441

Opinion Date: July 24, 2015

Areas of Law: Constitutional Law, Criminal Law

Sergeant Laha stopped Ruiz after a license-plate check revealed that

his driver’s license was suspended. The stop was captured by Laha’s

dash-mounted video camera and lapel microphone. Laha explained

the ticket and asked if Ruiz had any questions. Ruiz said, “no,” and

Laha told him, “You’re free to go.” As they walked away, Laha called

out, “You don’t have any weapons, drugs, anything like that?” Ruiz

said no. Laha asked, “Mind if I search?” Ruiz responded, “You can,”

closed his car door, walked behind his vehicle, and opened his jacket.

Laha did a pat-down and continued: “Nothin’ in your car that you’re

concerned about?” Ruiz did not respond. Ruiz took out his phone. As

Ruiz talked to his wife, Laha walked beside the car and asked again if

he could search. Ruiz responded, “I guess” and nodded. Laha asked,

“So we’re good?” Ruiz did not respond, but did not object when Laha

opened the door to search. Laha found handguns and ammunition

under the driver’s seat. Indicted for possessing a firearm as a felon,

18 U.S.C. 922(g)(1), Ruiz entered a conditional plea. Ruiz had

convictions for aggravated assault, aggravated battery, possession of

a sawed-off shotgun, and conspiracy to commit armed robbery. The

court rejected the government’s argument that conspiracy to commit

armed robbery is a violent felony under the Armed Career Criminal

Act, 18 U.S.C. 924(e) “residual clause” and imposed a guidelines
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term of 37 months. After the Supreme Court held that the residual

clause is unconstitutionally vague, the government’s ACCA cross-

appeal was dismissed. The Seventh Circuit affirmed denial of the

motion to suppress. From the perspective of a reasonable officer,

Ruiz’s words and actions manifested consent to search.
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Commonwealth v. Brewer

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

11819

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the second

degree, unlawful possession of a firearm, unlawful possession of a

loaded firearm, and unlawful possession of ammunition. The

Supreme Judicial Court affirmed Defendant’s convictions, holding (1)

the trial judge’s refusal to grant immunity to two potential defense

witnesses did not violate Defendant’s right to a fair trial and due

process of law, nor his right to present a complete defense; and (2)

the prosecutor did not engage in improper vouching or misstate the

evidence in during closing arguments.
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Michigan v. Stevens

Court: Michigan

Supreme Court

Docket: 149380

Opinion Date: July 23, 2015

Areas of Law: Constitutional Law, Criminal Law

Adam Stevens was convicted by jury of second-degree murder and

second-degree child abuse. The charges stemmed from the death of

defendant’s three-month-old son, Kian. The prosecution alleged that

LKWD-PRR212_00551

LKWD-PRR212_00551



defendant caused Kian’s death by either shaking him or slamming

him against an object. Defendant alleged that he tripped and fell

while holding Kian, and that as he fell, he lost control of Kian, who

fell to the floor. Defendant denied shaking or slamming Kian.

Defendant appealed his convictions and sentences. On appeal,

defendant argued that he was denied a fair trial because the trial

judge, through his questioning of defendant and defendant’s expert,

demonstrated partiality in front of the jury. In an unpublished

opinion, the Court of Appeals affirmed. After review of the trial court

record, the Supreme Court reversed and remanded, concluding that

the trial judge’s conduct with respect to defendant’s expert witness

pierced the veil of judicial impartiality, depriving defendant of the

right to a fair trial.
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Michigan v. Cain

Court: Michigan

Supreme Court

Docket: 149259

Opinion Date: July 23, 2015

Areas of Law: Constitutional Law, Criminal Law

Brandon Cain was of two counts of first-degree premeditated

murder, two counts of felony murder, two counts of torture, two

counts of unlawful imprisonment, carrying a firearm during the

commission of a felony, and being a felon in possession of a firearm.

At the start of the trial, the court stated to the jury, “I will now ask

you to stand and swear to perform your duty to try the case justly

and to reach a true verdict.” The court clerk then proceeded to swear

in the jury, but mistakenly read the oath given to prospective jurors

before voir dire (that they would answer the questions concerning

juror qualifications truthfully) rather than the juror’s oath set forth in

MCR 2.511(H)(1). There was no objection to the failure to administer

the proper oath. Defendant raised the issue of failing to properly

swear the jury for the first time on appeal, moving for peremptory

reversal of his convictions. The Court of Appeals granted the motion

in an unpublished order, concluding that the failure to properly swear

the jury was a structural error requiring a new trial. The prosecution

sought leave to appeal, which the Supreme Court granted. Because

the jurors were conscious of the gravity of the task before them and
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the manner in which that task was to be carried out, the two primary

purposes served by the juror’s oath, the Supreme Court concluded

the error of failing to properly swear the jury in this case did not

seriously affect the fairness, integrity, or public reputation of the

judicial proceedings. As such, the Court reversed the appellate court's

ruling.

http://j.st/4mUz View Case

View Case On: Justia Google Scholar

Gradisher v. City of Akron

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

3973

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

At a bar, Gradisher had three or four beers and a shot of whiskey.

Gradisher noticed the outline of a gun in the pocket of a man sitting

to his left. Gradisher made a comment, causing a heated exchange.

Gradisher went home and drank more beer. Gradisher then called

911 from his cell phone to report the man with the gun. On the first

call, he refused to give his name and hung up. The operator called

back. Gradisher and the operator got into a heated exchange,

causing the operator to hang up, which prompted Gradisher to call

911 twice more, using obscenities. Akron officers went to his

residence. Gradisher locked his door. They feared that someone

might need help, broke down the door, entered, and found Gradisher

under a sheet in his basement. An officer used a taser because

Gradisher allegedly resisted arrest. Gradisher was found guilty of

improperly using the 911 system. He filed suit under 42 U.S.C. 1983

for excessive force, warrantless entry, malicious prosecution, and

common-law torts. The district court rejected all claims. Finding

genuine disputes of material facts related to excessive force in tasing

Gradisher, the Sixth Circuit reversed summary judgment on those

and state-law causes of action for assault and battery, intentional

infliction of emotional distress, and gross neglect, but otherwise

affirmed.
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Gissendaner v. Commissioner, GA DOC

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 15-10884

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law

Plaintiff, a Georgia death row inmate, filed suit under 42 U.S.C. 1983,

alleging that her federal due process rights were violated when the

warden of the prison where she was housed ordered the prison staff

not to speak with her legal team as they were gathering evidence in

support of her application for clemency. On appeal, plaintiff

challenged the district court's dismissal of her complaint. The court

concluded that plaintiff's argument is foreclosed by Wellons v.

Comm'r, Ga. Dep't of Corr. Even if Wellons were distinguishable, the

court rejected plaintiff's reading of the Supreme Court's decision in

Ohio Adult Parole Authority v. Woodard, where nothing in Justice

O’Connor’s concurring opinion suggests that a clemency board’s

compliance with state laws or procedures is part of the “minimal

procedural safeguards” protected by the Due Process Clause.
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Stormans, Inc. v.Wiesman

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 12-

35221, Docket: 12-

35223

Opinion Date: July 23, 2015

Areas of Law: Civil Rights, Constitutional Law, Health Law

Plaintiffs, the owner of a pharmacy and two individual pharmacists

who have religious objections to delivering emergency contraceptives,

challenged the Commission's rules requiring the timely delivery of all

prescription medications by licensed pharmacies. The rules permit

pharmacies to deny delivery for certain business reasons, such as
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fraudulent prescriptions or a customer’s inability to pay; permit a

religiously objecting individual pharmacist to deny delivery, so long as

another pharmacist working for the pharmacy provides timely

delivery; but, unless an enumerated exemption applies, the rules

require a pharmacy to deliver all prescription medications, even if the

owner of the pharmacy has a religious objection. The district court

held that the rules violate the Free Exercise and Equal Protection

Clauses, and the court permanently enjoined enforcement of the

rules. The court reversed, concluding that the rules are neutral and

generally applicable and that the rules rationally further the State’s

interest in patient safety. Further concluding that the rules do not

infringe on a fundamental right, the court reversed the judgment.
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Dolan v. Connolly

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-2561

Opinion Date: July 23, 2015

Areas of Law: Civil Rights, Constitutional Law

Plaintiff filed suit alleging that defendants violated 42 U.S.C. 1983

and 1985(3) by retaliating against him for exercising his First

Amendment right as a member of the Inmate Liaison Committee

(ILC) at a correctional facility. The district court dismissed the

complaint for failure to state a claim. The court held, however, that

action as a member of an ILC, i.e. the filing or voicing of grievances

on behalf of a prison population, qualifies as constitutionally protected

conduct under the First and Fourteenth Amendments and that

retaliation for such conduct is therefore actionable under Section

1983. The court further concluded that the district court properly

dismissed the conspiracy claim because plaintiff failed to allege

membership in a class protected under Section 1985(3). The court

appointed plaintiff counsel in the district court. Accordingly, the court

affirmed in part, vacated in part, and remanded for further

proceedings.
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Tsirelman v. Daines

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-2154

Opinion Date: July 24, 2015

Areas of Law: Constitutional Law

Plaintiff appealed the revocation of his medical license, challenging

New York's use of the preponderance-of-the-evidence standard in

revocation proceedings as violating the Due Process Clause. The court

affirmed the district court's dismissal of the complaint, holding that

the Constitution does not require a higher standard of proof in fraud-

based medical disciplinary proceedings. In this case, there is nothing

exceptional about plaintiff's hearing that rendered the Hearing

Committee's use of the preponderance standard unconstitutional as

applied to plaintiff.
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Hale v. State of Mississippi Democratic
Executive Committee

Court: Supreme

Court of Mississippi

Citation: 2015-EC-

00965-SCT

Opinion Date: July 24, 2015

Areas of Law: Constitutional Law, Election Law

In October 2013, William “Bill” Stone moved from Ashland in Benton

County to Holly Springs in Marshall County. He sought the Democratic

Party nomination for the newly-created Senate District 10, a district

which encompassed parts of Marshall County, including Stone’s home

in Holly Springs, and parts of Tate County. In 2015, Steve Hale, a

resident of Tate County who also sought the Democratic nomination

for District 10, filed an objection to Stone’s candidacy with the State

of Mississippi Democratic Executive Committee, arguing that Stone

was ineligible to run for that office because he did not meet the two-
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year residency requirement enunciated in Article 4, Section 42, of the

Mississippi Constitution. After a hearing, the Executive Committee

rejected Hale’s objection and certified that Stone satisfied the

qualifications for candidacy. Hale sought judicial review at the Circuit

Court. That court held affirmed. Hale then appealed to the Supreme

Court. After review, the Supreme Court affirmed the Circuit Court,

finding it was not manifest error in that the Circuit Court held Stone

had proven that he had established his domicile in Marshall County

and that he therefore was qualified to run for the office of senator

for District 10.
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Allen v. Johnson

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

5170

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law

Plaintiff filed suit against the Department, alleging that her new

supervisor retaliated against her for earlier discrimination complaints.

The district court granted summary judgment in favor of the

Department. The supervisor justified plaintiff's low performance

ratings on the ground that plaintiff, a managerial employee, failed

adequately to supervise satellite offices and external contractors.

Further, the supervisor attested that plaintiff was never excluded

from meetings and that plaintiff could have attended meetings, but

never did. The court concluded that the proffered facts could not, if

presented a trial, support a jury verdict that retaliation was the

supervisor's real motive for the actions of which plaintiff complains.

Accordingly, the court affirmed the district court's judgment.
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State Nat'l Bank of Big Spring v. Lew

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

5247

Opinion Date: July 24, 2015

Areas of Law: Constitutional Law, Consumer Law, Securities

Law

The Bank and a group of States challenged the constitutionality of

various provisions of the Dodd-Frank Wall Street Reform and

Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376. The

district court concluded that plaintiffs lacked standing and that their

claims were not ripe. The court concluded that the Bank has standing

to challenge the constitutionality of the Consumer Financial Protection

Bureau, and that claim is ripe. Therefore, the court reversed as to

that claim and remanded for reconsideration in the first instance the

Bank’s constitutional challenge to the Bureau. The court also

concluded that the Bank has standing to challenge Director Cordray’s

recess appointment, and that claim is ripe. Therefore, the court

reversed as to that claim and remanded for reconsideration in the

first instance the Bank’s constitutional challenge to the recess

appointment. The court further concluded that the Bank lacks

standing to challenge the constitutionality of the Financial Stability

Oversight Council and affirmed the judgment as to that claim. Finally,

the court concluded that the State plaintiffs lack standing to challenge

the Government’s orderly liquidation authority, and that claim is not

ripe. Therefore, the court affirmed as to that claim.
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Maggio v. Wisconsin Ave. Psychiatric Ctr.

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

7181

Opinion Date: July 24, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law
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Plaintiff filed a civil suit alleging that his employer fired him because

he was male. At issue was whether 42 U.S.C. 2000e-5(f)(1) barred

plaintiff's suit because he brought it too late. On EEOC Form 5,

plaintiff swore that his statements were true and listed his address as

“3032 Rodman Street, NW, Apt. 35, Washington, DC 20008.” At the

time he was not living at that address. A month earlier he had moved

to South Carolina. The court joined its sister circuits in holding that

when a complainant, such as plaintiff in this instance, fails to receive

a right-to-sue notice because he gave the EEOC an incorrect address

or because he neglected to inform the EEOC when he moved, the

complainant is at fault and he is not entitled to equitable tolling.

Accordingly, the court affirmed the judgment.
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McCardell v. HUD

Court: U.S. Court of

Appeals for the Fifth

Circuit Docket: 14-

40955

Opinion Date: July 23, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law, Real Estate & Property Law

This case concerns a plan to replace public housing units destroyed by

Hurricane Ike in part by redeveloping on two of the sites destroyed

by Ike. At issue are questions concerning the scope of standing to sue

under the Fair Housing Act of 1968, 42 U.S.C. 3601 et seq.; whether

Congress intended by that Act to abrogate States' sovereign

immunity; and whether defendants can avail themselves of a safe

harbor provision in the United States Housing Act of 1937, as

amended by the Quality Housing and Work Responsibility Act of 1998,

42 U.S.C. 1437 et seq. The court held that it lacked jurisdiction to

entertain the dismissal of the Individual Plaintiffs and GOGP because

they did not appeal; plaintiff has Article III standing to bring her

claim that the planned redevelopment will deprive her of the social

and economic benefits that result from living in an integrated

community; Congress did not make clear an intent to abrogate

States’ Eleventh Amendment sovereign immunity from suits brought

under the Fair Housing Act, a conclusion reached by other courts
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considering the issue; and the district court properly granted

summary judgment to the remaining defendants on plaintiff’s Fair

Housing Act claim, concluding that plaintiff's claim was precluded by a

safe harbor provision found at 42 U.S.C. 1437p(d). Accordingly, the

court affirmed the judgment.
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Robbins v. Becker,

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1435

Opinion Date: July 27, 2015

Areas of Law: Antitrust & Trade Regulation, Civil Rights,

Constitutional Law

The Robbinses provide towing and wrecker services along the I-44

corridor in eastern Missouri. State Highway Patrol (MSHP) Troops C

and I, pursuant to MSHP policy, used a “rotation list” of approved

towing and wrecking companies to determine which company to call

to the scene of a disabled vehicle if the vehicle owner had no

preference. The Robbinses were on both lists until they were

removed, reportedly because Robbins had been charged with

shooting at a competitor’s truck in 1999. The Robbinses alleged the

criminal charge resulted from a “sham investigation” and that their

competitor used a friendship with an MSHP officer, with whom

Robbins had had a confrontation, to harm the Robbinses’ business. A

jury acquitted Robbins, but they were never reinstated to either list.

In 2005, the Robbinses sued the MSHP. The state court determined

the MSHP lacked statutory authority to create a rotation list. In 2010,

the Robbinses sued officers in their individual capacities, alleging due

process and equal protection violations and conspiracy to violate

those rights under 42 U.S.C. 1983 and violations of the Sherman Act,

15 U.S.C. 1, 2, claiming that the officers conspired to deny them

work and disparaged their business. The Eighth Circuit affirmed

summary judgment in favor of the officers.
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Norris v. Brooks

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 13-

4448

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Norris was arrested in 1999 for aggravated assault. Norris

complained; the court appointed new counsel for post-verdict

motions, but rejected claims of ineffective assistance and imposed

sentence under Pennsylvania’s “three strikes” law. In 2003, Norris

filed a pro se petition for collateral relief, asserting that trial counsel

was ineffective for failing to seek dismissal on speedy trial grounds

because more than three years elapsed between issuance of the

criminal complaint and the trial. The state court dismissed, ruling that

the issue lacked merit. On appeal, his attorney (Wolfe) abandoned

that argument despite Norris’s insistence that it be included. In pro se

filings, Norris presented the argument and claimed ineffective

assistance. The court affirmed dismissal, holding that Wolfe had not

provided ineffective assistance by declining to make the argument.

Norris filed a federal habeas petition, arguing that trial and direct

appeal counsel were ineffective in failing to raise the speedy trial

issue. The court denied the petition because of procedural default. In

2012, Norris moved for relief from judgment invoking a 2012

Supreme Court holding that attorney error in collateral proceedings

may sometimes excuse procedural default of a habeas petitioner’s

ineffective assistance claim. The district court denied his motion. The

Third Circuit affirmed. Norris’s claim of ineffective assistance of trial

counsel was presented on initial collateral review and only waived on

collateral appeal, so Martinez does not justify relief.
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Opinion Date: July 27, 2015
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Docket: 14-2473

Areas of Law: Civil Procedure, Constitutional Law, Real

Estate & Property Law, Zoning, Planning & Land Use

Stars is a nude dancing establishment in Neenah, Wisconsin. When

Stars opened in 2006, the County had a zoning ordinance governing

Adult Entertainment Overlay Districts. Stars’s application was stalled

because, all parties agree, the 2006 ordinance violated the First

Amendment. Its owner sued in federal court, arguing that anything is

legal that is not forbidden, and Staars was banned only by an

unconstitutional ordinance: therefore, Stars was permitted in 2006

and is now a legal nonconforming use that cannot be barred by a

later ordinance. The court granted summary judgment to Winnebago

County, reasoning that it was possible to use the law’s severance

clause to strike its unconstitutional provisions. The Seventh Circuit

reversed in part, agreeing that the permissive use scheme laid out in

the ordinance was unconstitutional, but reasoning that, after the

constitutional problems are dealt with, the remaining questions

concern state law. Their resolution depends on facts that were not

developed, and on the possible existence of a power not only to

sever problematic language but to revise it—a power federal courts

do not have. The district court should have declined to exercise

supplemental jurisdiction over the state-law claims and should have

dismissed them without prejudice so that the parties may pursue

them in state court.
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Sinclair v. State

Court: Maryland

Court of Appeals

Docket: 43/14

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was charged with carjacking and related offenses, various

firearms offenses, and possession of illicit drugs. The morning of trial,

Defendant’s attorney made an oral motion seeking to exclude

evidence derived from a flip cell phone that was seized from

Defendant incident to his arrest. The primary evidence obtained from

the cell phone was a screen saver image that matched the custom
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wheel rims of the stolen car. The circuit court denied the motion to

suppress. After a jury trial, Defendant was found guilty. The court of

special appeals affirmed. Before the Court of Appeals, Defendant

relied on the U.S. Supreme Court’s intervening decision in Riley v.

California to argue that the arresting officer’s review of photos on

Defendant’s cell phone without a warrant was an unconstitutional

search, and therefore, the evidence derived from the cell phone

should have been suppressed. The Supreme Court affirmed, holding

(1) Defendant waived his motion to suppress by failing to make his

motion within the time period and with the specificity required by the

Maryland Rules; and (2) even had the motion been made in a timely

manner, the screen saver image was admissible under Riley.
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Miller v. Campanella

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-1990

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law

Illinois inmate Miller sued under 42 U.S.C. 1983, claiming deliberate

indifference to his gastroesophageal reflux disease (GERD), which can

cause severe heartburn. When Miller arrived at the prison he was

taking Zantac for his GERD, but his prescription expired. At his intake

screening he stated that he suffers from GERD and that he took

prescription medication for it. He later told the director of nursing

that he wanted his prescription renewed. A month later he saw

another nurse, who scheduled him to see a doctor the following day.

The appointment was cancelled because the prison was on lockdown.

A guard whom he told that he needed to see a doctor replied that he

should file a grievance, which he did. Though he marked it

“emergency,” the warden determined that it was not an emergency,

which meant that Miller could not see a doctor until the lockdown

ended. During the two months before he saw a doctor, he

complained repeatedly to staff about his GERD, to no avail. Once,

upon vomiting stomach acid, he pressed an emergency button. A

guard stated “you are not bleeding, you are not dead… it can’t be an
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emergency.” Eventually, the doctor renewed his prescription. The

district court granted the defendants summary judgment. The

Seventh Circuit reversed, stating that the judge engaged in “medical

speculation.”
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Chinatown Neighborhood Ass'n v. Harris

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 14-

15781

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law

Plaintiffs filed suit challenging California's Shark Fin Law, Cal. Fish &

Game Code 2021(b), which makes it unlawful to possess, sell, offer

for sale, trade, or distribute a shark fin in the state. Plaintiffs alleged

that the law violates the Supremacy Clause by interfering with the

national government’s authority to manage fishing in the ocean off

the California coast, and the dormant Commerce Clause by

interfering with interstate commerce in shark fins. The court affirmed

the district court's dismissal of plaintiffs' amended complaint with

prejudice. The court rejected plaintiffs' claim that the law is

preempted by the Magnuson-Stevens Fishery Conservation and

Management Act (MSA), 16 U.S.C. 1801-1884, where plaintiffs failed

to identify any actual conflict between the MSA or the California law.

The court also concluded that the district court did not fail to grant

leave sua sponte and did not abuse its discretion in dismissing the

complaint with prejudice. In this instance, leave to amend would be

futile. Further, the court rejected plaintiffs' Commerce Clause

argument, concluding that nothing about the extraterritorial reach of

the Shark Fin Law renders it per se invalid; the law does not fix prices

in other states, require those states to adopt California standards, or

attempt to regulate transactions conducted wholly out of state, and

the price control cases are therefore inapposite; and the Shark Fin

Law does not interfere with activity that is inherently national or that

requires a uniform system of regulation. Accordingly, the court

affirmed the judgment.
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Spence v. State

Court: Maryland

Court of Appeals

Docket: 7/14

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner was convicted of possession with intent to distribute

marijuana, possession of marijuana, and possession of drug

paraphernalia. Petitioner appealed the denial of his motion to

suppress text messages that the police obtained during the

warrantless search of his cell phone incident to his lawful arrest. The

Court of Appeals affirmed, holding that the trial court properly denied

Petitioner’s motion to suppress the data obtained from his cell phone,

as (1) in light of the U.S. Supreme Court’s decision in Riley v.

California, officers must generally secure a warrant before conducting

searches of data on cell phones; but (2) the police in this case acted

in good faith on then-controlling authority in Maryland in searching

Petitioner’s cell phone, and therefore, Petitioner was not entitled to

suppression of the data obtained from his cell phone.
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Demby v. State

Court: Maryland

Court of Appeals

Docket: 11/14

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury-waived trial, Petitioner was convicted of possession of

oxycodone with intent to distribute. Petitioner appealed, arguing that

he was entitled, by application of the rule established in Riley v.

California, decided by the Supreme Court, to suppression of the

evidence obtained as the result of the search of his cell phone

incident to his lawful arrest. The Court of Appeals affirmed, holding

that the officer who searched Petitioner’s cell phone acted in good

faith on then-controlling authority in Maryland in searching Petitioner’s
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cell phone, and therefore, Petitioner was not entitled to have the cell

phone data excluded at trial.
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Commonwealth v. Lessieur

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

10784

Opinion Date: July 27, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree on the theory of deliberate premeditation. Defendant’s

motion for a new trial was denied. The Supreme Judicial Court

affirmed Defendant’s convictions and the denial of his motion for a

new trial and discerned no basis to exercise its authority pursuant to

Mass. Gen. Laws ch. 278, 33E, holding (1) the trial judge did not err

in allowing multiple prior consistent statements; (2) trial counsel was

not ineffective in failing to object to the admission of certain evidence

and failing to impeach a witness; (3) there was not improper

prosecutorial vouching during closing argument that created a

substantial likelihood of a miscarriage of justice; and (4) the

conviction was viable despite the uncorroborated testimony of a

cooperating witness, and newly discovered evidence did not

necessitate a new trial.
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United States v. Craig

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

3187

Opinion Date: July 27, 2015

Areas of Law: Constitutional Law, Criminal Law

LKWD-PRR212_00566

LKWD-PRR212_00566



Defendant-Appellant David Craig was convicted of possessing a stolen

firearm for which he was sentenced to 30 months’ imprisonment and

three years’ supervised release. After his release from prison, he

violated various conditions of his supervised release. He stipulated to

several violations, and the district court revoked his supervised

release and sentenced him to 14 months’ imprisonment and one year

of supervised release. On appeal, he contended the district court

denied him the right to allocute, as afforded him by Federal Rule of

Criminal Procedure 32.1. Under the then-current Rule 32.1, the trial

court was required to give the defendant the opportunity to make a

statement and present any mitigating information. Reading further in

the context of defendant's argument on appeal, the Tenth Circuit

considered whether Rule 32.1 required a trial court to affirmatively

extend to the defendant a personal invitation to make a statement. If

yes, then the trial court record in this case would have established

that the district court erred. While number of federal courts of

appeals have held that Rule 32.1 did contain such a requirement,

many reached the conclusion that the failure to let a defendant

allocute might constitute "plain" error if "clear or obvious" under

"well-settled law." Because neither the Supreme Court nor the Tenth

Circuit interpreted Rule 32.1 to require a personal invitation to

allocute, the Tenth Circuit concluded any potential error in not

addressing defendant personally was not "plain." Furthermore, the

Court concluded that any potential error did not seriously affect the

fairness, integrity, or public reputation of the proceeding: defense

counsel explicitly acknowledged that defendant both understood the

district court’s proposed sentence and had no intention to challenge

its severity. After careful consideration of defendant's argument on

appeal, the Tenth Circuit affirmed his conviction.
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New Jersey v. Reece

Court: Supreme

Court of New Jersey

Docket: a-70-13

Opinion Date: July 20, 2015

Areas of Law: Constitutional Law, Criminal Law

Police arrived at defendant Evan Reece's home to investigate a
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dropped 9-1-1 call that originated there. Defendant denied making

any such call, and insisted that he was alone in the home, although

responding officer Sergeant Delagarza had observed three vehicles in

the driveway. Defendant retrieved and displayed his cordless home

phone to Delagarza, which did not show any call to 9-1-1 in its

memory. Delagarza looked into the house through the front door that

defendant had left open, and saw nothing unusual or suspicious.

Nevertheless, Delagarza called for a backup, and with defendant

present, confirmed with the police dispatcher that the originating

number of the call was defendant's home phone number. During

these communications, Delagarza noticed a small abrasion on the

knuckle of defendant s hand, which Delagarza stated was similar to

the result of punching something. Delagarza asked defendant if he

was married, and defendant stated that he was, further stating that

his marital status was none of Delagarza's business. Delagarza

noticed that defendant's demeanor began to change at this point,

and he became frustrated with Delagarza's presence and his

questioning. Delagarza asked if he could enter the house and look

around, but defendant refused consent. Delagarza then called for

assistance and told defendant that he and the other officers needed

to check the house. Defendant responded by slamming the door

closed and attempting to lock it, while the officers pushed the door

open. Delagarza announced that defendant was under arrest, and

the officers entered defendant s residence. Defendant attempted to

block their entry, and a struggle ensued. After being subdued,

defendant was arrested and charged with two counts of simple

assault, one count of resisting arrest, and one count of obstructing

the administration of law. At the conclusion of the trial, the judge

held that, under the emergency-aid doctrine, the officers were

entitled to enter defendant's home without a warrant. Based on this

finding, the court held that defendant's attempt to deny them access

constituted obstruction. The court also made specific credibility

findings. Defendant was found guilty of one count of simple assault,

resisting arrest, and obstruction. Defendant was acquitted of the

other count of simple assault. On appeal to the Law Division,

defendant was found guilty of resisting arrest and obstruction, and

not guilty of simple assault. In a split decision, the Appellate Division

affirmed defendant's conviction for resisting arrest, and reversed the

conviction for obstruction, a majority of the panel finding that the

emergency-aid doctrine did not apply. The Supreme Court reversed,

concluding that the emergency-aid doctrine justified the officers

warrantless entry into defendant's home. Furthermore, because the
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credibility and factual findings of the municipal court and Law Division

were supported by substantial evidence, the Court affirmed

defendant's conviction for resisting arrest and reinstated defendant's

obstruction conviction.
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California v. Gross

Court: California

Court of Appeal

Docket: C076635

Opinion Date: July 27, 2015

Areas of Law: Constitutional Law, Criminal Law

Under former Welfare and Institutions Code section 3200, a trial

court could dismiss the criminal charges against a defendant who

successfully completed a commitment to the California Rehabilitation

Center (CRC) and the dismissal had (with one exception not

applicable here) “the same force and effect as a dismissal under

Section 1203.4 of the Penal Code.” In this case, defendant Rickey

Gross contended the dismissal of the criminal charges against him

pursuant to former section 3200 following his successful completion of

a CRC commitment operated to release him from the obligation to

pay restitution to the victims of his crimes because direct victim

restitution “qualifies as a ‘penalty and disability’ pursuant to . . .

section 1203.4.” The Court of Appeal disagreed: the obligation to

make a victim whole through direct victim restitution was a

constitutional mandate that served to protect public safety and

welfare, rather than to punish the defendant, and thus it was not a

penalty or disability from which a defendant is released upon the

dismissal of criminal charges pursuant to former section 3200 or

section 1203.4.
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Michigan v. Hartwick

Court: Michigan

Supreme Court

Opinion Date: July 27, 2015
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Docket: 148444,

Docket: 148971

Areas of Law: Constitutional Law, Criminal Law

Richard Hartwick was charged with manufacturing marijuana and

possessing it with the intent to deliver it. Hartwick was a registered

qualifying patient under the Michigan Medical Marijuana Act (MMMA).

He served as his own primary caregiver and the primary caregiver for

five other registered qualifying patients to whom he was properly

connected under the MMMA. The police, acting on a tip, confronted

Hartwick and later conducted a consent search of his home where the

police discovered a disputed number of marijuana plants and

approximately 3.69 ounces of marijuana. Hartwick moved to dismiss

the charges, claiming immunity under section 4 of the MMMA, and the

affirmative defense under section 8. In the alternative, Hartwick

sought permission to present a section 8 defense at trial. The trial

court denied the motions. Robert Tuttle was charged with three

counts of delivering marijuana, one count of manufacturing

marijuana, one count of possessing marijuana with the intent to

deliver it, and two counts of possession of a firearm during the

commission of a felony. Tuttle was a registered qualifying patient

under the MMMA who served as his own primary caregiver. It was

unclear whether he was properly connected as the primary caregiver

to one or two other registered qualifying patients. Tuttle was arrested

for selling marijuana on three occasions to an individual with whom

Tuttle was not properly connected under the MMMA. Tuttle claimed

immunity under section 4 and the affirmative defense under section 8

of the MMMA. The trial court rejected both claims and denied Tuttle’s

request to present a section 8 defense at trial. According to the court,

immunity was not appropriate because Tuttle’s illegal conduct (selling

marijuana to an individual outside the protection of the MMMA)

tainted Tuttle’s conduct with regard to the other charges. The trial

court denied Tuttle use of the affirmative defense in section 8

because Tuttle failed to present prima facie evidence of each element

of the defense. The Michigan Supreme Court granted certiorari

review in these cases, not "to limit or extend the [MMMA's] words,"

but "merely bring them meaning derived from the plain language of

the statute." After review of the specific facts of each defendant's

case and their claims of immunity under the MMMA, the Supreme

Court concluded: (1) the Court of Appeals properly held that Hartwick

was not entitled to raise the affirmative defense under section 8

because he failed to present prima facie evidence of each element of
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the defense; (2) the Court of Appeals erred by concluding that

Tuttle’s unprotected conduct with the unconnected individual tainted

what might otherwise be protected conduct on which additional

separate charges were based; (3) the Court of Appeals properly held

that Tuttle could not claim the affirmative defense under section 8

because he failed to establish prima facie evidence of at least one of

the elements of the defense for each of his possibly connected

patients. For Hartwick, the Court affirmed in part, reversed in part,

and remanded to the trial court for an evidentiary hearing to

determine Hartwick's entitlement to section 4 immunity. For Tuttle,

the Court affirmed in part, reversed in part and remanded to the trial

court to determine Tuttle's entitlement to section 4 immunity.
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Davis v. White

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1722

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

Davis was arrested for driving while intoxicated and was transported

to the crowded Ferguson jail. Officers escorted Davis to a cell, which

Davis refused to enter. Three officers responded as backup. White

pushed Davis into the cell and a short, bloody fight ensued. Later,

White was treated at a hospital and required surgery for a broken

nose that had bled profusely. Davis was taken to the emergency

room; scalp bleeding was noted but he refused treatment. After his

release, Davis went to another hospital where he was diagnosed with

a concussion and a scalp laceration. There was testimony that three

officers each beat or kicked Davis after he was handcuffed and

subdued on the cell floor. Davis was charged with “Property Damage”

for transferring blood onto four uniforms and eventually pleaded

guilty to careless driving, speeding, non-moving violations, and two

counts of Destruction of City Property. Davis filed suit under 42 U.S.C.

1983, alleging excessive force, municipal liability, substantive due

process violations by filing false complaints, and assault and battery

against the officers individually under Missouri law. White filed an

assault and battery counterclaim. The district court rejected all
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assault and battery counterclaim. The district court rejected all

claims. The Eighth Circuit reversed summary judgment on the

excessive force and assault and battery claims, vacated the dismissal

of White’s counterclaim, and remanded.
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Jones v. Meinzer

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 13-3677

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

In 2012, Arkansas inmate Jones filed suit under the Religious Land

Use and Institutionalized Persons Act, challenging the Department of

Correction’s (ADC’s) grooming policy. The district court granted

summary judgment for defendants, relying on an Eighth Circuit

decision, Holt. While appeal was pending, the Supreme Court granted

certiorari in Holt, and reversed, holding that ADC’s grooming policy

substantially burdened the plaintiff inmate’s exercise of religion. The

Eighth Circuit granted a motion to supplement the record on appeal

with ADC’s new grooming policy, effective 2015. After holding that

Jones’s appeal has not been plainly mooted by the new grooming

policy, the court declined to reach the merits and remanded to the

district court to consider Jones’s complaint in light of the new

grooming policy and the Supreme Court’s decision.
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Combat Veterans for Congress v. FEC

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

5358

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law, Election Law
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The Commission imposed an $8,690 fine on the Combat Veterans

and its treasurer, David Wiggs, in his official capacity, for failing to

meet three required reporting deadlines under the Federal Election

Campaign Act, 2 U.S.C. 431 et seq. Combat Veterans filed suit

against the Commission, contesting the fine and charging that the

Commission’s procedural errors deprived it of the power to act. On

cross-motions for summary judgment, the district court rejected all of

Combat Veterans’ claims and granted judgment to the Commission.

At issue, among other things, was whether the Commission’s voting

procedures may contravene the Campaign Act, 52 U.S.C.

30109(a)(2). The court affirmed the judgment of the district court,

concluding that the Commission’s use of its voting procedure was

harmless even if it was in error. In this case, Combat Veterans has

failed to show that the Commission’s use of its allegedly flawed voting

procedure caused it any prejudice. The court rejected Combat

Veterans' remaining challenges, agreeing with the district court's

explanations.
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United States v. Bentley

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-2995

Opinion Date: July 28, 2015

Areas of Law: Constitutional Law, Criminal Law

A police officer followed a vehicle after discovering that its owner’s

driver’s license had expired 18 years earlier. He initiated a traffic stop

after observing the vehicle cross into another lane on an Illinois

highway without signaling. After the driver, Bentley, changed his story

about why he was driving the vehicle, and officers observed that the

spare tire was in the back seat, officers decided to call for a drug-

detection dog, “Lex.” Lex alerted, and the officers found close to 15

kilograms of cocaine in the vehicle. Bentley gathered evidence

suggesting “that Lex is lucky the Canine Training Institute doesn’t

calculate class rank. If it did, Lex would have been at the bottom of

his class.” Bentley argued that Lex might alert every time he is called

out. The Seventh Circuit affirmed his conviction, citing the Supreme
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Court’s decision in Florida v. Harris (2013), and upholding the finding

that Lex’s alert, along with the other evidence relating to the stop,

was sufficient to support probable cause.
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Wollschlaeger v. Governor of the State of
Florida

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 12-14009

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

The court sua sponte vacated and reconsidered its original opinion on

this matter and substituted in its place the following opinion. The

State appealed the District Court’s grant of summary judgment and

an injunction in favor of a plaintiffs, a group of physicians and

physician advocacy groups, enjoining enforcement of Florida’s

Firearm Owners Privacy Act, Fla. Stat. 381.026, 456.072, 790.338, on

First and Fourteenth Amendment grounds. The Act seeks to protect

patient privacy by restricting irrelevant inquiry and record-keeping by

physicians on the sensitive issue of firearm ownership. The court

concluded that the Act codifies the commonsense conclusion that

good medical care does not require inquiry or record-keeping

regarding firearms when unnecessary to a patient’s care - especially

not when that inquiry or record-keeping constitutes such a substantial

intrusion upon patient privacy. Given this understanding of the Act,

and in light of the longstanding authority of States to define the

boundaries of good medical practice, the court held that the Act is, on

its face, a permissible restriction of physician speech. Accordingly, the

court reversed the district court’s grant of summary judgment in

favor of plaintiffs, and vacated the injunction against enforcement of

the Act.
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Doe 2 v. Rosa

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-1748,

Docket: 14-1749

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

John Doe 2 and Mother Doe, on behalf of John Doe 2's younger

brother, filed suit against defendant, the president of the Citadel,

under 42 U.S.C. 1983, alleging that defendant violated an affirmative

duty to protect them under the Due Process Clause of the Fourteenth

Amendment. Louis “Skip” ReVille provided childcare for the Doe

family and sexually abused the two minor boys. ReVille, a graduate

of the Citadel, previously worked as a counselor at the Citadel's youth

summer camp. Plaintiffs contend that defendant did not report a

complaint that a counselor at the summer camp - later identified as

ReVille - had molested a child attending the camp. Plaintiffs argued

that defendant's actions allowed ReVille to continue his abuse of Doe

2 and Doe 3. The court granted summary judgment in favor of

defendant. The court affirmed, concluding that the state-created

danger doctrine does not impose liability on defendant for ReVille’s

ongoing abuse of the Does; while defendant's undisputed failure to

act brought dishonor to him and The Citadel, it did not create a

constitutional cause of action; and defendant's alleged conduct

neither created nor increased the danger ReVille already posed to the

Does, and in any event, did not constitute cognizable affirmative acts

with respect to ReVille’s abuse of the Does.
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Mayo v. PCC Structurals, Inc.

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 13-

35643

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law
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Plaintiff appealed the district court's grant of summary judgment in

favor of PCC, his former employer, on his claim of discrimination in

violation of Oregon disability law. The court joined its sister circuits in

holding that an employee whose stress leads to violent threats is not

a “qualified individual” under the Oregon statute. In this case, plaintiff

had threatened to kill co-workers. Accordingly, the court affirmed the

judgment of the district court.
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Estate of Wilbert Lee Henson v. Wichita
County

Court: U.S. Court of

Appeals for the Fifth

Circuit Docket: 14-

10126

Opinion Date: July 28, 2015

Areas of Law: Civil Rights, Constitutional Law

After Wilbert Lee Henson died while in pretrial detention in a jail in

Wichita County, his daughters filed suit against the county and

medical staff. In this third appeal, plaintiffs challenged the district

court's grant of summary judgment in favor of the County and Dr.

Daniel Bolin, the physician in charge of the jail. The court found that

Dr. Bolin is entitled to summary judgment and affirmed the district

court's order in that respect because plaintiffs did not assert a

conditions-of-confinement claim against Dr. Bolin, and because, even

if they had, such claim would fail. The court further concluded that

plaintiffs' evidence falls short of proving that the Wichita County jail’s

medical system and staffing policies amounted to punishment, in

violation of Henson’s constitutional rights. Therefore, the court also

affirmed the district court's order in this respect.
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Eighth Circuit

Docket: 14-3234

Areas of Law: Constitutional Law, Criminal Law

A Kansas City police officer stopped Harris for speeding. Before the

stop, the officer saw him reaching below the driver’s seat and center

console. Approaching the car, the officer smelled marijuana, but

could not determine the source. The officer ordered Harris out of the

car and soon found marijuana in Harris’s wallet. Harris was driving

with a revoked license, so the officer arrested him. Because the car

was parked on the left shoulder of a highway, the officer called for a

tow truck. He inventoried the car, discovering a loaded 9mm semi-

automatic handgun under the driver’s seat. Harris admitted he was a

convicted felon, knew the gun was in the car, and had handled it

before. Harris plead guilty to possessing a firearm, having been

convicted of three previous violent felonies, 18 U.S.C. 922(g). The

Eighth Circuit affirmed denial of his motion to suppress. Harris’s car

was towed pursuant to police policy. Police are not precluded from

conducting inventory searches when they lawfully impound the vehicle

of an individual that they also happen to suspect is involved in illegal

activity, and, when police are conducting inventory searches

according to standardized policies they may “keep their eyes open.”
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United States v. Lee

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2010

Opinion Date: July 29, 2015

Areas of Law: Constitutional Law, Criminal Law

While Lee was on supervised release, his probation officer learned

that he had assaulted his girlfriend, Pulliam, with a small souvenir

baseball bat. The court issued a warrant for Lee’s arrest and initiated

proceedings to revoke his supervised release. Law enforcement and

medical personnel who interviewed or treated Pulliam testified.

Pulliam had told each that Lee was the perpetrator. Pulliam took the

stand, recanted, and said that she had made up a story because she

was mad at Lee. She explained that she fell down the stairs. The
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court concluded that Lee had committed assault with a deadly

weapon, revoked supervised release, and imposed a four-year term

of imprisonment. Although he did not raise the argument below, Lee

argued on appeal that he was denied due process under both the

Fifth Amendment and Federal Rule of Criminal Procedure 32.1

because he did not receive adequate written notice of the precise

crime that led to the revocation. The Seventh Circuit affirmed,

declining to adopt a per se rule that only citation to a specific statute

provides sufficient written notice of the alleged violation. Only the

Ninth Circuit has adopted such a rule. Supervised release revocation

hearings are not criminal prosecutions; the full panoply of rights does

not extend to them.
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Solomon v. Deputy U.S. Marshal Thomas

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 13-1635

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law

Solomon was convicted of violating supervised release and was

allowed to voluntarily surrender himself. Solomon absconded after

writing a letter, stating his hope that Hendren, then Chief Judge of

the Western District of Arkansas, "dies of a slow and painful disease."

He sent the letter to Hendren's chambers and a newspaper, which

published it. Solomon was apprehended. U.S. Marshal Jones,

accompanied by a guard, drove him to Arkansas. According to

Solomon's pro se complaint they, "said [he]'d 'pay for writing that

type of letter.'" Solomon was transferred to the Benton County

Criminal Detention Center (BCCDC). Solomon claimed, while driving

him to the BCCDC, the Marshals said that BCCDC "was like going to

hell … for their abusive handling practices" and that "they were going

to make sure [he] was punished for that letter." Later, Solomon

alleged that he was hit by Marshal Cory Thomas; that he "was

handcuffed in the middle of the night . . . and a dark cloth was

slipped over [his] head and he was . . . carried . . . into another

room and given a 'blanket-party' by the deputies." Solomon filed a
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pro se “Bivens” action. The Eighth Circuit affirmed denial of a motion

to dismiss, finding that Jones and Thomas were not entitled to

qualified immunity against Solomon's excessive force claim

http://j.st/4mT6 View Case

View Case On: Justia Google Scholar

Shoemaker v. City of Howell

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 13-

2535

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law

Howell, Michigan undertook to refurbish and landscape its streets and

removed a tree planted in the curb strip by Shoemaker. Shoemaker

claims that when he protested, city workers told him “that’s not your

property, you have no say.” Later, Code Enforcement Officer

Donahue twice left a door-hanger notice informing Shoemaker that

his lawn was in violation of the Ordinance, and obtained compliance.

A third time, Donahue left a door-hanger notice, and mailed Notice of

Ordinance Violation, but returned to find that, although the lawn had

been mowed, the grass on the curb strip remained in excess of the

limitation. Donahue returned several times and spoke with

Shoemaker’s daughter. Shoemaker contacted City Hall to complain

about the interaction, which his daughter described as “nerve

[w]racking.” Shoemaker insisted that he would not mow the curb

strip because he had been told by city employees that the area was

city property, not his. The city hired a contractor to mow

Shoemaker’s curb strip twice and charged him $600. Shoemaker

claimed procedural and substantive due process violations. The court

granted him summary judgment. The Sixth Circuit reversed with

instructions to dismiss. No fundamental right is implicated by the

Ordinance requirement and it is rationally related to a legitimate

governmental purpose.
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Commonwealth v. Fritz

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

07763

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree on the theories of deliberate premeditation and extreme

atrocity or cruelty, and of unlawful possession of a firearm. The

Supreme Judicial Court affirmed Defendant’s convictions and the

denial of his motions for a new trial and discerned no basis to reduce

the verdict or to order a new trial pursuant to Mass. Gen. Laws ch.

278, 33E, holding (1) defense counsel was not ineffective for failing

to object when court officers excluded the public and Defendant’s

family from the courtroom during jury empanelment; (2) Defendant

waived his right to be present at sidebar discussions during jury

empanelment; (3) the trial judge acted within his discretion in

deciding not to allow Defendant’s peremptory challenges of three

African-American jurors; (4) Defendant’s challenges to the trial

judge’s evidentiary rulings were without merit; (5) the prosecutor did

not impermissibly bolster the creditability of certain witnesses or

commit prejudicial error during closing argument; (6) no substantial

likelihood of a miscarriage of justice occurred when the judge

instructed the jury; and (7) Defendant’s motion for a new trial was

properly denied.
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Boulton v. Swanson

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

2308

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law

Sergeant Boulton, working in the county jail, was a union leader. The

LKWD-PRR212_00580

LKWD-PRR212_00580



union initiated mandatory contract arbitration with the Sheriff’s

Office, at which Undersheriff Swanson testified regarding Taser,

firearm, and CPR training. Boulton testified that Swanson had

misrepresented the degree of training. The next day, Boulton was

instructed to wear his uniform or business attire to subsequent

arbitrations. When he later wore a blazer and golf shirt, he was

investigated for failing to follow a direct order. Soon after, there was

a short power outage at the jail. Boulton was told that there would

be an investigation of his actions during the outage. Boulton was

notified that subordinates had brought complaints against him and

that the department was starting a new investigation. Boulton was

“forbidden to inquire with any witnesses or investigators.” Boulton

admits that he asked his subordinates for details about the

investigation. Boulton was suspended without pay for several days

and demoted for creating a “hostile” and “unprofessional”

environment for subordinates and for making derogatory comments

to female detainees. The Sixth Circuit affirmed summary judgment in

favor of the county. Boulton’s speech at the arbitration was protected

by the First Amendment, but he did not show that the demotion and

suspension resulted from a policy against criticism, rather than his

other “extensive misconduct.”
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California v. Whitaker

Court: California

Court of Appeal

Docket: D065729

Opinion Date: July 29, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant Tywayne Whitaker appealed a combined sentence that the

trial court imposed after Whitaker committed a crime while on

probation. Whitaker pled guilty to a new charge, and the trial court

revoked Whitaker's probation in the earlier case. The court sentenced

Whitaker to a combined term of 13 years eight months in state

prison. Whitaker's sole contention on appeal related to the number of

conduct credits the trial court awarded him for the time he spent in

custody prior to sentencing: Whitaker argued that the trial court

improperly calculated his conduct credits by using a two-for-two

formula, rather than a one-for-one formula. He asserted that he was
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formula, rather than a one-for-one formula. He asserted that he was

entitled to 327 days of custody credits, corresponding with the 327

days that he had served in custody at the time of his sentencing,

based on one day of conduct credit for each day actually served in

custody. Upon review, the Court of Appeal disagreed with Whitaker's

contention, and affirmed the trial court.
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Carridine v. State

Court: Minnesota

Supreme Court

Docket: A14-1198

Opinion Date: July 29, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of first-degree murder and

sentenced to life in prison. The Supreme Court affirmed. Appellant

then filed a pro se petition for postconviction relief alleging, inter alia,

ineffective assistance of appellate counsel and newly discovered

evidence. The postconviction court summarily denied relief on all

claims with the exception of the newly discovered evidence claim.

After an evidentiary hearing, the postconviction court denied the

newly discovered evidence claim. The Supreme Court affirmed,

holding that the postconviction court did not abuse its discretion when

it (1) summarily denied Appellant’s ineffective assistance of counsel

claim because the facts alleged in the petition failed to satisfy the

Strickland test; (2) denied Appellant’s newly discovered evidence

claim after an evidentiary hearing because the record supported the

court’s finding that the testimony of the newly discovered witnesses

was doubtful; and (3) summarily denied Appellant’s remaining claims

because those claims were procedurally barred.
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Appeals for the First

Circuit Docket: 14-

1176

Areas of Law: Civil Rights, Constitutional Law, Labor &

Employment Law

Plaintiff Sonia Velez-Velez, a Popular Democratic Party (PDP)

member, lost her job with the Puerto Rico Highway and

Transportation Authority after an election returned the opposing

political party, the New Progressive Party (NPP), to office. Plaintiff

was informed on February 11, 2010 that she would be terminated

under the new NPP administration’s ruling that one set of hiring

policies under which Plaintiff was hired was unlawful and therefore,

those employees hired under the erroneous determinations must be

terminated. Plaintiff requested a hearing, and on November 8, 2010

the Examining Officer recommended affirming the decision to

terminate Plaintiff’s employment. On December 20, 2011, Plaintiff

and her husband filed this complaint, alleging claims for political

discrimination, among other claims. The district court granted

summary judgment for Defendants, concluding that the discrimination

claim was time-barred. Plaintiff appealed, claiming that the clock did

not begin to run until she was formally terminated after the hearing.

The First Circuit affirmed, holding that the statute of limitations began

to run when Plaintiff was informed on February 11, 2010 of the re-

interpretation of policy.
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United States v. Dillard

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 13-

3253

Opinion Date: July 28, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

Dr. Mila Means, a Wichita family practitioner announced she would

begin offering abortion services to the public. At that time, no doctors

were performing abortions in Wichita. The last doctor to do so, Dr.

George Tiller, had been shot to death in 2009 by an anti-abortion
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activist named Scott Roeder. On about January 15, 2011, Defendant

Angel Dillard wrote a letter to Dr. Means and mailed it to her office in

an envelope bearing Defendant’s name and return address. Upon

receipt, Dr. Means notified Wichita police. Shortly after receiving the

letter, Dr. Means’ staff found an Associated Press article on the

internet which discussed Defendant’s friendship with Scott Roeder, Dr.

Tiller’s murderer. This article reported that Defendant had befriended

Roeder while he was in jail for the murder. The article indicated that

Defendant admired Roeder for following his convictions and being

“the only one able to stop abortions in Wichita.” These cross-appeals

arose out of a civil enforcement action brought by the United States

under the Freedom of Access to Clinic Entrances Act of 1994 (FACE)

.The government alleged Defendant violated FACE by sending a

threatening letter to Dr. Means. The district court denied Defendant’s

motion to dismiss but subsequently granted her motion for summary

judgment, concluding that Defendant’s letter did not contain a true

threat because: (1) it did not suggest unconditional, imminent, and

likely violence; and (2) it predicted violence by third parties but did

not suggest Defendant would herself engage in violence against the

doctor. The government appealed the district court’s grant of

summary judgment. Defendant then cross-appealed, arguing the

district court should have granted her earlier motion to dismiss both

because the government lacked standing to bring this action against

her and because FACE is unconstitutional both facially and as applied.

Upon review, the Tenth Circuit concluded a reasonable jury could

have found that Defendant’s letter conveyed a true threat, that she

subjectively intended to threaten Dr. Means, and that she wrote to

Dr. Means in order to intimidate her from providing reproductive

health services. The district court’s grant of summary judgment in

favor of Defendant was reversed. The Court found no other

reversible error. The case remanded for further proceedings.
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Areas of Law: Civil Rights, Constitutional Law, Medical

Malpractice

Illinois prisoner Petties was climbing stairs when he felt a “pop” and

extreme pain in his left ankle. At the prison infirmary, the examining

physician prescribed Vicodin and crutches and a week of “meals lay-

in.” The medical director, Dr. Carter, noted in the file that Petties had

suffered an “Achilles tendon rupture” and modified the instructions,

directing that Petties be scheduled for an MRI and examination by an

orthopedist as an “urgent” matter. Prison lockdowns resulted in

cancelation of three appointments. Eight weeks passed before he

received an orthopedic boot. Petties claimed that more than a year

later, he still experienced “serious pain, soreness, and stiffness” in his

ankle. Petties argued that Carter was deliberately indifferent by

failing to immobilize his ankle with a boot or cast immediately and

that a physician he saw later was deliberately indifference in not

ordering physical therapy despite a recommendation. The court

granted the doctors summary judgment, reasoning that waiting

before immobilizing Petties’s ankle could not have constituted

deliberate indifference because several physicians held different

opinions and that a jury could not reasonably find that rejection of

the recommendation for physical therapy constituted deliberate

indifference. The Seventh Circuit affirmed. A jury could not

reasonably find that the treatment of Petties’s ankle rose to the level

of a constitutional violation.
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Verduzco v. Oregon

Court: Oregon

Supreme Court

Docket: S062339

Opinion Date: July 30, 2015

Areas of Law: Constitutional Law, Immigration Law

Petitioner was a citizen of Mexico and, until 2006, was a permanent

legal resident of the United States. In 2003, the state charged him

with possession and distribution of a controlled substance after police

officers found him in possession of five pounds of marijuana. The

presumptive sentence on the distribution charge was 19 to 20 months

in prison. Petitioner explained to his defense counsel that his primary
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goal was to avoid serving time in prison so that he could continue his

job and education. Given the likelihood of conviction and petitioner’s

stated goal of avoiding prison time, his defense counsel negotiated a

plea deal with the prosecutor, which the trial court tentatively

approved. Pursuant to that deal, petitioner agreed to plead guilty to

distribution of a controlled substance, and the state agreed to dismiss

the possession charge and recommend probation. In discussing the

case with petitioner, defense counsel told him, as she told all her

clients who were not United States citizens, that “the Federal

Government can do whatever [it] wants to do and so [you] need to

understand that [you] could be deported” as a result of pleading

guilty. She later characterized her advice “as something more than

‘may’ be deported, but something less than ‘will’ be deported” as a

result of a guilty plea. After petitioner’s conviction became final,

Immigration and Customs Enforcement (ICE) did not seek to remove

petitioner from the U.S. Rather, petitioner continued to live and work

in this country until 2005, when he went on a personal trip to Mexico.

When petitioner attempted to return to the U.S., federal immigration

officials detained him at the border and then admitted him in January

2006 for a “deferred inspection” so that they could determine the

effect of his state conviction. Slightly less than two years after his

state conviction became final, petitioner filed a timely petition for

post-conviction relief, alleging his defense counsel for the 2003

conviction gave him ineffective assistance of counsel, and that his

plea was not knowing because the trial court did not inform him of

the consequences that faces him if he signed the plea. Petitioner was

ultimately denied post-conviction relief. While the case made its way

through the Oregon courts, the federal Supreme Court decided

"Padilla v. Kentucky," (555 US 1169 (2009)). In light of "Padilla,"

petitioner brought a second petition for post-conviction relief, which

was again denied. The Supreme Court affirmed denial of post-

conviction relief, finding that ORS 138.550(3) barred the grounds for

relief alleged in petitioner’s second post-conviction petition.
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Court Docket: 27545

Areas of Law: Constitutional Law, Criminal Law

The State appealed the court of appeals' decision to reverse

respondent Christopher Broadnax's convictions for armed robbery

and kidnapping, and remanding for a new trial. During his testimony,

respondent denied any involvement in the robbery. However,

Respondent's counsel elicited testimony regarding respondent's prior

convictions for armed robbery. The State likewise questioned

respondent about his prior convictions. The jury found respondent

guilty of armed robbery and four counts of kidnapping, and the trial

judge sentenced respondent to a mandatory minimum sentence of

life imprisonment without the possibility of parole based on the prior

armed robbery convictions. On appeal to the court of appeals,

respondent argued, inter alia, that the trial court erred in admitting

his prior armed robbery conviction for impeachment purposes. The

court of appeals reversed and remanded the case to the trial court

for a new trial. Specifically, the court of appeals found: (1)

respondent's prior armed robbery convictions, without more, did not

constitute crimes of dishonesty, and therefore, the trial court should

have conducted a balancing test prior to admitting testimony

regarding Respondent's prior armed robbery convictions; and (2)

such error was not harmless beyond a reasonable doubt. Upon

review, the Supreme Court disagreed with the State's argument that

the court of appeals erred in reversing the trial court because armed

robbery was a "crime of dishonesty or false statement" such that it is

automatically admissible under Rule 609(a)(2), SCRE. The Court

agreed, however, with the State's contention that the error in

admitting the prior armed robbery convictions was harmless beyond a

reasonable doubt. The Supreme Court found other evidence

implicating respondent in those crimes was overwhelming. The

Supreme Court affirmed in part, reversed in part, and remanded for

further proceedings.
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Court Docket: 27552

Areas of Law: Constitutional Law, Criminal Law

Petitioners Julia Gorman and Robert Palmer were tried jointly for the

death of Gorman's seventeen month-old grandson. Palmer and

Gorman, who lived together but were not married, were each

convicted of homicide by child abuse, aiding and abetting homicide by

child abuse, and unlawful conduct towards a child. On direct appeal,

the Court of Appeals reversed both Palmer's and Gorman's aiding and

abetting convictions, and a majority affirmed both petitioners'

homicide and unlawful conduct convictions. The South Carolina

Supreme Court granted both petitioners' and the State's petitions for

writs of certiorari to review the directed verdict issues. Upon review

of the arguments on appeal, the Supreme Court affirmed the Court

of Appeals' reversal of both aiding and abetting convictions, finding

the State did not present enough evidence to support those

convictions. With regard to the denial of Gorman's homicide and

unlawful conduct directed verdict motions, the Supreme Court

affirmed. The Court reversed the Court of Appeals' affirmance of

Palmer's convictions for homicide and unlawful conduct finding he was

entitled to a directed verdict on both charges.
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State v. Spady

Court: Montana

Supreme Court

Citation: 2015 MT

218

Opinion Date: July 30, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 2011, the Legislature enacted the Montana 24/7 Sobriety Program

Act, which permits a court, as a condition of pretrial release of an

individual accused of a drunk driving offense, to require the individual

to submit to twice-daily alcohol breath tests. The justice court in this

case ordered Defendant to participate in the 24/7 Sobriety Program

as a condition of his release on bond. Defendant missed three tests

while enrolled in the program and was charged with criminal

contempt for the missed tests. Defendant pleaded nolo contendere to

the contempt charges. Defendant appealed to the district court and
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moved to dismiss the contempt charges. The district court granted

the motion and concluded that the 24/7 Program was

unconstitutional. The Supreme Court affirmed in part and reversed in

part, holding (1) the breath tests required by the 24/7 Sobriety

Program constitute a search, but the search does not violate

proscriptions against unreasonable searches; and (2) court-ordered

enrollment in the 24/7 Program does not impose pretrial punishment

or violate provisions against excessive bail, but the court is required

to condition pretrial release on participation in the program only after

conducting an individualized assessment to determine if each

defendant is an appropriate candidate for the program. Remanded.
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Sistrunk v. State

Court: Supreme

Court of Indiana

Docket: 49S05-

1410-CR-654

Opinion Date: July 30, 2015

Areas of Law: Constitutional Law, Criminal Law

After a jury-waived trial, Defendant was found guilty of robbery and

criminal confinement. The trial court used the same evidence,

namely, Defendant’s act of being armed with a deadly weapon, to

enhance both of his convictions from class C to class B felonies.

Defendant appealed, arguing that the two convictions violated

Indiana’s constitutional ban on double jeopardy because the force

used to support the robbery conviction was coextensive with the force

used to support the confinement conviction. The court of appeals

affirmed. The Supreme Court affirmed, holding that committing two

or more separate offenses each while armed with the same deadly

weapon is not within the category of rules precluding the

enhancement of each offense based on “the very same behavior.”
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Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

6014

Opinion Date: July 30, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant Tracey Moore appealed the district court’s denial of his

motion to suppress evidence obtained during a search of his vehicle

following a traffic stop. Moore was pulled over for speeding, for which

he was issued a warning. However, an Oklahoma Highway Patrol

trooper continued to detain Moore in order to conduct a dog sniff.

The dog alerted to Moore’s vehicle and a subsequent search revealed

a sawed-off shotgun and ammunition in the trunk. Moore moved to

suppress all evidence discovered during the stop. After the district

court denied Moore’s motion, he pled guilty to being a felon in

possession of ammunition. On appeal, Moore argued the district court

erred in denying his motion to suppress because the trooper lacked

reasonable suspicion to detain him after the purpose of the stop was

met. He also argued his Fourth Amendment rights were violated

when the narcotics-detection dog jumped into his vehicle.

“Reasonable suspicion is not, and is not meant to be, an onerous

standard.” The Tenth Circuit, after review of the district court

judgment, found that Moore’s nervousness, his admission that he had

been in trouble before, and the recent addition of his name to the

vehicle’s registration, when considered together, were sufficient to

indicate criminal activity. Accordingly, the trooper did not violate

Moore’s Fourth Amendment rights when he continued to detain Moore

after the purpose of the stop was completed. With regard to the

dog's search, the Court found that "Jester" properly alerted before he

jumped inside Moore’s vehicle. A responding trooper testified that

when he was doing his first pass around the exterior of Moore’s

vehicle, Jester “gave a positive alert” with “a really good change of

behavior” by snapping his head around before he jumped into the

window of Moore’s car. Finding no reversible error in the district

court's judgment, the Tenth Circuit affirmed.
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United States v. Campbell

Court: U.S. 1st Circuit Court of Appeals

Docket: 12-2161, 12-
1947

Opinion Date: December 23, 2013

Judge: Ripple

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendants pleaded guilty to conspiracy to possess, possession of,

and use of counterfeit access devices. Defendants appealed the

denial of their motion to suppress evidence obtained in connection

with the stop and search of their vehicle, arguing (1) law

enforcement officers lacked reasonable suspicion for the stop; (2)

the warrantless search of the vehicle and the ensuing search

warrant obtained for the vehicle were not based on probable cause;

(3) law enforcement violated the Fifth Amendment by failing to

inform Defendants of their Miranda rights; and (4) evidence and

statements obtained through the stop and interrogation should be

suppressed as fruits of the poisonous tree. The First Circuit Court of

Appeals affirmed, holding (1) the stop of Defendants' vehicle did not

violate the Fourth Amendment, and accordingly, the warrant issued

for the search of the vehicle was not tainted by an illegal stop; (2)

Defendants could not object to the search or seek suppression of

the evidence obtained in the search because they failed to establish

they had a reasonable expectation of privacy in the vehicle searched

after the stop; and (3) the admission of statements obtained

through the questioning of Defendants did not violate the Fifth

Amendment.

http://j.st/tpR View Case

View Case on: Justia  Google Scholar

Hogan v. Fischer

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-4246 Opinion Date: December 20, 2013

Judge: Chin

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiff, a prison inmate, filed suit alleging that three masked

correction officers (COs) sprayed him while he was in his cell with an
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unknown substance, apparently a mixture of fecal matter, vinegar,

and machine oil. The COs were retaliating against plaintiff for

reporting several prior assaults. The district court dismissed for

failure to state a claim under Rule 12(b)(6) and 12(c). The court

was unwilling to accept, as a matter of law, the proposition that

spraying an inmate with a mixture of feces, vinegar, and machine

oil constituted a de minimis use of force. Even assuming arguendo

that the physical force allegedly used was de minimis, spraying an

inmate with the mixture was undoubtedly "repugnant to the

conscience of mankind" and therefore violated the Eighth

Amendment. The court vacated and remanded, concluding that the

complaint plausibly alleged violations of his constitutional rights and

that the applicable statute of limitations did not preclude plaintiff

from amending his complaint to name certain John Doe defendants.

http://j.st/t3C View Case

View Case on: Justia  Google Scholar

George v. Rehiel

Court: U.S. 3rd Circuit Court of Appeals

Docket: 11-4292 Opinion Date: December 24, 2013

Judge: McKee

Areas of Law: Aerospace/Defense, Civil Rights, Constitutional Law,

Criminal Law, Transportation Law

George, a 21-year old U.S. citizen, was scheduled to fly from

Philadelphia to California to begin his senior year at Pomona

College. George claims that at the Philadelphia International Airport,

he was detained, interrogated, handcuffed, and then jailed, because

he was carrying a deck of Arabic-English flashcards and a book

critical of American interventionism. The flashcards included every

day words and phrases such as “yesterday,” “fat,” “thin,” “really,”

“nice,” “sad,” “cheap,” “summer,” “pink,” and “friendly,” but also

contained such words as: “bomb,” “terrorist,” “explosion,” “attack,”

“battle,” “kill,” “to target,” “to kidnap,” and “to wound.” George had

a double major in Physics and Middle Eastern Studies and had

traveled to Jordan to study Arabic as part of a study abroad

program; he then spent five weeks traveling in Ethiopia, Egypt and

Sudan. He was released after about five hours. In his suit against

three employees of the Transportation Security Administration and

two FBI Joint Terrorism Task Force members, the district court’s

denied motions in which the defendants asserted that they were
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entitled to qualified immunity against claims that they violated

George’s Fourth and First Amendment rights. The Third Circuit

reversed and ordered the case dismissed.

http://j.st/tNa View Case

View Case on: Justia  Google Scholar

Estate of Arrington v. Michael

Court: U.S. 3rd Circuit Court of Appeals

Docket: 13-1042 Opinion Date: December 24, 2013

Judge: Jordan

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Andrea and Aaron lived together with their infant son from 2007

until 2009, when Andrea obtained an order of protection that

described Aaron’s history of violence, including incidents of choking,

slapping, and giving Andrea a black eye. Aaron had a criminal

history that included check fraud, intimidation of another woman

with whom he had a child, and shoplifting as a juvenile. He had also

been charged with “indecent assault/rape” but found not guilty.

Aaron’s father, Michael, a police officer, was aware of his son’s

history and that two of Aaron’s children had died under mysterious

circumstances while in his custody (he later confessed to killing

them). Aaron had a room in his father’s home, drove his father’s

truck, and received mail at his father’s address. Five days after the

order issued Aaron returned to Andrea’s apartment and threatened

to “cut her up.” An arrest warrant for Aaron issued. While Michael

was on vacation, Aaron went to his home, found a copy of the

criminal complaint against him, drank a bottle of 99-proof alcohol,

ransacked the house and found his father’s service-issued gun, then

used it to kill Andrea. Aaron was later killed by police, outside his

father’s house. Andrea’s estate sued Michael for civil damages under

42 U.S.C. 1983. The district court denied Michael’s motion for

summary judgment asserting qualified immunity and statutory

immunity. The Third Circuit reversed, with instructions to dismiss,

finding that Michael’s conduct fell within the immunity established by

the Child Safety Lock Act of 2005, 18 U.S.C. 922(z)(3).
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Muniz-Muniz v. U.S. Border Patrol

Court: U.S. 6th Circuit Court of Appeals

Docket: 12-4419 Opinion Date: December 20, 2013

Judge: Greer

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law, Immigration Law

Individual plaintiffs alleged that they were illegally stopped,

searched, or detained by the U.S. Border Patrol for the Sandusky

Bay Ohio Station, based upon their Hispanic appearance, race and

ethnicity. They claimed that in the three years the station has been

open, 61.8% to 85.6% of those apprehended have been Hispanic,

and use of racial slurs by agents. Plaintiffs sought equitable relief

and monetary damages under Bivens v. Six Unknown Agents and 42

U.S.C. 1983, 1985, and 1986, and claimed that agents had violated

the Immigration and Nationality Act, 8 U.S.C. 1101, and the Fourth

and Fifth Amendments. The complaint alleged conspiracy between

the Border Patrol and municipalities, police chiefs and individual

officers, to violate the civil rights of Hispanics. An amended

complaint added the Administrative Procedures Act, 5 U.S.C. 702, as

a source of jurisdiction. Plaintiffs settled their claims with local

agencies. The district court denied plaintiffs’ request to add claims

under the Federal Tort Claims Act, 28 U.S.C. 2671 and dismissed,

determining that it lacked subject matter jurisdiction because

plaintiffs had failed to establish waiver of sovereign immunity. The

Sixth Circuit reversed. The APA section 702 waiver of sovereign

immunity extends to all non-monetary claims against federal

agencies and their officers sued in their official capacity, regardless

of whether plaintiff seeks review of “agency action” or “final agency

action” as set forth in section 704.

http://j.st/t3d View Case

View Case on: Justia  Google Scholar

Charleston v. Bd. of Trs. of the Univ. of IL

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2081 Opinion Date: December 20, 2013

Judge: Flaum

Areas of Law: Civil Rights, Constitutional Law, Education Law

Charleston began his fourth year at the College of Medicine in 2010,

having finished his Obstetrics and Gynecology clinical rotation in
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June. In September, Charleston’s preceptors submitted a complaint,

asking that Charleston be required to repeat the rotation, alleging

that Charleston had committed errors in written work (including

plagiarism), did not complete quizzes until after the rotation’s

conclusion, did not have required signatures in his case log, spent

four weeks without a preceptor, and he did not perform well enough

to pass. The Student Progress Committee held a meeting;

Charleston was not permitted to attend, but submitted a letter. The

Committee recommended that Charleston be assigned a mentor in

the future. Without notice to Charleston, the complaint and

Charleston’s letter were forwarded to the Executive Committee with

a new letter from Hall, Associate Dean for Student Affairs for the

College of Medicine, alleging that in 2008, Charleston had acted

“unprofessionally” while serving as a teaching assistant. Charleston

had no opportunity to address Hall’s allegation, which, he claims,

was false. The Executive Committee decided that Charleston should

be dismissed. Internal appeals failed. His suit under 42 U.S.C. 1983,

claiming procedural due process, substantive due process, and equal

protection violations, was dismissed for failure to plead sufficient

facts to establish a protected property interest in his continued

education, nor to demonstrate that the university singled him out for

unfavorable treatment. The Seventh Circuit affirmed.

http://j.st/t3Q View Case

View Case on: Justia  Google Scholar

United States v. Starnes

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-1148 Opinion Date: December 23, 2013

Judge: Rovner

Areas of Law: Constitutional Law, Criminal Law

After receiving complaints of drug trafficking, police arranged an

undercover controlled purchase of crack cocaine from a lower level

apartment in Rockford. Days later, they obtained a warrant to

search the “lower apartment.” The police knew that hours earlier, a

shooting occurred at the residence and that aggressive pit bulls lived

on the premises. After knocking and receiving no response,

investigators forced their way into a foyer with two open doors: one

led to the first floor apartment, the other led to ascending stairs. A

dog ran from officers and up a few steps, before turning and

charging the officer, who shot and killed the dog and proceeded up
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the stairs to perform a protective sweep. As he ran through the

upper kitchen, he saw large chunks of an off-white substance on the

counter with scales. In the bedroom he discovered Starnes. The

officer detained and escorted him downstairs. While other officers

were seeking a warrant for the upper apartment, other detectives

searched the lower apartment and seized semi-automatic rifles,

ammunition magazines, a loaded hand gun, and drug

paraphernalia. After executing a warrant on the second floor, they

seized Starnes’ photo identification cards, 290 grams of cocaine,

72.5 grams of cocaine base, $36,186 in cash, and more drug

paraphernalia. The court declined to suppress evidence from the

second floor; Starnes entered a conditional plea to possession with

intent to distribute cocaine, 21 U.S.C. 841(a)(1), possessing a

firearm as a felon, 18 U.S.C. 922(g)(1) and possessing a firearm in

furtherance of a drug trafficking offense, 18 U.S.C. 924(c)(1)(A).

The Seventh Circuit affirmed.

http://j.st/tpJ View Case
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Swetlik v. Crawford

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-2675 Opinion Date: December 23, 2013

Judge: Hamilton

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Manitowoc police brought in a man suspected of stabbing a police

officer. The suspect apparently refused to eat, and officers believed

he was mentally unstable. Police Chief Kingsbury arranged for the

suspect’s mother to bring him a home-cooked meal, but the chief’s

wishes were not communicated until after officers, including Swetlik,

had already taken the suspect to the county jail for booking.

Kingsbury called the jail and spoke with Swetlik. Swetlik told other

police officers that Kingsbury had told him to lie to the jailers and

had threatened him and reported the same to a deputy chief. The

police union later took a vote of no confidence in Kingsbury and

compiled a list of grievances, including Swetlik’s complaint. A private

firm was engaged to investigate and ultimately recommended that

both Swetlik and Kingsbury be terminated, concluding, based on a

recording of the call, that Swetlik lied about the incident. The city

council voted to bring termination charges against both. Swetlik was
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placed on paid leave until a hearing officer recommended dismissal

of the charge. Swetlik was reinstated, but sued, claiming retaliation

in violation of the First Amendment by bringing charges against him

for his complaints about Kingsbury. The district court rejected the

claim, finding that Swetlik’s statements were not protected speech

because they did not address a matter of public concern. The

Seventh Circuit affirmed, holding that the defendants were justified

in bringing the charge based on the investigation.

http://j.st/tpx View Case
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Planned Parenthood of WI v. Van Hollen

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2726 Opinion Date: December 20, 2013

Areas of Law: Civil Rights, Constitutional Law, Health Law, Medical

Malpractice

In 2013, the Governor of Wisconsin signed into law a statute that

prohibits a doctor, under threat of heavy penalties, from performing

an abortion unless he has admitting privileges at a hospital no more

than 30 miles from the clinic in which the abortion is performed.

Wis. Stat. 253.095(2). Planned Parenthood and others challenged

the law under 42 U.S.C. 1983. The district court entered a

preliminary injunction against enforcement of the law. The Seventh

Circuit affirmed. The court noted that the seven doctors affected by

the law had applied for, but after five months, had not been

granted, admitting privileges; that all Wisconsin abortion clinics

already have transfer agreements with local hospitals to facilitate

transfer of clinic patients to the hospital emergency room. A hospital

emergency room is obliged to admit and to treat a patient requiring

emergency care even if the patient is uninsured, 42 U.S.C.

1395dd(b)(1). Had enforcement of the law, with its one-weekend

deadline for compliance, not been stayed, two of the state’s four

abortion clinics would have had to shut down and a third clinic would

have lost the services of half its doctors.
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Spencer v. Jackson County Missouri, et
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Spencer v. Jackson County Missouri, et
al.

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-1532 Opinion Date: December 26, 2013

Judge: Murphy

Areas of Law: Civil Rights, Constitutional Law

Plaintiff filed suit under 42 U.S.C. 1983 against Jackson County,

Missouri and employees in its detention center. On appeal, plaintiff

challenged the dismissal of his First Amendment claims. The court

concluded that there was a genuine dispute of material fact as to

whether the supervisor's removal of plaintiff from the trustee

program in 2009 was motivated by the lawsuit he had filed against

her in 2006; as to whether plaintiff would have been transferred

from H module to D module but for his use of the grievance

process; and as to whether two certain employees took adverse

action against plaintiff by obstructing his access to the grievance

process. Accordingly, the court reversed the district court's grant of

qualified immunity to defendants, remanding for further

proceedings.

http://j.st/tYL View Case
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McMiller v. Metro

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-3536 Opinion Date: December 26, 2013

Judge: Per curiam

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Plaintiff filed suit against her former employer, Metro, alleging that

her supervisor had sexually harassed her in violation of Title VII, 42

U.S.C. 2000e et seq. On appeal, plaintiff challenged the district

court's grant of summary judgment in favor of Metro. The court

concluded that the supervisor's alleged conduct was not so severe or

pervasive as to alter the terms and conditions of plaintiff's

employment and, therefore, affirmed the district court's grant of

summary judgment on plaintiff's hostile work environment claim.

The court concluded, however, that plaintiff presented genuine

issues of fact as to whether the supervisor was motivated by sex

and whether he intentionally and proximately caused her

termination. Accordingly, the court reversed the district court's grant
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of summary judgment on this quid pro quo harassment claim.
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Knapp v. Hogan, et al.

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-17512 Opinion Date: December 26, 2013

Judge: Farris

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiff, a California state prisoner, filed suit under 42 U.S.C. 1983,

alleging violations of his constitutional rights. Plaintiff claimed that

prison officials engaged in retaliatory conduct, of which the

governmental actors were aware, because of plaintiff's mother's

website, which exposed prison corruption and fought for inmates'

rights. The district court granted summary judgment to defendant

and plaintiff appealed. Defendants moved to dismiss, arguing that

plaintiff was disqualified from proceeding in forma pauperis. The

court held that repeated and knowing violations of Federal Rule of

Civil Procedure 8(a)'s "short and plain statement" requirement are

strikes as "failures to state a claim" when the opportunity to correct

the pleadings has been afforded and there has been no modification

within a reasonable time. Plaintiff accrued two strikes for Ninth

Circuit dismissals, and three additional strikes for district court

dismissals. Therefore, plaintiff has more than met the requirement

for a revocation of in forma pauperis status under the Prison

Litigation Reform Act (PLRA), 28 U.S.C. 1915(g). Accordingly, the

court dismissed the appeal.
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United States v. Anwar

Court: U.S. 10th Circuit Court of Appeals

Docket: 13-2015 Opinion Date: December 23, 2013

Judge: Matheson

Areas of Law: Constitutional Law, Criminal Law

Defendant-Appellant Daud Anwar pled guilty to making false threats

to destroy buildings. The district court sentenced him to 24 months
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in prison and three years of supervised release. Defendant appealed

only the four-level sentence enhancement he received under the

United States Sentencing Guidelines for causing a “substantial

disruption” to public “functions or services.” Finding no error in the

district court's decision, the Tenth Circuit affirmed defendant's

sentence.
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Panagoulakos v. Yazzie, et al

Court: U.S. 10th Circuit Court of Appeals

Docket: 13-2003 Opinion Date: December 20, 2013

Judge: Briscoe

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant Officer Patricia Yazzie appeals the district court's denial of

qualified immunity in this case that alleged wrongful arrest and

imprisonment (Count I) and illegal seizure of property (Count II).

This case was an interlocutory appeal following the district court's

ruling in an action brought by Spero Panagoulakos pursuant to 42

U.S.C. sections 1983 and 1988, and 28 U.S.C. 1343. Upon careful

consideration of the district court record, the Tenth Circuit found

that the officer was entitled to qualified immunity because "no

clearly established law imposed on her a duty to release

Panagoulakos following his lawful arrest after [a] traffic stop."
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Graham v. Sheriff of Logan County, et al

Court: U.S. 10th Circuit Court of Appeals

Docket: 12-6302 Opinion Date: December 20, 2013

Judge: Hartz

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Two prison guards had sexual intercourse with Plaintiff-Appellant

Stacey Graham while she was in solitary confinement at the Logan

County Jail in Oklahoma. The guards confessed and were fired

immediately. Plaintiff sought damages in a civil-rights complaint

against the two guards and the county sheriff. She alleged a

LKWD-PRR212_00607

LKWD-PRR212_00607



violation of the Eighth Amendment. The federal district court

granted the defendants' motion for summary judgment on the

ground that the sexual acts were consensual. The Tenth Circuit

affirmed the district court's decision: "[a]lthough we recognize a

need to examine consent carefully in the prison context, this case

does not present a factual issue with regard to Ms. Graham's

consent."

http://j.st/t37 View Case

View Case on: Justia  Google Scholar

Franklin v. Curry, et al.

Court: U.S. 11th Circuit Court of Appeals

Docket: 13-10129 Opinion Date: December 23, 2013

Judge: Per curiam

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Plaintiff filed suit alleging that a corrections officer at the county jail

sexually assaulted her. Officers other than the accused moved for

dismissal on the basis of qualified immunity. The district court

denied the motion. The court concluded that, in determining

whether plaintiff alleged a constitutional violation, the district court

made two related errors: it applied an incorrect legal standard and

it allowed plaintiff to satisfy the standard it applied with conclusory

allegations. Accordingly, the court held that plaintiff had failed to

plead a constitutional violation and that the officers were therefore

entitled to qualified immunity.
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K.A. v. Fulton County Sch. Dist.

Court: U.S. 11th Circuit Court of Appeals

Docket: 12-15483 Opinion Date: December 20, 2013

Judge: Kleinfeld

Areas of Law: Civil Rights, Constitutional Law, Education Law, Public

Benefits

Plaintiffs, on behalf of their daughter, filed suit challenging the

district's implementation of a new individualized education program
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(IEP) for their daughter under the Individuals with Disabilities

Education Act (IDEA), 20 U.S.C. 1400 et seq. Determining that the

daughter's case was not moot, the court concluded that the court

need not decide whether the various notice requirements were

satisfied because whatever notice deficiencies there could have been

in this case, they did not warrant relief; there was no error in

requiring the parents to present a complaint and demand a due

process hearing because they disagreed with the IEP team's

decision; the district court correctly stated the Loren F. ex. rel.

Fisher v. Atlanta Independent School System standard, fully

reviewed the administrative record, and independently analyzed

each of the parents' claims; the district court did not abuse its

discretion when it issued the parents' proposed order and then

decided the case on summary judgment; and the court held that 42

U.S.C. 1983 actions for denial of rights conferred by the IDEA were

barred because the IDEA's comprehensive enforcement scheme

provided the sole remedy for statutory violations and, therefore, the

district court did not err in dismissing the parents' section 1983

claims. Accordingly, the court affirmed the judgment of the district

court.
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Weinberg Gilmore, et al. v. Hodges, et al.

Court: U.S. 11th Circuit Court of Appeals

Docket: 11-12674 Opinion Date: December 20, 2013

Judge: Marcus

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiffs, daughters of the late Kenneth Weinberg, appealed the

district court's grant of summary judgment to county jail officers.

Kenneth, a pretrial detainee at the jail for twenty months,

commenced this civil rights suit under the Due Process Clause of the

Fourteenth Amendment, claiming deliberate indifference to his basic

medical needs because the officers refused to provide him with

batteries for his hearing aids, rendering the aids worthless and

leaving him unable to hear. Kenneth also filed suit under the

Americans with Disabilities Act (ADA), 42 U.S.C. 12101 et seq., and

a First Amendment retaliation claim against the officers for the

same conduct. The court concluded that Kenneth stated a viable

constitutional claim but that state law did not provide the officers
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with "fair warning" that their alleged conduct was unlawful.

Accordingly, the officers were entitled to qualified immunity and the

court affirmed the district court's grant of summary judgment in

favor of the officers.
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Maqaleh, et al. v. Panetta, et al.

Court: U.S. D.C. Circuit Court of Appeals

Docket: 12-5410, 12-
5407, 12-5404

Opinion Date: December 24, 2013

Judge: Henderson

Areas of Law: Constitutional Law, Criminal Law, Military Law

In these three appeals, enemy combatants held by the United

States at Bagram Airfield Military Base in northwest Afghanistan

sought access to the writ of habeas corpus. Over three years ago,

the court concluded that enemy combatants held at Bagram could

not invoke the Suspension Clause to challenge their detentions. In

these appeals, the court dismissed the petitions for want of

jurisdiction where, because the Suspension Clause did not run to

Bagram, section 7 of the 2006 Military Commissions Act, Pub. L. No.

109-366, 120 Stat. 2600, did not effect any unconstitutional

suspension of the writ. The court remanded Hamidullah's petition to

the district court for the limited purpose of determining whether he

is in the sole custody of the government of Pakistan.
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Hernandez v. Gutierrez

Court: U.S. D.C. Circuit Court of Appeals

Docket: 12-5130 Opinion Date: December 24, 2013

Judge: Ginsburg

Areas of Law: Civil Rights, Constitutional Law, Labor & Employment

Law

Plaintiff filed suit against the Department, alleging that it retaliated

against her for filing a complaint of workplace harassment based

upon her sex and national origin, in violation of Title VII of the Civil
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Rights Act of 1964, 42 U.S.C. 2000e-3(a). The district court granted

summary judgment to the Department. The court affirmed,

concluding that no reasonable jury could find that the Department's

actions - placing her on an unsuitable detail, changing her

employment status to probationary, and terminating her

employment - were motivated by retaliation.
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Meeks v. Morrow

Court: Alabama Supreme Court

Docket: 1120688 Opinion Date: December 20, 2013

Judge: Moore

Areas of Law: Banking, Constitutional Law

John and Oretha Meeks appealed the grant of partial summary

judgment in favor of Roderick Morrow and Merchants & Farmers

Bank. Because it appeared that the judgment from which the

Meekses purported to appeal was not a final judgment, the

Supreme Court's clerk’s office remanded the cause to the trial court,

which then certified its order as final pursuant to Rule 54(b), Ala. R.

Civ. P. After review of the case, the Supreme Court concluded that

the trial court’s certification was not proper and the judgment was

not made final. Therefore, the Court dismissed the appeal.
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People v. Williams

Court: California Supreme Court

Docket: S118629 Opinion Date: December 19, 2013

Judge: Liu

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of two counts of first

degree murder and related crimes. Following a penalty phase trial,

the jury returned a verdict of death. The Supreme Court affirmed

the judgment, holding, among other things, that (1) Defendant's

rights to a speedy trial were not violated; (2) Defendant's Sixth

Amendment rights of self-representation and to the assistance
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conflict-free counsel were not violated during trial; (3) the

prosecution did not violate Defendant's due process rights under

Brady v. Maryland; (4) the trial court did not improperly admit

"inflammatory and damning evidence" that compromised

Defendant's ability to receive a fair trial; (5) the prosecutor did not

engage in improper misconduct; and (6) the trial court did not

prejudicially err in its penalty phase rulings.
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Beeman v. Anthem Prescription Mgmt.

Court: California Supreme Court

Docket: S203124 Opinion Date: December 19, 2013

Judge: Liu

Areas of Law: Civil Rights, Class Action, Constitutional Law

Plaintiffs were five independent retail pharmacies licensed in

California, and Defendants were prescription drug claims processors.

In 2002, Plaintiffs filed a federal class action suit alleging that

Defendants failed to comply with Cal. Civil Code 2527, which

requires prescription drug claims processors to compile and

summarize information on pharmacy fees and transmit that

information to their clients. The district court dismissed the cases for

lack of standing without reaching the merits. On appeal, the Ninth

Circuit Court of Appeals concluded that Plaintiffs had standing,

reversed the district court, and remanded. On remand, Defendants

moved for judgment on the pleadings, contending that section 2527

unconstitutionally compels speech in violation of the California and

U.S. Constitutions. The district court denied the motions. On appeal,

the Ninth Circuit asked the California Supreme Court to answer a

question of state law. The Supreme Court answered by holding (1)

section 2527 implicates the right to free speech guaranteed by the

California Constitution and is subject to rational basis review; and

(2) the statute satisfies that standard because the compelled factual

disclosures are reasonably related to the Legislature's legitimate

objective of promoting informed decisionmaking about prescription

drug reimbursement rates.
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Sander v. State Bar of Cal.

Court: California Supreme Court

Docket: S194951 Opinion Date: December 19, 2013

Judge: Cantil-Sakauye

Areas of Law: Civil Rights, Constitutional Law

Plaintiffs requested that the State Bar of California provide them

access to certain information contained in the State Bar's admissions

database, including applicants' grade point averages, race or

ethnicity, and bar exam scores. Plaintiffs sought the information to

conduct research on racial and ethnic disparities in bar passage

rates and law school grades. The State Bar rejected the request.

Plaintiffs then filed a petition for writ of mandate in the superior

court, seeking to compel the State Bar to provide the records. The

trial court concluded that there was no legal basis for requiring

disclosure of the admissions database and denied the petition

without reaching any issues regarding the privacy of the applicants.

The court of appeal reversed. The Supreme Court affirmed and

remanded, holding that under the common law right of public

access, the State Bar was required to provide access to the

information contained in the admissions database if the information

could be provided in a form that protected the privacy of applicants

and if no countervailing interest outweighed the public's interest in

disclosure.

http://j.st/tok View Case

View Case on: Justia  Google Scholar

Colorado v. Cunningham

Court: Colorado Supreme Court

Docket: 13SA179 Opinion Date: December 23, 2013

Judge: Hobbs

Areas of Law: Constitutional Law, Criminal Law

The State challenged the trial court's suppression of evidence taken

from defendant Jesse Lee Cunningham's home pursuant to warrant.

The trial court ruled that pursuant to Crim. P. 41(e), defendant's

motion to suppress required the State to initially go forward with

evidence that the seizure was performed pursuant to a facially valid

warrant, and that the warrant was legally executed. After review,

the Supreme Court concluded the trial court erred in that analysis.
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"Whether a search or seizure is performed pursuant to a warrant or

is warrantless, defendant under Crim. P. 41(e) bears the burden of

going forward to show that the search or seizure violated

defendant's Fourth Amendment rights."
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Yellow Jacket Water Conservancy District
v. Livingston

Court: Colorado Supreme Court

Docket: 11SA306 Opinion Date: December 23, 2013

Judge: Boatright

Areas of Law: Constitutional Law, Government & Administrative

Law

The parties appealed the water court's decision that holdover

directors of a water conservancy district could not continue to act on

behalf of the district a year after the expiration of their term. The

Supreme Court held that the holdover provision in the Water

Conservancy Act allowed for a holdover director to continue to serve

as a de jure officer, and did not impose a temporal limit on that

director's authority to act on behalf of the district.
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State v. Heredia

Court: Connecticut Supreme Court

Docket: SC19111 Opinion Date: December 31, 2013

Judge: Eveleigh

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was arrested without a warrant and charged with several

crimes. Defendant filed a motion to be released without bond

because a probable cause finding had not been made within forty-

eight hours of his arrest. The trial court denied Defendant's motion.

The appellate court upheld the trial court's decision. The Supreme

Court affirmed, holding that, under the specific facts of this case,

any violation of Defendant's Fourth Amendment rights was de

minimis where (1) Defendant was present in the courthouse
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awaiting arraignment, at which point probable cause findings are

typically made, prior to the expiration of the forty-eight hour period;

and (2) the trial court found probable case for Defendant's arrest

less than two hours after expiration of the forty-eight hour time

period.
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Whitehurst v. Delaware

Court: Delaware Supreme Court

Docket: 193, 2013 Opinion Date: December 20, 2013

Judge: Holland

Areas of Law: Constitutional Law, Criminal Law

Defendant-appellant Izzy Whitehurst appealed his conviction on First

Degree Assault, Robbery in the First Degree, Burglary in the First

Degree, Conspiracy in the Second Degree, three counts of

Possession of a Firearm During the Commission of a Felony, and

three counts of Tampering with a Witness. Defendant argued on

appeal: (1) that the trial court erred in denying a motion to

suppress his prison telephone calls because the State lacked a legal

basis to collect them; and (2) that the admission of those prison

telephone calls improperly tainted his trial. Finding no merit to his

first contention, the Supreme Court did not address defendant's

second contention, and affirmed his conviction.
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McCoy v. State

Court: Florida Supreme Court

Docket: SC12-676 Opinion Date: December 19, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant pled guilty to first-degree murder with a firearm. After a

penalty-phase proceeding conducted before a jury, the trial court

imposed the death sentence for the murder. The Supreme Court

affirmed the conviction and sentence of death, holding (1) the trial

court did not abuse its discretion in finding and assigning great
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weight to a cold, calculated, and premeditated (CCP) aggravator;

(2) Defendant's death sentence was a proportionate punishment in

this case; (3) Defendant failed to present any compelling reason for

the Court to reconsider its established precedent on the issue of

whether a mental illness rendered Defendant's execution

unconstitutional; and (4) Defendant's guilty plea was knowingly,

intelligently, and voluntarily entered.
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Muhammad v. State

Court: Florida Supreme Court

Docket: SC13-2015 Opinion Date: December 19, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 1980, Appellant was convicted of first-degree murder and

sentenced to death. After the Governor signed the death warrant in

this case, Appellant filed a successive motion for postconviction relief

seeking to vacate his judgments of conviction and sentence of

death. Appellant also filed motions for disclosure of public records,

discovery, and for a stay. The circuit court summarily denied the

motions and postconviction claims. The Supreme Court temporarily

relinquished jurisdiction for the purpose of holding an evidentiary

hearing on the sole issue of the safety and efficacy of the new drug

in the lethal injection procedure. After an evidentiary hearing, the

circuit court rejected the claim that the use of midazolam

hydrochloride as the first drug in the three-drug lethal injection

protocol would result in a substantial risk of serious harm and,

accordingly, held that the protocol was constitutional. The Supreme

Court (1) affirmed the circuit court's order denying postconviction

relief on the claims raised in Appellant's successive postconviction

motion; but (2) reversed the circuit court's order denying Appellant's

public records request for copies of his own inmate and medical

records and ordered transmission of copies of those records to

Appellant's counsel.
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Halliburton v. State

Court: Indiana Supreme Court

Docket: 20S00-1206-
LW-560

Opinion Date: December 19, 2013

Judge: Rucker

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder and of being a

habitual offender. The trial court sentenced Defendant to life in

prison. Defendant appealed, arguing that the trial court erred in

admitting certain evidence and in giving the jury an erroneous

limiting instruction. The Supreme Court affirmed, holding (1) the

trial court did not err by admitting certain photographs into

evidence; (2) the trial court did not err in allowing the introduction

of testimony from a state witness; (3) the trial court did not err in

admitting evidence of other crimes; and (4) although the trial court

erred in giving a limiting instruction directed to the testimony of a

witness, the error was not fundamental.
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Speers v. State

Court: Indiana Supreme Court

Docket: 55S01-1312-
CR-841

Opinion Date: December 19, 2013

Judge: Rucker

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of burglary as a class C

felony and theft as a class D felony. The court of appeals affirmed.

The Supreme Court granted transfer to address Defendant's

argument that the trial court erred by admitting DNA evidence in

violation of his Sixth Amendment right to confrontation. The

Supreme Court affirmed the judgment of the trial court, holding

that the trial court did not err in admitting certain DNA evidence, as

the Constitution does not require a laboratory technician involved in

the chain of custody of DNA evidence to testify at trial in order to

satisfy the demands of a defendant's Sixth Amendment right of

confrontation.
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City of Lincoln Ctr. v. Farmway Coop.,
Inc.

Court: Kansas Supreme Court

Docket: 105962 Opinion Date: December 20, 2013

Judge: Nuss

Areas of Law: Constitutional Law, Injury Law

City cited Defendant, which operated a grain elevator facility inside

city limits, for violating municipal noise and nuisance ordinances.

After a bench trial, the municipal court found Defendant guilty of

violating both ordinances. The district court reversed, concluding

that the ordinances were unconstitutionally vague because they did

not warn potential violators of what conduct was prohibited and

failed adequately to guar against the risk of arbitrary enforcement.

The court of appeals affirmed. The Supreme Court affirmed in part,

reversed in part, and remanded, holding (1) the City's noise

ordinance was unconstitutionally vague; but (2) the nuisance

ordinance was constitutional as applied to Defendant.
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State v. Holt

Court: Kansas Supreme Court

Docket: 103532 Opinion Date: December 20, 2013

Judge: Rosen

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of aggravated liberties

with a child and sentenced to life imprisonment. Defendant

appealed, arguing, among other things, that the trial court erred in

denying his motion requesting that the victim undergo an

independent psychological examination. The Supreme Court

reversed and remanded for a new trial, concluding that the Court

could not ascertain whether the trial court abused its discretion in

denying the motion because a reasonably accurate and complete

record of the trial proceeding did not exist. Therefore, the Court

could not provide the meaningful appellate review that due process

required.
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Commonwealth v. Wright

Court: Kentucky Supreme Court

Docket: 2012-SC-
000368-DG

Opinion Date: December 19, 2013

Judge: Venters

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellee entered guilty pleas to three charges of theft by unlawful

taking over $300. The final judgment provided that Appellee be

placed on supervised probation for five years and pay restitution.

After the expiration of Appellee's probationary period, the

Commonwealth moved to revoke Appellee's probation based upon

his failure to pay restitution. The circuit court denied the motion,

concluding that, pursuant to Conrad v. Evridge, the circuit court was

without jurisdiction to revoke Appellee's probation. In so holding, the

circuit court rejected the Commonwealth's argument that Ky. Rev.

Stat. 533.020(4) operated to automatically extend Appellee's

probationary period so long as he failed to complete payment of the

restitution as ordered. The Supreme Court affirmed, holding (1)

section 533.020(4) authorizes a trial court to extend the duration of

a sentence of probation only if such an extension is necessary for

payment of restitution; and (2) upon expiration of Appellee's

probationary period, the trial court lost jurisdiction over the case

and was without authority to revoke Appellee's probation.
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Commonwealth v. Bucalo

Court: Kentucky Supreme Court

Docket: 2012-SC-
000123-DG

Opinion Date: December 19, 2013

Judge: Cunningham

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant moved to suppress evidence obtained from a search of

her vehicle during an investigatory stop. The trial court denied the
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motion. Defendant entered a conditional guilty plea to several drug-

related charges and subsequently appealed. The court of appeals

reversed, concluding (1) Defendant was detained for an

unreasonably prolonged amount of time; and (2) the officers lacked

reasonable suspicion to extend the duration of the stop beyond the

time needed to complete a citation for a traffic violation. The

Supreme Court reversed the opinion of the court of appeals and

affirmed the circuit court's order denying Defendant's motion to

suppress, holding (1) Defendant was detained beyond the time

necessary to effectuate the purpose of the traffic stop; but (2) the

prolonging of Defendant's detention was justified by at least a

reasonable and articulable suspicion that she was engaged in

criminal activity.
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Brown v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000264-MR

Opinion Date: December 19, 2013

Judge: Cunningham

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant was indicted for the crimes of murder, wanton

endangerment, tampering with physical evidence, and trafficking in

marijuana while in possession of a firearm. After a jury trial,

Appellant was convicted of the charges and sentenced to twenty-

four years imprisonment. The Supreme Court affirmed the

convictions and sentence, holding that the trial court (1) did not

violate Appellant's constitutional right to counsel by denying

Appellant's motion to dismiss the indictments against him; (2) did

not err in denying Appellant's motion to suppress statements he

made to police detectives because Appellant did not unambiguously

invoke his right to an attorney; (3) did not err in its evidentiary

rulings; (4) did not err in denying Appellant's motion for a directed

verdict on the trafficking in marijuana charge; and (5) did not err by

denying Appellant's motion for a mistrial after the Commonwealth

failed to redact portions of Appellant's recorded interview with the

detectives.
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Lawson v. Office of Attorney Gen.

Court: Kentucky Supreme Court

Docket: 2012-SC-
000201-DG

Opinion Date: December 19, 2013

Judge: Abramson

Areas of Law: Antitrust & Trade Regulation, Civil Rights,

Constitutional Law, Construction Law, Transportation Law

In 1983, Appellant, the owner and chief executive officer of an

asphalt company, pled guilty to violating the Sherman Antitrust Act

for unlawfully bidding on state highway construction contracts. In

order to have his company's privilege of bidding on new contracts

reinstated, Appellant agreed to cooperate with the Attorney

General's (AG) investigation and proffered information pertaining to

Appellant's involvement in a scheme to "rig" bids for highway

construction contracts with the Kentucky Department of

Transportation. In 2009, reporters for several newspapers

submitted an Open Records Act (ORA) request to have the proffer

disclosed. When Appellant learned the AG intended to release the

proper, Appellant brought this action against the AG and ORA

reporters seeking to have the release enjoined under the privacy

exemption or the law enforcement exemption to the ORA. In 2011,

the trial court ruled that the proffer should be released to the ORA

requestors. The court of appeals affirmed. The Supreme Court

affirmed, holding (1) Appellant did not have standing to invoke the

law enforcement exemption provision to the ORA; and (2) matters

of sufficient public interest warranted an invasion of Appellant's

limited privacy interest in keeping his proffer from being disclosed.
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Wise v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000633-MR

Opinion Date: December 19, 2013

Judge: Noble

Areas of Law: Civil Rights, Constitutional Law, Criminal Law
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After a jury trial, Appellant was convicted of intentional murder and

sentenced to life imprisonment. Appellant appealed, arguing that

the trial court erred when it (1) denied her motion to suppress

statements she gave to police after a polygraph examination

because she did not knowingly and voluntarily waive her Miranda

rights, and (2) failed to instruct the jury on the lesser-included

offense of first-degree manslaughter. The Supreme Court affirmed

Appellant's conviction and sentence, holding (1) the trial court did

not err in admitting Appellant's statements given to the police

because, under the totality of the circumstances, nothing showed

that Appellant did not knowingly and voluntarily waive her rights as

to her post-polygraph interview with police; and (2) Appellant's

argument that the trial court failed to give an instruction on first-

degree manslaughter was not properly preserved and not subject to

palpable-error review.
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McDaniel v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000564-MR

Opinion Date: December 19, 2013

Judge: Scott

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of two counts of first-

degree assault and of being a second-degree persistent felony

offender. The Supreme Court affirmed one of Appellant's convictions

for first-degree assault, reversed the other conviction, and

remanded, holding (1) the trial court did not commit reversible error

by failing to strike three prospective jurors for cause, failing to

provide limiting instructions, or allowing a fact witness to present an

expert opinion; (2) the Commonwealth's question to Appellant was

to whether it was lawful for him to possess a firearm was not

reversible error; but (3) the Commonwealth's proof did not support

a conviction for one of the first-degree assault convictions.
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Little v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2011-SC-
000628-MR

Opinion Date: December 19, 2013

Judge: Abramson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of first-degree assault,

first-degree wanton endangerment, and operating a motor vehicle

under the influence of alcohol, among other charges. The Supreme

Court affirmed except as to Defendant's conviction for wanton

endangerment, which the Court reversed, holding (1) the trial court

did not violate Defendant's due process right to a fair trial by failing

to remove two jurors for cause; (2) the trial court did not violate

Defendant's right to confrontation by introducing a hospital

laboratory report without the testimony of the person who prepared

the report; but (3) the prosecution of the wanton endangerment

charge violated Defendant's double jeopardy rights, and the wanton

endangerment instruction violated Defendant's right to a unanimous

verdict. Remanded.
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Knott County Bd. of Educ. v. Patton

Court: Kentucky Supreme Court

Docket: 2012-SC-
000139-DG

Opinion Date: December 19, 2013

Judge: Venters

Areas of Law: Constitutional Law, Education Law, Labor &

Employment Law

After the foreign language taught at Knott County Central High

School was switched from French to Spanish, Grace Patton, the high

school's French teacher, lost her job. Patton brought suit against

Appellants - the Knott County Board of Education, individual Board

members, the high school principal, the superintendent, and

individual members of the school's Site-Based Decision-Making

Council. Appellant's complaint did not specifically identify any

particular claim or cause of action. The trial court granted summary

judgment in favor of Appellants. The court of appeals reversed on

the grounds that (1) Patton's complaint had stated a claim against
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the school board under the whistleblower statute, and the evidence

precluded summary judgment; and (2) the individual Appellants

were not subject to qualified official immunity because the actions

taken to Patton's detriment were ministerial, not discretionary. The

Supreme Court reversed, holding (1) Patton did not state a claim

under the whistleblower act and had no claim under the act under

the facts as alleged; and (2) the individual Appellants were engaged

in the performance of discretionary duties covered by the qualified

official immunity doctrine.
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Ky. New Era, Inc. v. City of Hopkinsville

Court: Kentucky Supreme Court

Docket: 2012-SC-
000290-DG

Opinion Date: December 19, 2013

Judge: Abramson

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law

A writer for the Kentucky New Era, Inc., a newspaper serving the

city of Hopkinsville and the neighboring area, requested records

from the Hopkinsville City Clerk, including copies of arrest citations

and police incident reports involving stalking, harassment, or

terroristic threatening. The City Clerk withheld some records and

redacted from others certain types of personal data. The City then

initiated an action essentially seeking a declaration that its decisions

to withhold and to redact records did not violate the Kentucky Open

Records Act (ORA). The circuit court ultimately ruled that the City's

redactions of social security and driver's license numbers, of home

addresses, and of telephone numbers comported with the ORA. The

court of appeals upheld the redactions and held that the City had

the right to redact the names of all juveniles in the records. The

Supreme Court affirmed, holding that the court of appeals correctly

applied the ORA's privacy exemption in concluding that the

redactions at issue in this case were in accordance with the ORA.
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Lamarre v. State

Court: Maine Supreme Court

Opinion Date: December 19, 2013

Judge: Gorman

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was found guilty of two counts of

aggravated trafficking of a schedule W drug within one thousand

feet of a school and of twice violating the conditions of his release in

a related case. The Supreme Court affirmed Defendant's conviction

on direct appeal. Defendant subsequently filed a petition for post-

conviction review, asserting that he received ineffective assistance of

counsel by failing to conduct a reasonable investigation to discover

three recent pending criminal matters against a key witness and in

failing to impeach the credibility of the witness on that basis. The

post-conviction court denied relief. The Supreme Court affirmed,

holding (1) the record supported the court's finding that defense

counsel provided effective assistance regarding the witness' second

and third criminal matters; and (2) the court did not err in

concluding that discovering and impeaching the witness on the first

criminal matter likely would not have affected the outcome of the

trial.
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Thanks But No Tank v. Dep't of Envtl.
Prot.

Court: Maine Supreme Court

Opinion Date: December 24, 2013

Judge: Jabar

Areas of Law: Constitutional Law, Environmental Law, Government

& Administrative Law

The Department of Environmental Protection granted DCP

Midstream Partners, LP, a permit to construct a liquefied petroleum

gas terminal near Searsport. Thanks But No Tank and several

individuals (collectively TBNT) sought review of the Department's

decision. The superior court affirmed. Four months after TBNT filed

its notice of appeal, DCP withdrew its municipal application and

petitioned the Department to surrender the permits. The

Department granted DCP's petition. The Supreme Court
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subsequently dismissed this appeal as moot and (1) declined to

vacate the judgment of the superior court, and (2) denied TBNT's

motion for costs, as it was not a prevailing party pursuant to Me.

Rev. Stat. 1501.
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Wood v. State

Court: Maryland Court of Appeals

Docket: 28/13 Opinion Date: December 19, 2013

Judge: Greene

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Petitioner was convicted of first-degree murder

and sentenced to life imprisonment. The court of special appeals

affirmed the conviction. The Supreme Court affirmed, holding that

trial court (1) complied with Md. Code Ann. Crim. Proc. 3-104(a)

when it allowed Petitioner to withdraw his request for a competency

evaluation and afterwards did not make a competency

determination on the record, because Petitioner's withdrawal of his

request for a competency evaluation, in addition to the slight

evidence on the record to support a finding of incompetency,

supported the circuit court's acknowledgment that the issue of

competency was moot and the presumption that Petitioner's

competency was not rebutted; and (2) properly denied Petitioner's

request for an instruction on legally adequate provocation because

the evidence presented did not generate such a defense.
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Kelly v. State

Court: Maryland Court of Appeals

Docket: 26/13 Opinion Date: December 23, 2013

Judge: Barbera

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner was charged in two cases with second-degree burglary,

theft, and malicious destruction of property. Petitioner moved to

suppress all evidence obtained as the result of law enforcement's
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global positioning system (GPS) tracking of his vehicle. The motions

were denied, and Petitioner was convicted of various charges arising

out of the two cases. While Petitioner's appeal of the convictions was

pending, the U.S. Supreme Court decided United States v. Jones,

which held that GPS tracking of a vehicle constitutes a search under

the Fourth Amendment. The court of special appeals affirmed the

consolidated appeals. The Court of Appeals affirmed, holding that

Petitioner was not entitled to the suppression of evidence where (1)

before Jones, binding appellate precedent in Maryland authorized

the GPS tracking of a vehicle on public roads; (2) law enforcement

officers acted in objectively reasonable reliance on that authority

when they conducted their GPS tracking of Petitioner's vehicle; and

(3) the Davis v. United States good-faith exception to the

exclusionary rule applied in this case.
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Montgomery County v. Soleimanzadeh

Court: Maryland Court of Appeals

Docket: 25/13 Opinion Date: December 23, 2013

Judge: Harrell

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law, Real Estate & Property Law

In two cases, Montgomery County took a portion of properties

owned by Respondents. Because the parties disputed the value paid

for either taking the County filed a complaint for condemnation.

During the proceedings, the circuit court imposed discovery violation

sanctions precluding Respondents from introducing evidence as to

the fair market value of the taken properties. Respondents were

therefore unable to generate a genuine issue of material fact

concerning the County's appraisal valuations. As a result, the circuit

court granted summary judgment for the County on the issue of

just compensation. The court of special appeals reversed, concluding

that summary judgment on the question of just compensation is not

available in condemnation proceedings because a property owner

cannot be deprived of the constitutional right to have a jury

determine just compensation. The Court of Appeals reversed,

holding (1) permitting summary judgment does not violate the

constitutional right to have the opportunity for a jury trial to

ascertain just compensation in compensation actions provided the
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landowner litigates the case according to the Maryland Rules; and

(2) summary judgment was properly granted in each case because

there was no genuine dispute of material fact and the County was

entitled to judgment as a matter of law.
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Commonwealth v. Brown

Court: Massachusetts Supreme Court

Docket: SJC-11454 Opinion Date: December 24, 2013

Judge: Spina

Areas of Law: Civil Rights, Constitutional Law, Criminal Law,

Juvenile Law

Defendant committed murder when he was seventeen years old.

Defendant was subsequently convicted in the superior court of

murder in the first degree and related weapons charges. While

Brown was awaiting trial, the U.S. Supreme Court decided Miller v.

Alabama, which held that mandatory life-without-parole sentences

for juvenile homicide offenders violate the Eighth Amendment. The

statutory sentencing scheme in Massachusetts requires, however,

that all defendants over the age of fourteen who are convicted of

murder in the first degree must be sentenced to life without the

possibility of parole. Consequently, Defendant's sentencing was

stayed until the Maine Supreme Court could render an opinion

regarding the issue. The Supreme Court concluded that Defendant

was entitled to the benefit of Miller and Commonwealth v.

Diatchenko, in which the Court held that all life-without-parole

sentences for juvenile offenders violate the Massachusetts

Declaration of Rights. Consequently, the Court held that Defendant

may not be sentenced to life without parole. Remanded for

sentencing.
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Diatchenko v. Dist. Attorney

Court: Massachusetts Supreme Court

Docket: SJC-11453 Opinion Date: December 24, 2013

Judge: Spina
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Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was convicted of murder in the first degree and

sentenced to a mandatory term of life imprisonment without the

possibility of parole. Defendant was seventeen years old at the time

of the offense. The U.S. Supreme Court subsequently decided Miller

v. Alabama, which held that the imposition of a mandatory sentence

of life imprisonment without parole on persons under the age of

eighteen at the time they committed the murder violates the Eighth

Amendment. Consequently, Defendant filed a petition challenging

the constitutionality of the sentencing scheme for murder in the first

degree as applied and sought a declaration that article 26 of the

Massachusetts Declaration of Rights bars the imposition of a

sentence of life imprisonment for juvenile homicide offenders. The

Supreme Court held (1) Miller has retroactive application to cases on

collateral review; and (2) the mandatory imposition of a sentence of

life in prison without the possibility of parole on individuals who were

under age eighteen when they committed first degree murder

violates the prohibition on cruel or unusual punishments in article

26, and the discretionary imposition of such a sentence on juvenile

homicide offenders also violates article 26 because it is an

unconstitutionally disproportionate punishment.
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State v. Wade

Court: Missouri Supreme Court

Docket: SC92382 Opinion Date: December 24, 2013

Judge: Fischer

Areas of Law: Constitutional Law, Criminal Law

In this consolidated appeal, three defendants challenged their

charges under Mo. Rev. Stat. 566.150, which prohibits any individual

who has been found guilty of various sex offenses from being

present in five hundred feet of real property comprising any public

park with playground equipment or a public swimming pool.

Specifically, the defendants contended that Mo. Const. art. I, 13,

which prohibits the passage of retrospective laws, applies to criminal

laws, and therefore, their charges under section 566.150 were

unconstitutional as applied. The circuit court (1) dismissed the

charges against two defendants, Jason Peterson and Edwin Carey,

LKWD-PRR212_00629

LKWD-PRR212_00629



on the grounds that section 566.150 was unconstitutional as applied

to them, and (2) overruled defendant Michael Wade's motion to

dismiss. The Supreme Court reversed the judgments with respect to

Peterson and Carey and affirmed the judgment with respect to

Wade, holding (1) as recently reaffirmed in State v. Honeycutt, the

prohibition of laws retrospective in their operation does not apply to

criminal laws; and (2) section 566.150 is a criminal law.
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State v. Ousley

Court: Missouri Supreme Court

Docket: SC93074 Opinion Date: December 24, 2013

Judge: Russell

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of forcible rape and

sentenced to fifteen years' imprisonment. Appellant appealed,

arguing, among other things, that the trial court erred in excluding

his mother and grandmother as testifying as surrebuttal witnesses.

The Supreme Court reversed, holding (1) the trial court erred in

excluding Appellant's grandmother and mother from testifying in

surrebuttal, and because the excluded testimony, if believed by the

jury, would have bolstered Appellant's defense of consent and

corroborated his testimony and would have contradicted the State's

evidence of a necessary element of the crime, the error was

prejudicial; (2) the trial court abused its discretion in prohibiting

Appellant from asking venire panel members whether they could

consider the possibility that two teenagers had consensual sexual

intercourse. Remanded for a new trial.
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Ellison v. State

Court: Montana Supreme Court

Docket: DA 13-0198 Opinion Date: December 20, 2013

Judge: McKinnon

Areas of Law: Civil Rights, Constitutional Law, Criminal Law
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Appellant pleaded no contest to arson, a felony. Appellant later

moved to withdraw his no contest plea. The district court denied the

petition, concluding that Appellant entered a knowing and voluntary

plea and could not demonstrate that the offer of proof was

insufficient or that his representation was ineffective. The district

court's judgment was affirmed on appeal. Appellant subsequently

petitioned for postconviction relief, alleging ineffective assistance of

counsel and that the district court misinterpreted the arson statute.

The district court denied the petition. The Supreme Court affirmed,

holding (1) the district court did not err in its interpretation of the

arson statute; and (2) Appellant was unable to prove that he was

afforded ineffective assistance of counsel.
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New Hampshire v. Botelho

Court: New Hampshire Supreme Court

Docket: 2012-447 Opinion Date: December 24, 2013

Judge: Hicks

Areas of Law: Constitutional Law, Criminal Law

Defendant Jessica Botelho appealed her convictions of

manslaughter, negligent homicide, and reckless conduct. She

argued on appeal that the trial court erred: (1) by admitting into

evidence the name and description of a particular website that she

visited while leaving her children unattended in her bathtub; and (2)

by excluding certain portions of a recorded police interview. Finding

no error, the Supreme Court affirmed.
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New Hampshire v. Thompson

Court: New Hampshire Supreme Court

Docket: 2013-096 Opinion Date: December 24, 2013

Judge: Hicks

Areas of Law: Constitutional Law, Criminal Law

Defendant Daniel Thompson appealed a circuit court decision that

denied his request for permission to appeal a superior court decision
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that denied his petition to allow a misdemeanor appeal. Defendant

was convicted of driving while intoxicated. He argued that the trial

court erred in admitting evidence of prior offenses, and but for that

admission, he would have been convicted of a class B misdemeanor

instead of a class A misdemeanor. The Supreme Court found that

neither the trial court nor the circuit court erred in their decisions.
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New Hampshire v. Lantagne

Court: New Hampshire Supreme Court

Docket: 2013-069 Opinion Date: December 24, 2013

Judge: Dalianis

Areas of Law: Constitutional Law, Criminal Law

Defendant David Lantagne appealed a superior court decision that

denied his motion to suppress evidence leading to his conviction on

three counts of possessing images of child sexual abuse. On appeal,

defendant argued, among other things, that the trial court erred

when it found that the police had probable cause to arrest him for

disorderly conduct that eventually lead to the discovery of the

images. The Supreme Court reversed and remanded:

"Photographing properly-attired children in an open and public

portion of Canobie Lake Park, regardless of whether the

photographs were of the children’s backsides, were taken

surreptitiously, or would be uploaded to a computer, would not have

warranted a reasonable belief that the photographer posed a threat

of imminent harm to any patrons, including the children. [. . .]

viewing the evidence in the light most favorable to the State, we

conclude that the officer lacked probable cause to arrest the

defendant."
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Rath v. Rath

Court: North Dakota Supreme Court

Docket: 20130184 Opinion Date: December 19, 2013

Judge: Kapsner

Areas of Law: Constitutional Law, Family Law
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Mark Rath appealed an order denying his motion to hold Kayla Rath

in contempt and denying his request that the district court judge

recuse himself from the case. The parties were divorced in January

2013 and Kayla was awarded primary residential responsibility for

the couple's two minor children. Mark was awarded supervised

parenting time to occur at the Family Safety Center while he was

undergoing a domestic violence offender treatment program and a

psychological evaluation, after which he could move for review of his

parenting time schedule. A "no contact" order was in place during

the divorce proceedings. Less than two months after entry of the

divorce judgment, Mark brought a motion for an order to show

cause why Kayla should not be held in contempt for violating

provisions of the divorce judgment. Mark submitted two affidavits

claiming Kayla violated various parenting provisions in the judgment.

Kayla denied the allegations. Toward the end of the hearing, Mark

requested the judge to recuse himself from the case. The court

denied the contempt motion, finding Kayla "did not intentionally

disobey the terms of the Judgment and . . . her conduct did not

constitute contempt." The court also denied the request for recusal,

reasoning Mark "stated no specific instances or evidence to support

his claim of lack of impartiality." Finding no error, the Supreme

Court affirmed.
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Interest of D.O.

Court: North Dakota Supreme Court

Docket: 20130174 Opinion Date: December 19, 2013

Judge: Crothers

Areas of Law: Constitutional Law, Criminal Law, Juvenile Law

A series of burglaries occurred over several months in Bismarck

involving more than $65,000 in stolen property and property

damage. D.O. is a juvenile thought to be involved with the crimes.

While investigating D.O.'s involvement, Detective Matthew Fullerton

performed a probation search of D.O.'s residence, obtained

information from a tipster and a confidential informant, searched

publicly available information on D.O.'s Facebook page and

performed a "cell tower dump" showing cell phone activity in the

area of the burglaries at the time they occurred. D.O. appealed the
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juvenile court's order granting the State's motion to transfer D.O.'s

case to the district court and denying D.O.'s suppression motion.

D.O. argued law enforcement offered false or misleading testimony

in support of the search warrant, that insufficient probable cause

existed to justify the search warrant's issuance, that the juvenile

court relied on out-of-court statements in violation of his statutory

right to confrontation and that his case was inappropriately

transferred to the district court. Finding no error, the Supreme

Court affirmed.
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Kinsella v. North Dakota

Court: North Dakota Supreme Court

Docket: 20130150 Opinion Date: December 19, 2013

Judge: VandeWalle

Areas of Law: Constitutional Law, Criminal Law

Billy Joe Kinsella appealed a district court judgment denying his

application for post-conviction relief. In 2010, a jury convicted

Kinsella of sexually assaulting his sixteen-year-old stepdaughter,

S.B. Evidence at the trial included testimony from the investigating

officer, the sexual assault nurse examiner ("SANE"), North Dakota

State Crime Laboratory analysts, and DNA evidence taken from bed

sheets located in the Kinsella residence. One of the crime laboratory

analysts testified the bed sheet tested positive for semen and that

DNA analysis revealed the semen matched Kinsella's DNA profile.

S.B. testified she did not remember the sexual assault or the sexual

assault examination conducted by the SANE nurse. Kinsella appealed

his conviction to this Court. The Supreme Court affirmed the

judgment. In his application for post-conviction relief, Kinsella

argued he received ineffective assistance of trial counsel. Finding

that Kinsella failed to demonstrate he received ineffective assistance

of counsel from his trial attorney, the Supreme Court affirmed the

denial of relief.

http://j.st/tiw View Case

View Case on: Justia  Google Scholar

Peltier v. North Dakota

LKWD-PRR212_00634

LKWD-PRR212_00634



Court: North Dakota Supreme Court

Docket: 20120447 Opinion Date: December 19, 2013

Judge: Kapsner

Areas of Law: Constitutional Law, Criminal Law

Tydise Peltier appealed an amended criminal judgment of conviction

and a district court judgment dismissing in part his application for

post-conviction relief and amending the criminal judgment and

sentence in his case. Upon review of the matter, the Supreme Court

concluded the district court did not err when it amended the

judgment of conviction and resentenced Peltier. Furthermore, the

Court held that Peltier's probationary sentence on the failure-to-

register charge was appropriately categorized as mandatory.

Therefore, the Court affirmed the district court judgments.
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Dominguez v. North Dakota

Court: North Dakota Supreme Court

Docket: 20130098 Opinion Date: December 19, 2013

Judge: Sandstrom

Areas of Law: Constitutional Law, Criminal Law

Esteban Dominguez appealed a district court order denying his

application for post-conviction relief. Dominguez argued his

attempted murder conviction as illegal because N.D.C.C. 12.1-16-

01(1)(b) could not be the underlying charge for an attempt offense.

Upon review, the Supreme Court concluded that attempted murder

under N.D.C.C. sections 12.1-06-01 and 12.1-16-01(1)(b) is not a

cognizable offense, because attempt requires an intent to complete

the commission of the underlying crime and a majority of the Court

has held that murder under circumstances manifesting an extreme

indifference to the value of human life results in an unintentional

death. Accordingly, the Court reversed and remanded.
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Morton County Social Service Board v.
Houim
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Court: North Dakota Supreme Court

Docket: 20130095 Opinion Date: December 19, 2013

Judge: Crothers

Areas of Law: Constitutional Law, Family Law

Gary Houim appealed an order denying his motion to modify

residential responsibility for a child he had with Clara Ann Thompson

(f/k/a Engh). Upon review, the Supreme Court concluded Houim's

affidavit and supporting documents established a prima facie case

entitling him to an evidentiary hearing on his motion. Accordingly,

the Court reversed and remanded for further proceedings.

http://j.st/tiS View Case

View Case on: Justia  Google Scholar

Bahtiraj v. North Dakota

Court: North Dakota Supreme Court

Docket: 20130113 Opinion Date: December 19, 2013

Judge: Maring

Areas of Law: Constitutional Law, Criminal Law

Sulejman Bahtiraj appealed a district court's order denying his

application for post-conviction relief. He was convicted after pleading

guilty to a burglary charge. Upon review of the matter, the

Supreme Court held that the district court did not err in denying

Bahtiraj's motion for post-conviction relief. Bahtiraj failed to prove

the prejudice necessary to satisfy the second prong of the two-

prong "Strickland" test.
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North Dakota v. Canfield

Court: North Dakota Supreme Court

Docket: 20130141 Opinion Date: December 19, 2013

Judge: Kapsner

Areas of Law: Constitutional Law, Criminal Law

Andrew Canfield appealed district court judgments entered upon

conviction of four drug related offenses. He also appealed another

order denying his motion to suppress evidence found during a
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search of his dormitory room. Upon review of the district court

record, the Supreme Court concluded that there was a lack of

evidence in the record to make meaningful appellate review of the

issues presented impossible. Therefore, the Court reversed the

judgments of conviction and remanded this case for further

proceedings.
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North Dakota v. Otto

Court: North Dakota Supreme Court

Docket: 20130096 Opinion Date: December 19, 2013

Judge: Sandstrom

Areas of Law: Constitutional Law, Criminal Law

Wayne Otto appealed after the district court denied his motion to

suppress evidence obtained during a warrantless search of a

camper. He entered a conditional plea of guilty. Upon review, the

Supreme Court affirmed the judgment, concluding the camper fell

within the scope of the automobile exception to the warrant

requirement to the warrantless search because law enforcement

had probable cause to believe drugs were present in the vehicle.
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North Dakota v. One 2002 Dodge
Intrepid Automobile

Court: North Dakota Supreme Court

Docket: 20130186 Opinion Date: December 19, 2013

Judge: Kapsner

Areas of Law: Constitutional Law, Criminal Law

Kawo Otis Flah appealed a district court order mandating forfeiture

of a 2002 Dodge Intrepid. Because Flah's due process rights were

violated when the notice to appear was mailed to his residential

address rather than at his in-custody address, the Supreme Court

reversed the district court judgment and remanded the case for

further proceedings.

View Case
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State v. Mohr

Court: South Dakota Supreme Court

Docket: 26579 Opinion Date: December 18, 2013

Judge: Gilbertson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury-waived trial, Defendant was convicted of possession of a

controlled substance, possession of drug paraphernalia, and

obstructing a law enforcement officer. Defendant appealed, arguing

that the trial court erred by denying his motion to suppress the

evidence. Specifically, Defendant contended that police officers did

not have a reasonable suspicion of criminal activity to stop or frisk

him, and therefore, the evidence against him was obtained in

violation of his Fourth Amendment right against unreasonable

search and seizure. The Supreme Court affirmed, holding that,

under the totality of the circumstances, Defendant was not

subjected to an unreasonable search or seizure in violation of his

Fourth Amendment rights, and therefore, the subsequently

discovered evidence was admissible.
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State v. Buchholtz

Court: South Dakota Supreme Court

Docket: 26623 Opinion Date: December 18, 2013

Judge: Konenkamp

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of several sex-related

crimes, all involving one particular child victim. The Supreme Court

affirmed in part, reversed in part, and remanded for a new trial,

holding that the trial court (1) did not abuse its discretion by

allowing a police detective's opinion on why defendants accused of

sex offenses against children do not confess during interrogation;

(2) did not abuse its discretion by admitting into evidence the child

victim's statements made to a forensic interviewer; and (3) abused

its discretion in allowing an expert witness for the State to give a
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medical diagnosis of "child sexual abuse."
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State v. Riley

Court: South Dakota Supreme Court

Docket: 26354 Opinion Date: December 18, 2013

Judge: Gilbertson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of possessing child

pornography and sentenced to eight years incarceration. Defendant

appealed, arguing that the evidence was insufficient to support his

conviction. At issue on appeal was whether there was substantial

evidence establishing that Defendant exercised dominion or control

over a video file containing child pornography when the State

presented no direct evidence that Defendant possessed the video,

but rather relied on circumstantial evidence to convict Defendant.

The Supreme Court affirmed, holding that there was sufficient

evidence for a rational jury to find Defendant guilty beyond a

reasonable doubt.
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Garcia v. State

Court: Tennessee Supreme Court

Docket: M2012-01058-
SC-R11-PC

Opinion Date: December 23, 2013

Judge: Clark

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner pled guilty to the felony charge of child neglect and to the

misdemeanor charge of child abuse. About six months later,

Petitioner for a petition for post-conviction relief, alleging that he

received ineffective assistance of counsel based on trial counsel's

failure to advise him of the immigration consequences of his plea

and that his plea was unknowing and involuntary because the trial

court failed to comply with Tenn. R. Crim. P. 11(b)(1)(J). The post-

conviction trial court denied relief. The court of criminal appeals
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affirmed. The Supreme Court affirmed, holding (1) trial counsel did

not perform deficiently; and (2) the trial court's failure to comply

with Rule 11(b)(1)(J) was harmless beyond a reasonable doubt.
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Vermont v. Wainwright

Court: Vermont Supreme Court

Docket: 2012-213 Opinion Date: December 20, 2013

Judge: Dooley

Areas of Law: Constitutional Law, Criminal Law

In consolidated appeals, the issue before the Supreme Court

presented centered on whether the same prior conviction for driving

under the influence (DUI) could serve both to criminalize a refusal to

submit to an evidentiary blood-alcohol test under 23 V.S.A. 1201(b)

and to enhance the penalty for that offense under 23

V.S.A. 1210. The trial court held that the statute prohibited such

dual use, and the State appealed that decision.  After careful

consideration of the two cases, the Supreme Court reversed,

concluding that the plain language of the statute allowed the same

prior DUI conviction to be used both as an element of criminal

refusal and to enhance the penalty for the refusal.
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King v. State

Court: Wyoming Supreme Court

Docket: S-12-0187 Opinion Date: December 19, 2013

Judge: Voigt

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of attempted first-degree

murder, kidnapping, and aggravated assault and battery after he

attacked the victim and hit her in the face and body with a

sledgehammer. The Supreme Court affirmed the convictions,

holding (1) the district court did not abuse its discretion by admitting

evidence of Appellant's previous violent behavior against the victim;

(2) the district court did not abuse its discretion when it allowed a
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transcript of a telephone conversation between Appellant and the

victim to be reviewed by the jury while the recording was being

played at trial; and (3) Appellant did not receive ineffective

assistance of counsel because defense counsel requested a

continuance and waived Appellant's right to a speedy trial.

http://j.st/t3c View Case

View Case on: Justia  Google Scholar

Sanchez v. State

Court: Wyoming Supreme Court

Docket: S-13-0140 Opinion Date: December 24, 2013

Judge: Voigt

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of several criminal

offenses, including attempted second-degree murder. The district

court sentenced Appellant to thirty to forty years for the attempted

murder conviction with lesser sentences to run concurrently. The

district court subsequently denied Appellant's motion for sentence

reduction and Appellant's ensuing motion for reconsideration. The

Supreme Court affirmed the denial of Appellant's motions, holding

(1) the district court did not abuse its discretion in denying

Appellant's motion for reduction of sentence; (2) the district court

did not violate Appellant's due process rights by denying Appellant's

motion to reconsider a sentence reduction; and (2) the State did not

commit prosecutorial misconduct by misstating facts in its traverse

to Appellant's motion for reduction of sentence.
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McEwan v. State

Court: Wyoming Supreme Court

Docket: S-12-0252 Opinion Date: December 23, 2013

Judge: Davis

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant entered Alford pleas to two felony counts of obtaining

public welfare benefits by misrepresentation. Appellant initially pled

not guilty to the charges. Appellant appealed, arguing, among other
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things, that the district court erred when it failed to advise her that

a guilty plea to the felonies with which she was charged could result

in the loss of her right to possess firearms and her ability to be

employed in professions that require carrying and using firearms.

The Supreme Court reversed Appellant's conviction and remanded

with instructions to reinstate her not guilty plea because the district

court did not provide the required statutory firearms advisement

when Appellant changed her plea.
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Brown v. GNC

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-1724

Opinion Date: June 19, 2015

Areas of Law: Consumer Law

Plaintiffs, consumers who purchased joint health supplements

produced and sold by GNC and Rite Aid, filed suit alleging that GNC

and Rite Aid violated the consumer protection laws of various states

by marketing these supplements as promoting joint health, even

though many scientific studies have shown that the ingredients they

contain, glucosamine and chondroitin, are no more effective than a
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placebo in treating the symptoms of osteoarthritis. The district court

granted GNC and Rite Aid's motion to dismiss the complaint for failure

to state a claim. The court affirmed, concluding that marketing

statements, like the ones at issue here, that accurately describe the

findings of duly qualified and reasonable scientific experts are not

literally false.
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Windesheim v. Larocca

Court: Maryland

Court of Appeals

Docket: 71/14

Opinion Date: June 23, 2015

Areas of Law: Banking, Class Action, Consumer Law, Injury

Law

Respondents, three married couples, obtained home equity lines of

credit from Petitioners, a bank and its loan officer. Approximately

four years later, Petitioners filed a putative class action alleging that

these transactions were part of an elaborate “buy-first-sell-later”

mortgage fraud arrangement carried out by Petitioners and other

defendants. Petitioners alleged numerous causes of action, including

fraud, conspiracy, and violations of Maryland consumer protection

statutes. The circuit court granted summary judgment for Petitioners,

concluding that the statute of limitations barred several of

Respondents’ claims and that no Petitioner violated the Maryland

Secondary Mortgage Loan Law as a matter of law. The Court of

Special Appeals reversed. The Court of Appeals reversed, holding

that the Court of Special Appeals (1) erred in concluding that

Respondents stated a claim upon which relief could be granted under

the Maryland Secondary Mortgage Loan Law; and (2) erred in

concluding that it was a question of fact to be decided by the jury as

to whether Respondents’ claims against Petitioners were barred by

the relevant statute of limitations.
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King Drug Co of Florence Inc, v.
Smithkline Beecham Corp.

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 14-

1243

Opinion Date: June 26, 2015

Areas of Law: Antitrust & Trade Regulation, Consumer Law,

Drugs & Biotech, Patents

In earlier litigation, Teva challenged the validity and enforceability of

GSK’s patents on lamotrigine, Lamictal’s active ingredient. Teva was

first to file an FDA application, alleging invalidity or nonenforceability,

and seeking approval to produce generic lamotrigine tablets and

chewable tablets for markets alleged to be annually worth $2 billion

and $50 million,. If the patent suit resulted in a determination of

invalidity or nonenforceability—or a settlement incorporating such

terms—Teva would be statutorily entitled to a 180- day period of

market exclusivity, during which time only it and GSK could produce

generic lamotrigine tablets. After the judge ruled the patent’s main

claim invalid, the companies settled; Teva would end its patent

challenge in exchange for early entry into the chewables market and

GSK’s commitment not to produce its own, “authorized generic”

Lamictal tablets. Plaintiffs, direct purchasers of Lamictal, sued under

the Sherman Act, 15 U.S.C. 1 & 2, claiming that the agreement was

a “reverse payment” intended to induce Teva to abandon the patent

fight and eliminate the risk of competition in the lamotrigine tablet

market for longer than the patent would otherwise permit. The

district court dismissed. The Third Circuit vacated, citing Supreme

Court precedent, holding that unexplained large payments from the

holder of a drug patent to an alleged infringer to settle litigation of

the patent’s validity or infringement (reverse payment) can violate

antitrust laws.
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Hambrick v. Healthcare Partners Med.
Grp.

Court: California

Court of Appeal

Opinion Date: June 26, 2015
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Docket: B251643

Areas of Law: Civil Procedure, Consumer Law, Health Law

Plaintiff filed a class action against HCP, alleging causes of action for

violation of the unfair competition law (UCL), Bus. & Prof. Code, 7200

et seq.; common law fraudulent concealment; and violation of the

false advertising law (FAL), Bus. & Prof. Code, 17500. Plaintiff argued

that, although HCP does not fall within the literal definition of a

“health care service plan” as defined in Health and Safety Code

section 1345, subdivision (f)(1), due to the level of risk it assumed,

HCP operated as a health care service plan without obtaining the

license required by the Knox-Keene Health Care Service Plan Act of

1975, Health and Safety Code section 1340 et seq., and without

meeting the regulatory mandates required of health care service

plans. The trial court sustained without leave to amend the

demurrers filed by HCP and entered a judgment of dismissal. The

court concluded that the trial court acted within its discretion in

invoking the abstention doctrine as to the statutory causes of action

but not as to the common law cause of action for fraudulent

concealment. However, the court found that plaintiff failed to plead a

claim for fraudulent concealment, and that she has failed to

demonstrate how she could amend the operative complaint to cure

the defect. Accordingly, the court affirmed the judgment.
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American Bankers Ins. Co. of Florida v.
Tellis

Court: Supreme

Court of Alabama

Docket: 1131244,

Docket: 1131245,

Docket: 1131264,

Docket: 1131384,

Docket: 1131514

Opinion Date: June 26, 2015

Areas of Law: Arbitration & Mediation, Consumer Law,

Contracts, Insurance Law

Gladys Tellis, Sherry Bronson, Gwendolyn Moody, Nadine Ivy, and

Uneeda Trammell (collectively, "the policyholders") initiated separate
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actions against American Bankers Insurance Company of Florida,

asserting generally that American Bankers had sold them

homeowner's insurance policies providing a level of coverage they

could never receive, even in the event of a total loss involving the

covered property. American Bankers moved the trial court hearing

each action to compel arbitration pursuant to arbitration provisions it

alleged were part of the subject policies; however, the trial courts

denied those motions, and American Bankers appealed. The

Supreme Court consolidated the five appeals for the purpose of

writing one opinion, and reversed those orders denying the motions

to compel arbitration. The Court based its decision on its holdings that

the policyholders manifested their assent to the arbitration provision

in their policies by continuing to renew the policies, that the sale of

the policies affected interstate commerce, and that the arbitration

provision in the policies was not unconscionable.
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Scheffler v. Messerli & Kramer P.A.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3435

Opinion Date: June 29, 2015

Areas of Law: Consumer Law, Legal Ethics

Messerli law firm obtained a default judgment for its client, Capital

One against Scheffler, a former debt collector. Having learned of

Scheffler’s reputation as “the most litigious debtor” in Minnesota,

Messerli instructed its employees not to contact Scheffler. Scheffler

claims he nonetheless sent a cease-and-desist letter to Messerli,

which says it received no letter. Messerli attempted to enforce the

judgment by serving Scheffler with a garnishment summons.

Scheffler returned an exemption Form, claiming that all of the money

the bank had frozen was protected, but giving no reason why it was

protected. He asserted that the source of the money was “[his] butt,”

that he was entitled to death benefits, and “I told you that you were

wasting your time.” Scheffler’s attorney sent a letter asking Messerli

to honor the claimed cease-and-desist request and asserting that

Scheffler was “judgment proof.” Scheffler, acting pro se, sued
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Messerli under the Fair Debt Collection Practices and Fair Credit

Reporting Acts and state laws. The Eighth Circuit affirmed dismissal.

Even if there were a cease letter, Messerli’s communications did not

violate it. A creditor may communicate with a debtor after receiving a

cease letter “to notify the consumer that the debt collector or creditor

may invoke specified remedies,” 15 U.S.C. 1692c(c)(2), which is what

the garnishment letter was. Messerli was also permitted to request

Scheffler’s credit report, 15 U.S.C. 1681b(a)(3).
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Ford v. Antwerpen Motorcars Ltd.

Court: Maryland

Court of Appeals

Docket: 68/14

Opinion Date: June 29, 2015

Areas of Law: Consumer Law, Contracts

Petitioners purchased and financed an automobile from Respondent.

Petitioners averred that Respondent failed properly to disclose the

vehicle’s history. At issue in this case was the extent to which multiple

documents executed on the same day during the course of the

purchase and financing could be read together as constituting the

entire agreement between the parties. The issue arose in the context

of whether Petitioners’ claims against Respondent were subject to a

mandatory arbitration provision in the Buyer’s Order, which set forth

the purchase price. A Retail Installment Sales Contract (RISC), which

contained the financing terms of the purchase, did not include an

agreement to arbitrate. The circuit court granted Respondent’s

motion to compel arbitration, thus disagreeing with Petitioners that

the language of the Buyer’s Order was superseded by the RISC. The

Court of Appeals affirmed, holding that, for the purposes of the

instant case, the Buyer’s Order may be construed together with the

RISC as evincing the entire agreement between the parties.
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Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-13715

Opinion Date: June 30, 2015

Areas of Law: Consumer Law

Plaintiff filed suit against defendants, debt-collection attorneys for

non-party Publix, under the Fair Debt Collection Practices Act

(FDCPA), 15 U.S.C. 1692-1692p. On appeal, plaintiff challenged the

district court's dismissal of the complaint for failure to state a claim.

At issue was whether representations made by an attorney in court

filings during the course of debt-collection litigation are actionable

under the FDCPA. The court found that the plain language of the

FDCPA, other persuasive decisions interpreting that language, and the

purpose underlying the Act mandate a finding that the FDCPA applies

to attorneys, like defendants, who regularly engage in debt collection

activity, even when that activity includes litigation and even when the

attorneys’ conduct is directed at someone other than the consumer.

The court further concluded that absent a statutory exception,

documents filed in court in the course of judicial proceedings to

collect on a debt, like defendants' sworn reply, are subject to the

FDCPA. However, because the court agreed with the district court’s

finding that plaintiff failed to state a claim under the FDCPA, the court

affirmed the dismissal of his complaint.
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Eckler v. Neutrogena Corp.

Court: California

Court of Appeal

Docket: B253691,

Docket: B253899

Opinion Date: July 1, 2015

Areas of Law: Consumer Law, Government & Administrative

Law

Plaintiffs Eckler and Engel filed separate actions against Neutrogena,

alleging that their sunscreen products were misleadingly labeled and

marketed in violation of California consumer protection statutes.

Plaintiffs alleged that Neutrogena misleadingly labeled its products

with the descriptions “sunblock,” “waterproof,” and “sweatproof”
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(Labeling Terms), terms that the FDA prohibited; Engel contends that

Neutrogena is liable for marketing products that bore the Labeling

Terms before the December 17, 2012 compliance date; the Eckler

matter raises an additional product labeling issue with respect to

sunscreen with a sun protection factor (SPF) value greater than 50;

and, although Eckler does not contend that the SPF values on

Neutrogena’s products were inaccurate, she believes that consumers

will be misled about their benefits and seeks an order that

Neutrogena modify its labels and alter its advertising. The superior

court sustained Neutrogena’s demurrer to Eckler’s complaint without

leave to amend, and granted its motion for judgment on the

pleadings as to Engel’s complaint. The court agreed with the district

court's conclusion that plaintiffs' claims were preempted by the

federal Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C. 379r, and

implementing FDA regulations. Accordingly, the court affirmed the

judgment.

http://j.st/4W7X View Case

View Case On: Justia Google Scholar

Jones v. Dancel

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-2160

Opinion Date: July 6, 2015

Areas of Law: Arbitration & Mediation, Consumer Law

The parties’ dispute involved various “credit repair” services provided

to plaintiff consumers, for which some of the disclosure requirements

of the Credit Repair Organizations Act (CROA, or the Act), 15 U.S.C.

1679 et seq., were not met. At issue was the district court's denial of

a motion to vacate certain aspects of an arbitration award. The court

held that the arbitrator did not manifestly disregard the law by

determining that plaintiffs failed to prove actual damages under the

Act; the court rejected plaintiffs’ various arguments regarding their

request for additional attorneys’ fees and costs; and the arbitrator did

not exceed the scope of his contractually delegated authority under

section 10(a)(4) of the Federal Arbitration Act (FAA), 9 U.S.C. 1 et

seq. Accordingly, the court affirmed the judgment.
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Poindexter v. Mercedes-Benz Credit Corp.

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-1858

Opinion Date: July 7, 2015

Areas of Law: Consumer Law, Contracts

Plaintiff filed suit against MBCC, alleging claims arising from MBCC's

failure to timely release a lien placed on her residence after she

satisfied her underlying debt obligation. The district court granted

summary judgment to MBCC and plaintiff appealed. The court

rejected plaintiff's claims for breach of contract; slander of title;

violation of the Real Estate Settlement Procedures Act (RESPA), 12

U.S.C. 2601 et seq.; violation of the Virginia Consumer Protection Act

(VCPA), Va. Code 59.1-200; violation of Virginia Code 55-66.3; and

declaratory judgment. Therefore, the court affirmed the district

court's judgment. The court noted the substandard nature of MBCC’s

conduct in releasing the lien on plaintiff’s home. While the various

statutory barriers cited negate plaintiff’s claims, had she acted

diligently she may have had viable claims at least as to breach of

contract and Va. Code 55-66.3(B). Finally, the court stated that MBCC

would be well served to review its business practices to forestall such

claims in future cases.
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Lisk v. Lumber One Wood Preserving

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-11714

Opinion Date: July 10, 2015

Areas of Law: Civil Procedure, Consumer Law, Contracts

Plaintiff filed suit against defendant, a wood manufacturer, alleging

LKWD-PRR212_00653

LKWD-PRR212_00653



that wood he bought for a fence at his home was not properly

pressure-treated and that it prematurely rotted. The district court

dismissed plaintiff's claims under the Alabama Deceptive Trade

Practices Act (ADTPA), Ala. Code 8-19-5(5), (7), and for breach of

express warranty. The court held that where a conflict exists between

Federal Rule of Civil Procedure 23, which authorizes class actions

including for consumer claims of this kind, and the ADTPA, which

creates a private right of action but forbids private class actions, Rule

23 controls. The court also concluded that Alabama law allows a

consumer to recover for breach of an express warranty, even in the

absence of privity, in some circumstances. In this case, the court held

that the complaint adequately alleges the required circumstances and

thus states an express warranty claim on which relief can be granted.

Accordingly, the court reversed and remanded.
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McKenzie v. Ford Motor Co.

Court: California

Court of Appeal

Docket: G049772

Opinion Date: July 10, 2015

Areas of Law: Civil Procedure, Consumer Law, Legal Ethics

Plaintiff-appellant James McKenzie appealed a trial court’s order

awarding him only $28,350 of the nearly $48,000 in attorney fees he

sought in this case, following the parties’ settlement of McKenzie’s

claim under the automobile “lemon law” provisions of the Song-

Beverly Consumer Warranty Act. The trial court refused to award

McKenzie any of the attorney fees incurred in the wake of Ford’s

initial offer because it viewed the compromise offer ultimately

accepted by McKenzie as essentially identical to the offer he had

initially rejected – distinguished only by his “demand that [he] be

allowed to file [a fee] motion.” The court concluded McKenzie

unreasonably delayed settlement for the sole purpose of ginning up

his fee award. The Court of Appeal reversed. The Court found the

trial court’s comparative assessment of Ford’s two settlement offers

was erroneous as a matter of law. "Even Ford concedes its initial

settlement offer incorporated numerous extraneous provisions –

including broad releases of both Ford and nonparties, an illegal

confidentiality clause characterized as 'material' to the settlement,
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confidentiality clause characterized as 'material' to the settlement,

and what amounted to an opt-out provision in Ford’s favor – all of

which were excised from the offer McKenzie later accepted. These

differences are significant, and thus McKenzie’s rejection of the initial

offer was reasonable, requiring his counsel to continue working on

the case." The Court held further that the trial court’s erroneous

comparison of Ford’s initial compromise offer with the offer McKenzie

later accepted fatally undermined its conclusion that the entire

amount of hours billed by McKenzie’s counsel in the wake of that

initial offer was unjustified. The court’s additional finding, that

McKenzie’s two attorneys also engaged in instances of duplicative

billing after Ford’s initial offer, did not support a complete denial of

fees for that period. Consequently, the case was remanded back to

the trial court with directions to reconsider the fee award.
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Evankavitch v. Green Tree Servicing LLC

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 14-

1114

Opinion Date: July 13, 2015

Areas of Law: Consumer Law

Evankavitch executed a mortgage against her property and fell

behind on her payments. The mortgagee’s rights were assigned to

Green Tree. Green Tree and Evankavitch talked about the loan

several times. Evankavitch initiated one discussion by calling Green

Tree from her daughter’s (Cheryl) cell phone. Green Tree recorded

Cheryl’s number and called Evankavitch at both Evankavitch’s and

Cheryl’s numbers. Evankavitch instructed Green Tree to stop using

her daughter’s number. Green Tree continued to call both numbers,

left messages on Cheryl’s voicemail, and began calling Evankavitch’s

neighbors. After learning of these communications, Evankavitch

brought suit. Under the Fair Debt Collection Practices Act, 15 U.S.C.

1692, a debt collector is liable to a consumer for contacting third

parties unless the communication falls under a statutory exception.

One exception covers communication “for the purpose of acquiring

location information about the consumer.” That exception prohibits

more than one such contact “unless the debt collector reasonably
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believes that the earlier response of such person is erroneous or

incomplete and that such person now has correct or complete

location information.” The Third Circuit affirmed judgment in favor of

Evankavitch, finding that the debt collector has the burden to prove

that the challenged communications fit within the exception.
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Hein v. Sott

Court: Montana

Supreme Court

Citation: 2015 MT

196

Opinion Date: July 14, 2015

Areas of Law: Construction Law, Consumer Law, Injury Law

Jim Hein hired John Sott and his companies (collectively, Sott) to

construct a log home for him and then, later, an addition to the

home. Hein eventually filed a complaint against Sott alleging

negligence, negligent misrepresentation, and violation of the Montana

Consumer Protection Act (CPA). The district court dismissed Hein’s

claims related to the construction of the home as time-barred and

then dismissed Hein’s remaining claims on the ground that Hein had

not provided expert evidence that Sott’s work was either defective or

caused Hein damage. The Supreme Court affirmed, holding that the

district court (1) correctly determined that Hein’s negligence and

negligent misrepresentation claims arising from water damage to his

home were barred by the statute of repose; (2) did not err in

determining that Hein’s CPA claims for damages arising two years

before Hein filed his complaint were barred by the statute of

limitations but erred in determining that Hein’s CPA claims based on

alleged deceptive acts or practices in the performance of repairs

occurring less than two years before Hein filed his complaint were

barred by the statute of limitations; and (3) erred in determining that

Hein was required to produce expert evidence for his CPA claim

arising from Sott’s billing for work on the addition.
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Philibotte v. Nisource Corp. Services Co.

Court: U.S. Court of

Appeals for the First

Circuit Docket: 15-

1059

Opinion Date: July 16, 2015

Areas of Law: Consumer Law, Contracts

Plaintiff filed this putative class action against Defendants - Nisource

Corporate Services Company and AGL Resources, Inc. - alleging that

Defendants engaged in deceptive business practices by disguising

credit sales of hot water heaters as leases to avoid making the

disclosures required under federal and Massachusetts’ consumer

protection laws. Plaintiff alleged three disclosure violations: (1) a

federal claim under the Truth in Lending Act; (2) a state law claim

under the Massachusetts Retail Installment Sales and Services Act

(RISSA) and (3) a state law claim under the Massachusetts Consumer

Credit Cost Disclosure Act (CCCDA). The district court found that

Plaintiff did not qualify for protection in light of the state-law

standards governing these transactions and dismissed her suit. The

First Circuit affirmed on alternate grounds, holding (1) Plaintiff’s

federal claim under TILA is barred by the statute of limitations; and

(2) as to the pendent state law claims, which were timely, the Court

affirmed dismissal for failure to state a claim.
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Dagher v. Ford Motor Co.

Court: California

Court of Appeal

Docket: D065963

Opinion Date: July 17, 2015

Areas of Law: Consumer Law

Plaintiff-appellant Greg Dagher sued defendant-respondent Ford

Motor Company alleging violations of the Song-Beverly Consumer

Warranty Act. In 2009, Plaintiff bought a used Ford 2006 vehicle in a

private sale, then determined its engine needed substantial repairs.

He obtained them by using Ford's transferable, unexpired express

warranty that the private party sellers had originally been issued

upon their purchase of the vehicle, new, from a Ford dealer. Plaintiff
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contends the warranty repairs attempted by the dealer were

unsuccessful and he is entitled to the statutory remedies in the Act,

the same as the original purchasers could have sought, including

restitution, damages, and civil penalties. Ford sought summary

judgment on the ground it had not failed to comply with any

obligation owed to Plaintiff under the Act, because the available

statutory remedies are restricted to aggrieved buyers of "consumer

goods," chiefly new ones that are covered by express warranties. This

was a used vehicle that was not sold to Plaintiff by a dealer, and even

though the express warranty was transferable, Ford contended that

Plaintiff lacked standing to sue for additional statutory remedies

under the Act. The trial court granted summary judgment and denied

leave to file an amended complaint. The Court of Appeal rejected

Plaintiff's interpretations of the Act that would have allowed him

standing to sue under it, and the Court affirmed the summary

judgment order. Finding that the trial court did not properly exercise

its discretion on the amendment issue, the Court reversed that order

and the resulting judgment, with directions to the trial court to allow

further proceedings on amendment of the complaint as proposed.
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Remijas v. Neiman Marcus Group, LLC

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3122

Opinion Date: July 20, 2015

Areas of Law: Business Law, Civil Procedure, Class Action,

Consumer Law

In 2013, hackers attacked Neiman Marcus and stole the credit card

numbers of its customers. In December 2013, the company learned

that some of its customers had found fraudulent charges on their

cards. On January 10, 2014, it publicly announced that the

cyberattack had occurred and that between July 16 and October 30,

2013, and approximately 350,000 cards had been exposed to the

hackers’ malware. Customers filed suit under the Class Action

Fairness Act, 28 U.S.C. 1332(d). The district court dismissed, ruling

that the individual plaintiffs and the class lacked Article III standing.
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The Seventh Circuit reversed, finding that the plaintiffs identified

some particularized, concrete, redress able injuries, as a result of the

data breach.
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Hawthorne v. NCO Fin. Sys., Inc.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-2266,

Docket: 13-2264

Opinion Date: July 21, 2015

Areas of Law: Business Law, Consumer Law

From 2006-2011, NCO purchased consumers’ defaulted debt and

referred collections to its sister corporation Financial, an Illinois-

licensed debt collector, and to outside attorneys, who are exempt

from the Illinois Collection Agency Act (ICAA), 225 ILCS 425/2.03(5).

NCO avoided direct collection activities; did not communicate with

debtors or credit-reporting agencies; and did not consider itself a

”collection agency” subject to the ICAA. Financial attempted to collect

the debts and outside lawyers filed 2,749 lawsuits on NCO’s behalf.

Illinois consumers whose debts NCO bought and referred to Financial

or outside counsel, filed a class action, alleging that NCO engaged in

unlicensed debt collection and that Financial violated the ICAA

because it knew or should have known that NCO was an unlicensed

debt collector. The district judge agreed that NCO was not a collection

agency, relying in part on testimony from a lawyer in the Illinois

Department of Financial and Professional Regulation, charged with

enforcing the ICAA, that the Act did not apply to NCO until 2013,

when it was amended to add a definition of “debt buyer.” The court

entered judgment for the defendants. The Seventh Circuit reversed,

noting a 2015 Illinois Supreme Court holding that a passive debt

buyer “clearly qualifies as a ‘collection agency’ as defined in section 3

of the Act.”
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Beauvoir v. Israel

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-3794

Opinion Date: July 21, 2015

Areas of Law: Consumer Law

Plaintiffs filed a putative class action suit against defendant, an

attorney representing National Grid, a company providing natural gas

to plaintiffs' home. Plaintiffs alleged that defendant's debt collection

practices concerning an alleged theft of natural gas violated the Fair

Debt Collection Practices Act (FDCPA), 15 U.S.C. 1692–1692p. On

appeal, plaintiffs challenged the district court's grant of defendant's

motion to dismiss. The court held that money owed as a result of

theft is not an “obligation or alleged obligation of a consumer to pay

money arising out of a transaction” and, therefore, does not

constitute a “debt” for purposes of the FDCPA. Accordingly, the court

affirmed the judgment of the district court.
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Rutledge v. Hewlett-Packard

Court: California

Court of Appeal

Docket: H036790

Opinion Date: July 22, 2015

Areas of Law: Class Action, Consumer Law

Purchasers of notebook computers, manufactured by HP, filed a class

action, alleging that certain notebook computers manufactured by HP

contained inverters that HP knew would likely fail and cause display

screens to dim and darken at some point before the end of the

notebook’s useful life. They claimed violation of the Unfair

Competition Law (UCL), the Consumer Legal Remedies 2 Act (CLRA),

unjust enrichment and breach of express warranty. After years of

litigation, the trial court ultimately made a “no merits” determination

as to the CLRA claim, and granted HP’s motion for summary

judgment as to the remaining claims. The court of appeal affirmed

class certification; reversed the summary adjudication of UCL claims

and the no merits determination as to certain CLRA claims; and

LKWD-PRR212_00660

LKWD-PRR212_00660



affirmed summary adjudication of some breach of express warranty

claims, while reversing others.
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Anarion Invs., LLC v. Carrington Mortg.
Servs., LLC

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

5993, Docket: 14-

5781

Opinion Date: July 23, 2015

Areas of Law: Banking, Consumer Law

Bank of America loaned Leipzig $960,000, secured by a deed of trust

on a Brentwood, Tennessee residence. Leipzig assigned his rights in

the residence to a trust, which leased it to Johannessen in 2010. The

lease had a five-year term and an option to buy. Johannessen

exercised that option in 2011, but otherwise did not act to obtain title.

Leipzig stopped making payments. In 2013, Johannessen assigned his

lease and option rights to Anarion; the residence was in foreclosure.

Published foreclosure notices stated that Brock was a “substitute

trustee” for purposes of the loan “by an instrument duly recorded.”

Anarion alleges there was no such “instrument,” and, based on that

putative “misrepresentation,” sued under the Fair Debt Collection

Practices Act, 15 U.S.C. 1692. The court dismissed, holding that

Anarion is not a “person” under the Act, which states that “any debt

collector who fails to comply with any provision of this subchapter

with respect to any person is liable.” The Sixth Circuit reversed,

reasoning that section 1692a(3), defines “consumer” to mean “any

natural person,” suggesting that, when Congress meant to refer only

to natural persons, it did so expressly. The court noted that its

decision does not mean that Anarion can bring suit under the FDCPA.
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Lariat Co., Inc. v. Wigley

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-6043

Opinion Date: June 19, 2015

Areas of Law: Bankruptcy, Contracts

Lariat and Tenant entered into a 10-year lease for operation of a

restaurant. Debtor personally guaranteed Tenant's performance.

Tenant was evicted in 2010 and obtained a judgment of

$2,224,237.00, plus interest and attorney fees. In 2011, Lariat filed

an involuntary chapter 7 petition against Debtor, which was dismissed

by agreement. The same creditors filed suit against Debtor's wife.

After the involuntary petition was dismissed, they added Debtor as a

codefendant. The court held Debtor and his wife liable for fraudulent

transfers ($795,098.00) and awarded interest and costs. In 2013,

Debtor sued Lariat; the court dismissed, based on collateral estoppel.

Appeal is pending. In 2014 Tenant filed a chapter 11 petition and an
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adversary proceeding against Lariat. The bankruptcy court dismissed

the adversary proceeding. On the Trustee's motion, Tenant’s chapter

11 case was dismissed. Debtor filed his own chapter 11 petition.

Lariat filed a proof of claim for $1,734,539.00. Debtor objected on

grounds that the amount sought based on Debtor's personal guaranty

under the lease exceeded the amount allowable under 11 U.S.C.

502(b)(6) and the amount sought based on fraudulent transfers was

duplicative of, and subject to the same limitation as, sought based on

thatl guaranty. Lariat filed an amended proof of claim for

$1,610,787.00. The court capped Lariat's claim at $445,272.93. The

Eighth Circuit Bankruptcy Appellate Panel remanded for recalculation

of damages under the lease and of fees and expenses, but agreed

that damages for fraudulent transfers were duplicative.
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Castellar Partners, LLC v. AMP Ltd.

Court: Nebraska

Supreme Court

Citation: 291 Neb.

163

Opinion Date: June 19, 2015

Areas of Law: Civil Procedure, Contracts

Castellar Partners LLC was retained by appellees (collectively, the

AMP parties) to review a “hedge fund portfolio” and the services

being provided by another advisor. Castella and one of the AMP

parties - AMP Capital Investors Limited (AMPCI), a subsidiary of AMP

incorporated in Australia - executed an “Advisory Agreement” under

which Castellar was required to provide its services regarding the

fund in exchange for certain fees. The AMP parties terminated their

relationship with Castellar the next year. Castellar filed suit, alleging

that the AMP parties had “recklessly and willfully” misled it in order to

obtain its services with regard to the fund. The district court

dismissed one of Castellar’s claims, concluding that due to a forum

selection clause, the claim for breach of contract was required to be

litigated in New South Wales, Australia. The district court certified the

dismissal of that claim as a final judgment, and Castella appealed.

The Supreme Court dismissed the appeal for lack of jurisdiction,

holding that the certification was improper, as Castellar’s claims

entailed “similar issues” and “related facts,” and all of the parties
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entailed “similar issues” and “related facts,” and all of the parties

remain involved in the litigation before the district court.
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Reserve Hotels PTY Ltd v. Mavrakis

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2990

Opinion Date: June 23, 2015

Areas of Law: Contracts

Following a casino investment venture gone awry, Balagiannis and

Mavrakis entered into a settlement agreement: Mavrakis would pay

Balagiannis $1.225 million. Balagiannis would dismiss pending federal

court litigation with prejudice and withdraw the complaint he had filed

against Mavrakis in the Greek legal system no later than September

28, 2012. Mavrakis made three of five agreed payments. In March

2012, Balagiannis sent a letter to a district attorney in Athens. The

letter did not reference withdrawal of the complaint against Mavrakis,

but requested “completion of the ongoing preliminary investigation.”

After Balagiannis refused to confirm that he had withdrawn the Greek

complaint, Mavrakis declined to make the final two payments

($925,000). In October 2013, Balagiannis filed suit alleging that

Mavrakis breached the settlement agreement. Three months later

(19 months after September 28, 2012), Balagiannis filed a

declaration with the district court (filed in Greece), which may (or

may not) have withdrawn the complaint in Greece. The district court

held that Balagiannis failed to allege plausibly his compliance with the

settlement agreement, and dismissed the suit. The Seventh Circuit

affirmed.
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Epic Commc'ns, Inc. v. Richwave Tech.,
Inc.

Court: California Opinion Date: June 23, 2015
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Court of Appeal

Docket: H037884

Areas of Law: Civil Procedure, Contracts

OEpic and ALi agreed to cooperate in developing a power amplifier

for use in wireless networking devices and entered into a

nondisclosure agreement. Wong signed the agreement on Ali’s

behalf. Later, Wong formed Richwave. OEpic continued to transfer

intellectual property to Wong’s team based upon assurances that Ali’s

rights and obligations under the agreement had been or would be

assumed by Richwave. Richwave subsequently disclaimed any need

for OEpic’s services; ALi disclaimed any further obligation to OEpic.

Epic was formed, became successor to all of OEpic’s interest, and

sued ALi, Richwave, and Wong, alleging that ALi had transferred

certain of Epic’s intellectual property to Wong and Richwave in

violation of the agreements between OEpic and ALi.. The trial court

granted Wong and Richwave summary judgment on the ground that

a settlement agreement with ALi barred remaining causes of action.

The court of appeal reversed, noting that several other provisions of

the settlement agreement containing the disputed release clause are

not easily reconciled its seemingly broad language. The subsequent

conduct of the contracting parties also appears inconsistent with

intent to extend the release to unaffiliated third parties.
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Wong v. Stoler

Court: California

Court of Appeal

Docket: A138270

Opinion Date: June 23, 2015

Areas of Law: Civil Procedure, Contracts, Real Estate &

Property Law

The Wongs bought a hillside home in San Carlos for $2.35 million

from the Stolers. Several months after they moved in, the Wongs

discovered that they and 12 of their neighbors were connected to a

private sewer system and were not directly serviced by the city’s

public system. Believing they had been deceived, they sued the

Stolers and the real estate agents who brokered the sale alleging

various claims, including rescission. After the Wongs settled their
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dispute with the real estate agents for $200,000, a trial was held on

the rescission claim only. Although the court found that the Stolers,

with reckless disregard, made negligent misrepresentations to the

Wongs, it declined to effectuate a rescission , but ordered the Stolers

to be, for a limited time, indemnifiers to the Wongs for sewer

maintenance and repair costs exceeding the $200,000 they obtained

in their settlement with the agents. The court of appeal reversed,

finding that the trial court declined to effectuate a rescission of the

contract based on incorrect justifications and that its alternative

remedy failed to provide the Wongs with the complete relief to which

they were entitled.
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Leonor v. Provident Life & Accident Co.

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

2152

Opinion Date: June 24, 2015

Areas of Law: Contracts, Insurance Law

Leonor, a Michigan dentist, suffered an injury that prevented him

from performing dental procedures. At the time of his injury, he

spent about two-thirds of his time performing dental procedures and

approximately one third managing his dental practices and other

businesses that he owned. After initially granting coverage, his

insurers denied total disability benefits after they discovered the

extent of his managerial duties. Leonor sued, alleging contract and

fraud claims. The district court granted summary judgment to Leonor

on his contract claim, holding that “the important duties” could

plausibly be read to mean “most of the important duties” and

resolving the ambiguity in favor of Leonor under Michigan law. The

Seventh Circuit affirmed, stating that the context of the policy

language in this case permits a reading of “the important duties” that

is not necessarily “all the important duties.”
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Carter's of New Bedford, Inc. v. Nike, Inc.

Court: U.S. Court of

Appeals for the First

Circuit Docket: 14-

1463

Opinion Date: June 24, 2015

Areas of Law: Civil Procedure, Contracts

Appellant, a family-owned retail clothing and footwear business with

two stores in Massachusetts, had sold Nike footwear for

approximately twenty-eight years before Nike notified Appellant that

it was terminating the parties’ business relationship. Appellant sued

Nike in Massachusetts state court, alleging contractual claims and a

claim under Mass. Gen. Laws ch. 93A. Nike removed the suit to

federal court and then moved to dismiss under Fed. R. Civ. P.

12(b)(6), alleging that its invoices included a forum selection clause

requiring Appellant to file its claims in Oregon, not Massachusetts.

The district court agreed and dismissed Appellant’s complaint. The

First Circuit affirmed, holding that the forum selection clause was

valid and enforceable, and the district court properly dismissed the

present action.
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Billingsley v. Benton NWA Props., LLC

Court: Arkansas

Supreme Court

Citation: 2015 Ark.

291

Opinion Date: June 25, 2015

Areas of Law: Contracts, Injury Law, Real Estate & Property

Law

Appellants and Appellees owned property on two sides of Hurricane

Creek. Appellants alleged that Appellees and past owners of the

property placed fill material in the floodway and floodplain of

Hurricane Creek and that, since that time, Appellants had

experienced an increased frequency and extent of flooding on their

property. The parties subsequently reported to the trial court that

they had reached a settlement. However, the proposed settlement
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contained a provision releasing claims Appellants “may have in the

future.” Appellants disputed the scope of the release. The circuit court

granted Appellee’s motion to enforce settlement agreement,

concluding that the agreement and release encompassed the terms

actually agreed on by the parties. The Supreme Court reversed,

holding that the trial court’s grant of Appellee’s motion to enforce

settlement was in error where there was no agreement between the

parties as to the scope of the release.
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Excellence Cmty. Mgmt. v. Gilmore

Court: Supreme

Court of Nevada

Citation: 131 Nev.

Adv. Op. No. 38

Opinion Date: June 25, 2015

Areas of Law: Contracts, Labor & Employment Law

Krista Gilmore was employed by Excellence Community Management

(ECM), an LLC, and signed an employment agreement containing

restrictive covenants. The owners and operators of ECM later sold

100 percent of their membership interest in the LLC to First Services

Residential Management Nevada (FSRM). Thereafter, Gilmore’s

employment with ECM terminated, and Gilmore began working for

Mesa Management, LLC. ECM sent Gilmore a cease-and-desist letter

alleging that Gilmore violated her employment agreement by

contacting ECM’s clients and soliciting them to hire Mesa. ECM filed a

complaint seeking damages and injunctive relief against Gilmore and

Mesa (collectively, Respondents). The district court denied ECM’s

motion for a preliminary injunction, concluding that the agreement

was not assignable to FSRM without Gilmore consenting to the

assignment. The Supreme Court affirmed, holding (1) the sale of 100

percent of the membership interest in an LLC does not affect the

enforcement of an employee’s employment contract containing a

restrictive covenant because such a sale does not create a new

entity, and therefore, ECM may enforce a restrictive covenant in

Gilmore’s employment contract without Gilmore’s consent of

assignment; but (2) ECM failed to show that it would suffer

irreparable harm for which compensatory damages were not an

adequate remedy if the district court did not enter a preliminary
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adequate remedy if the district court did not enter a preliminary

injunction.
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Jourdan River Estates, LLC v. Favre

Court: Supreme

Court of Mississippi

Citation: 2013-IA-

01139-SCT

Opinion Date: June 25, 2015

Areas of Law: Business Law, Civil Procedure, Contracts,

Injury Law, Real Estate & Property Law

Plaintiffs Jourdan Rivers Estates, LLC (JRE) and Jourdan River Resort

and Yacht Club (Yacht Club), filed suit for damages in December 2011

against Defendants Scott Favre, Cindy Favre, Jefferson Parker, and

CB Partners, LLC d/b/a Cinque Bambini. CB Partners, LLC d/b/a

Cinque Bambini was later dismissed from the action without

prejudice. The complaint alleged multiple claims against Defendants,

including slander of title; slander and/or defamation; trespass;

nuisance; tortious interference with use of property; tortious

interference with contractual relationships; harassment and

intimidation of plaintiffs' agents and intentional infliction of emotional

distress upon plaintiffs' agents; assault upon plaintiffs' agents; willful

destruction of plaintiffs' property; negligence; gross, willful, and

wanton negligence; malicious prosecution; unjust enrichment; false

imprisonment; and any other applicable theory of law giving rise to a

cause of action. Defendants moved to dismiss for failure to state a

claim under Rule 12(b)(6) of the Mississippi Rules of Civil Procedure.

The circuit court granted the motion in part and denied it in part. The

circuit court dismissed all of Yacht Club's claims in relation to the

claim(s) that Defendants made false representations to the Hancock

County Board of Supervisors and/or Hancock County employees,

finding that such allegations fell under the "Noerr-Pennington"

doctrine, expressly adopted by the Mississippi Supreme Court. The

circuit court dismissed JRE's claims of slander of title, slander and/or

defamation; harassment; assault; and false imprisonment and

intentional infliction of emotional distress because each claim

constituted an intentional tort and was barred under the statute of

limitations. The circuit court denied Defendants' motion to dismiss as
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to JRE's claims for trespass; nuisance; tortious interference with use

of property; tortious interference with contractual relationships; willful

destruction of property; negligence; gross, willful, and wanton

negligence; malicious prosecution; and unjust enrichment. Plaintiffs

thereafter petitioned for an interlocutory appeal. Because the

Supreme Court found that Defendants' Rule 12(b)(6) motion should

have been converted into a motion for summary judgment, as

provided in Rule 56 of the Mississippi Rules of Civil Procedure, it

reversed the circuit court's order granting the Rule 12(b)(6) motion

and remanded for further proceedings.
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NAF Holdings, LLC v. LI & Fung (Trading)
Limited

Court: Delaware

Supreme Court

Docket: 641, 2014

Opinion Date: June 24, 2015

Areas of Law: Business Law, Contracts

The U.S. Court of Appeals for the Second Circuit certified a question

of Delaware law arising out of an appeal from a decision issued by

the U.S. District Court for the Southern District of New York. The

question pertained to contract interpretation. Plaintiff-appellant NAF

Holdings secured a contractual commitment of its contracting

counterparty, defendant Li & Fung (Trading) Limited, to render a

benefit to a third party. The counterparty breached that commitment.

Could "the promisee-plaintiff bring a direct suit against the promisor

for damages suffered by the plaintiff resulting from the promisor's

breach, notwithstanding that (i) the third-party beneficiary of the

contract is a corporation in which the plaintiff-promisee owns stock;

and (ii) the plaintiff-promisee's loss derives indirectly from the loss

suffered by the third-party beneficiary corporation; or must the court

grant the motion of the promisor-defendant to dismiss the suit on the

theory that the plaintiff may enforce the contract only through a

derivative action brought in the name of the third-party beneficiary

corporation?" The Delaware Supreme Court answered that under

Delaware law, a party to a commercial contract who sues to enforce

its contractual rights can bring a direct contract action under

Delaware law. "Although the relationship of that party to the third-
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Delaware law. "Although the relationship of that party to the third-

party beneficiary might well have relevance in determining whether

the contract claim is viable as a matter of contract law, nothing in

Delaware law requires the promisee-plaintiff's contract claim to be

prosecuted as a derivative action. "
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Kasel v. Union Pacific R.R. Co.

Court: Nebraska

Supreme Court

Citation: 291 Neb.

226

Opinion Date: June 26, 2015

Areas of Law: Contracts, Injury Law

Plaintiff sustained injuries at a motel while he was on duty for Union

Pacific Railroad Company. Plaintiff sued Union Pacific and the motel.

The parties later settled. Thereafter, Union Pacific asserted a

contractual right of subrogation to the extent of medical payments

made on Plaintiff’s behalf by the Union Pacific Railroad Employees

Health Systems. The contract created a lien or right of

reimbursement if a third party is liable but not if Union Pacific is

liable. The trial court concluded that Union Pacific did not have a valid

lien, right of reimbursement or right of subrogation because it was

party to the settlement. The Supreme Court affirmed, holding that,

under the unambiguous terms of the contract, Union Pacific did not

have a lien or right of reimbursement.
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Cantey Hanger, LLP v. Byrd

Court: Supreme

Court of Texas

Docket: 13-0861

Opinion Date: June 26, 2015

Areas of Law: Contracts, Family Law, Injury Law

At issue in this case was the scope of attorneys’ immunity from civil

liability to non-clients. Philip Byrd and Nancy Simenstad commenced
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divorce proceedings. Simenstad was represented in the proceedings

by Cantey Hanger, LLP. The parties eventually settled. The decree

awarded Simenstad three aircraft as her separate property, including

a Piper Seminole that had been owned by Lucy Leasing, Co., LLC.

Byrd and two of the companies awarded to Byrd in the decree later

sued Simenstad and Cantey Hanger alleging that after the decree

was entered, Defendants falsified a bill of sale transferring the Piper

Seminole from Lucy Leasing to a third party in order to shift tax

liability for the aircraft to Byrd in contravention of the divorce decree.

The trial court granted summary judgment to Cantey Hanger on

attorney-immunity grounds. The court of appeals reversed,

concluding that the firm’s alleged misconduct was unrelated to the

divorce litigation and that the firm had not conclusively established its

entitlement to immunity. The Supreme Court reversed the court of

appeals and reinstated the trial court’s judgment, holding that Canter

Hanger conclusively established that it is immune from civil liability to

Plaintiffs, and therefore, the trial court’s grant of summary judgment

was proper.
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Cosgrove v. Cade

Court: Supreme

Court of Texas

Docket: 14-0346

Opinion Date: June 26, 2015

Areas of Law: Contracts, Injury Law, Real Estate & Property

Law

In 2011, Respondents sued Petitioner over two acres of land that

Petitioner purchased from Respondents in 2006 through a trust. The

deed mistakenly - but unambiguously - failed to reserve mineral

rights. When Respondents discovered the error, they demanded that

Petitioner issue a correction deed, but Petitioner claimed that the

statute of limitations barred Respondents’ claims over the deed.

Respondents urged the trial court to declare as a matter of law that

the deed did not convey mineral rights and argued that Petitioner

breached the sales contract by refusing to execute a correction deed.

The trial court ruled that Respondents’ claims were time-barred. The

court of appeals reversed, concluding that the discovery rule delayed
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the accrual of limitations for a deed-reformation claim. The Supreme

Court reversed, holding (1) a plainly obvious and material omission in

an unambiguous deed is not a type of injury for which the discovery

rule is available because it charges parties with irrefutable notice for

limitations purposes; (2) Tex. Prop. Code Ann. 13.002 provides all

persons, including the grantor, with notice of the deed’s contents as

well; and (3) therefore, a grantor who signs an unambiguous deed is

presumed as a matter of law to have immediate knowledge of

material omissions. Accordingly, Respondents’ suit was untimely.
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Ex parte Barze.

Court: Supreme

Court of Alabama

Docket: 1131394

Opinion Date: June 26, 2015

Areas of Law: Business Law, Contracts, Labor &

Employment Law

The plaintiff in the underlying case, Brian Barze, sought a writ of

mandamus to direct the Jefferson Circuit Court to set aside an order

sealing a motion to stay filed by one of the defendants, James

Holbrook. Barze filed suit against Sterne Agee Group, Inc., and

Holbrook, the then CEO of Sterne Agee. Barze included claims of

promissory fraud and fraudulent inducement, breach of contract,

conversion, and defamation. In his complaint, Barze alleged that, in

spring 2009, Sterne Agee had approached him about leaving his old

company and becoming the chief financial officer ("CFO") of Sterne

Agee and that Holbrook had told him that, if he joined Sterne Agee,

Sterne Agee would pay him severance pay of at least one year's

salary and bonus if the job with Sterne Agee did not work out. Barze

alleged that he relied on Holbrook's promises and representations

when he agreed to accept the job at Sterne Agee and when he left

his former employer and gave up his opportunities there. Barze

asserted that, after he started working with Sterne Agee, he was

presented with an employment agreement to sign; that Holbrook

assured him that the employment agreement was signed by all

employees; that Holbrook assured him that Holbrook could and would

take care of Barze and honor their oral agreement regarding the

severance pay of at least one year's salary and bonus; and that
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severance pay of at least one year's salary and bonus; and that

Holbrook told Barze that he was committed to Barze as the long-term

CFO of Sterne Agee. Barze asserted that, in reliance on Holbrook's

assertions, he signed the employment agreement. Upon review of

the dispute, the Supreme Court concluded that the trial court did not

comply with the controlling case law procedure set forth in "Holland v.

Eads" (614 So.2d 1012 (Ala. 1993)), it exceeded its discretion when it

granted Holbrook's motion and directed the circuit clerk to seal

Holbrook's motion to stay the underlying civil action. Accordingly, the

Supreme Court granted the petition for the writ of mandamus and

directed the trial court to vacate its July 23, 2014, order granting

Holbrook's motion for leave to file his motion to stay under seal and

sealing Holbrook's motion to stay.
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Ex parte Alfa Mutual General Insurance
Company.

Court: Supreme

Court of Alabama

Docket: 1140642

Opinion Date: June 26, 2015

Areas of Law: Civil Procedure, Contracts, Insurance Law,

Injury Law

Alfa Mutual General Insurance Company ("Alfa") petitioned for a writ

of mandamus to direct the Mobile Circuit Court to grant its motion

seeking to realign the parties to the underlying litigation so that Alfa

may "opt out" of participation in the trial. In October 2012,

respondent Mark Trotter was injured when a "road sweeper" he was

operating was struck by a vehicle being operated by Daniel Elijah

Davis, an uninsured motorist. In October 2014, Trotter sued Alfa

seeking to recover uninsured/underinsured motorist ("UIM") benefits

pursuant to a policy of insurance issued by Alfa to Trotter, which was

in place at the time of the 2012 accident. Trotter did not include

Davis as a codefendant in his action against Alfa. Alfa subsequently

filed a third-party complaint adding Davis as a third-party defendant.

Specifically, Alfa's third-party complaint alleged that, to the extent it

was determined to be liable to Trotter for UIM benefits, then Alfa was

subrogated to and entitled to recover the amount of that liability from

Davis. Thereafter, Alfa filed a "Motion to Realign Parties" in which it

LKWD-PRR212_00680

LKWD-PRR212_00680



asked to "opt out" of the litigation. Without explaining the findings on

which its decision was based, the trial court denied Alfa's motion. The

Alabama Supreme Court concluded after a review of the record, that

Alfa has demonstrated a clear legal right to have its motion to realign

the parties granted and to allow it to opt out of the underlying

litigation. No authority is cited requiring that, in order to make the

permitted election, Alfa must first release the right of subrogation to

which it was also clearly entitled.
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American Bankers Ins. Co. of Florida v.
Tellis

Court: Supreme

Court of Alabama

Docket: 1131244,

Docket: 1131245,

Docket: 1131264,

Docket: 1131384,

Docket: 1131514

Opinion Date: June 26, 2015

Areas of Law: Arbitration & Mediation, Consumer Law,

Contracts, Insurance Law

Gladys Tellis, Sherry Bronson, Gwendolyn Moody, Nadine Ivy, and

Uneeda Trammell (collectively, "the policyholders") initiated separate

actions against American Bankers Insurance Company of Florida,

asserting generally that American Bankers had sold them

homeowner's insurance policies providing a level of coverage they

could never receive, even in the event of a total loss involving the

covered property. American Bankers moved the trial court hearing

each action to compel arbitration pursuant to arbitration provisions it

alleged were part of the subject policies; however, the trial courts

denied those motions, and American Bankers appealed. The

Supreme Court consolidated the five appeals for the purpose of

writing one opinion, and reversed those orders denying the motions

to compel arbitration. The Court based its decision on its holdings that

the policyholders manifested their assent to the arbitration provision

in their policies by continuing to renew the policies, that the sale of

the policies affected interstate commerce, and that the arbitration

provision in the policies was not unconscionable.
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provision in the policies was not unconscionable.
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Southeast Construction L.L.C. v. WAR
Construction, Inc.

Court: Supreme

Court of Alabama

Docket: 1140212

Opinion Date: June 26, 2015

Areas of Law: Arbitration & Mediation, Business Law, Civil

Procedure, Contracts

Southeast Construction, L.L.C. ("SEC"), appealed a circuit court order

that found WAR Construction, Inc., had provided SEC with certain

releases as previously ordered by the circuit court and that SEC was

accordingly now required to pay the outstanding $263,939 remaining

on a $373,939 judgment previously entered on a February 16, 2011,

arbitration award obtained by WAR against SEC, along with interest

accruing from February 16, 2011. After review, the Supreme Court

affirmed that judgment to the extent it held that WAR provided all

required releases and that SEC was obligated to fulfill the judgment

entered on the arbitration award. However, the Court reversed the

judgment inasmuch as it held that SEC is required to pay interest on

the award as calculated from February 16, 2011. On remand, the

circuit court was instructed to calculate interest on the principal at the

rate set forth in the arbitration award accruing from September 8,

2014.
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Ford v. Antwerpen Motorcars Ltd.

Court: Maryland

Court of Appeals

Docket: 68/14

Opinion Date: June 29, 2015

Areas of Law: Consumer Law, Contracts

Petitioners purchased and financed an automobile from Respondent.

Petitioners averred that Respondent failed properly to disclose the
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vehicle’s history. At issue in this case was the extent to which multiple

documents executed on the same day during the course of the

purchase and financing could be read together as constituting the

entire agreement between the parties. The issue arose in the context

of whether Petitioners’ claims against Respondent were subject to a

mandatory arbitration provision in the Buyer’s Order, which set forth

the purchase price. A Retail Installment Sales Contract (RISC), which

contained the financing terms of the purchase, did not include an

agreement to arbitrate. The circuit court granted Respondent’s

motion to compel arbitration, thus disagreeing with Petitioners that

the language of the Buyer’s Order was superseded by the RISC. The

Court of Appeals affirmed, holding that, for the purposes of the

instant case, the Buyer’s Order may be construed together with the

RISC as evincing the entire agreement between the parties.
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Tilstra v. BouMatic LLC

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3333

Opinion Date: June 30, 2015

Areas of Law: Business Law, Contracts

Tilstra (an Ontario business) sued a Wisconsin manufacturer of dairy

equipment, BouMatic. Tilstra had been a BouMatic dealer for about

20 years. Tilstra’s territory included “arguably the richest dairy county

in Canada,” on which 55,000 dairy cows grazed. His dealership was

making a profit of $400,000 a year. The dealership contract reserved

to BouMatic “the right to change, at its sole discretion, the assigned

territory,” but provided that “BouMatic shall not terminate this

Agreement or effect a substantial change in the competitive

circumstances of this Agreement without good cause and only upon

at least ninety (90) days’ advance written notice …. The term ‘good

cause’ means Dealer’s failure to comply substantially with essential

and reasonable requirements imposed upon Dealer by BouMatic.”

Tilstra claimed that by devious means, BouMatic forced him to sell his

dealership to a neighboring BouMatic dealer at a below-market price.

The jury awarded Tilstra $471,124 in damages. The Seventh Circuit

LKWD-PRR212_00683

LKWD-PRR212_00683



affirmed, stating that BouMatic never gave Tilstra written notice of

any alleged failure to comply.
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Hendrickson v. United States

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-1958

Opinion Date: June 30, 2015

Areas of Law: Contracts, Injury Law

Plaintiffs filed suit against the United States seeking enforcement of a

settlement agreement. At issue was whether the actions taken by the

district court in 1985 - verbally expressing approval of the settlement

terms, dismissing the case on the merits in a brief order, and

subsequently signing and so‐ordering the parties’ settlement

agreement - sufficed to retain jurisdiction over the enforcement of

the agreement. The court concluded that the district court did not

have jurisdiction over the enforcement of the settlement agreement

because the district court’s order of dismissal failed expressly to

retain jurisdiction or to incorporate the terms of the agreement, and

because the district court’s so‐ordering of the settlement agreement

took place after the court had already relinquished jurisdiction over

the case and was thus ineffective to retain it. Accordingly, the court

vacated and remanded.
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Lawson v. Sun Microsystems, Inc.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-1503,

Docket: 13-1502

Opinion Date: June 30, 2015

Areas of Law: Business Law, Contracts, Labor &
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Employment Law

Lawson sold computer maintenance and support services for

StorageTek. He was paid a base salary and commissions on his sales

under the company’s annual incentive plan. Sun Microsystems

acquired StorageTek in 2005. At the time Lawson was working on a

large sale to JPMorgan Chase, but the deal did not close until 2006. If

StorageTek’s 2005 incentive plan applied, Lawson would earn a

commission, as high as $1.8 million. If the sale fell under Sun’s 2006

incentive plan, his commission would be about $54,000. Sun

determined that the 2006 plan applied. Lawson sued for breach of

contract and violation of Indiana’s Wage Claim Statute. The district

court rejected the statutory wage claim but submitted the contract

claim to a jury, which awarded Lawson $1.5 million in damages. The

Seventh Circuit reversed. The sale did not qualify for a commission

under the terms of the 2005 plan. Although the original plan

documents said the plan would remain in effect until superseded by a

new one, a September 2005 amendment set a definite termination

date for the plan year: December 25, 2005. To earn a commission

under the 2005 plan, sales had to be final and invoiced by that date.
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Alfa Life Insurance Corp. v. Reese

Court: Supreme

Court of Alabama

Docket: 1140053

Opinion Date: June 30, 2015

Areas of Law: Contracts, Insurance Law

In 2011, Wanchetta Reese, individually and as owner and beneficiary

of the life-insurance policy issued on the life of her husband Lee

Reese, filed a complaint in the Etowah Circuit Court against the

defendants, Alfa Life Insurance Corporation, Josh Griffith and Judy

Russell, two licensed Alfa insurance agents. Reese advised

Defendants that she sought to obtain life insurance on her husband

so that she would have funds available to bury him in the event of his

death. Mr. Reese suffered from several chronic conditions, including

kidney disease and diabetes. Reese contended that after being

advised of Lee Reese's medical condition, Griffith stated to Reese that

he needed to ask Russell for advice in completing the insurance
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application. In the presence of Reese, Griffith advised Russell Lee

Reese's medical issues, and Russell advised Griffith, in the presence

of Reese, to not put that information in the application. Lee Reese

passed away unexpectedly on May 23, 2010. Mrs. Reese turned to

defendants to make a claim for benefits, and Alfa denied it in a letter

dated August 16, 2010. In her complaint, Mrs. Reese raised several

claims including breach of contract, bad faith, fraud and the tort of

outrage. Defendants moved to dismiss, and the trial court granted

the motion with respect to the outrage claim, and denied as to

Reese's other claims. The Supreme Court, after review, reversed the

trial court's denial of defendants' motion as to the remaining claims:

the undisputed evidence showed: (1) that Reese improperly relied on

the agents' oral representations regarding the validity of the

application without making any attempt to read the life-insurance

policy application; (2) that Reese made no attempt to inquire into or

to investigate any inconsistencies between the agents' oral

representations and the language of the application; and (3) that no

exception to the duty to read applied here.
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Lewis v. Enerquest Oil & Gas, LLC

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1407

Opinion Date: July 1, 2015

Areas of Law: Contracts, Energy, Oil & Gas Law, Real Estate

& Property Law, Zoning, Planning & Land Use

Plaintiffs own mineral interests in Chalybeat Springs and granted 21

oil and gas leases based on those interests. EnerQuest and BP

America are the lessees. The property interests in Chalybeat,

including the leases at issue, are subject to a Unit Agreement that

establishes how the oil and gas extracted from certain formations will

be divided and provides for a unit operator with the exclusive right to

develop the oil and gas resources described in the Unit Agreement.

In the late 1990s, PetroQuest became the operator of the Chalybeat

Unit. Unhappy with the level of extraction, lessors filed suit against

EnerQuest and BP, seeking partial cancellation of the oil and gas

leases on the ground that EnerQuest and BP breached implied
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covenants in the leases to develop the oil and gas minerals. The

district court granted the companies’ motion for summary judgment,

reasoning that the lessors had not provided EnerQuest and BP with

required notice and opportunity to cure a breach. The Eighth Circuit

affirmed, rejecting an argument that the plaintiffs’ earlier effort to

dissolve the Chalybeat Unit constituted notice.
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Bottrell Family Invs. Ltd. P’ship v.
Diversified Fin., Inc.

Court: Montana

Supreme Court

Citation: 2015 MT

185

Opinion Date: June 30, 2015

Areas of Law: Contracts

Bottrell Family Investments Limited Partnership and Defendants

entered into a contract providing that Defendants would buy Bottrell’s

interest in an LLC. Defendants failed to close and forfeited their share

to Bottrell according to the terms of the contract. Bottrell later sold

some of the LLC’s physical assets and transferred employees to other

subsidiaries. Bottrell brought this action seeking damages under the

contract as well as a declaratory judgment that the contract was still

effective and that Defendants breached the contract. The district

court awarded summary judgment to Defendants, concluding that

Bottrell elected to pursue the remedy of forfeiture and rescinded the

contract and that the doctrine of laches would bar Bottrell’s suit. The

Supreme Court reversed, holding (1) the contract did not limit Bottrell

to the remedies provided in the contract; and (2) Defendants did not

show extraordinary circumstances or prejudice sufficient to justify the

application of laches. Remanded for the district court to enter

judgment in Bottrell’s favor and to calculate damages.
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Mont. Health Network, Inc. v. Great Falls
Orthopedic Assocs.

Court: Montana

Supreme Court

Citation: 2015 MT

186

Opinion Date: June 30, 2015

Areas of Law: Contracts

Montana Health Network, Inc. (MHN), which maintains the Montana

Health Network Health Insurance Plan & Trust (the Plan), and Great

Falls Orthopedic Associates (GFOA) executed a document (the

Adoption Agreement) under which GFOA would adopt the Plan to

obtain coverage for its employees. GFOA later stated that it wished to

withdraw from the Plan. At the time, the Plan covered approximately

thirty eligible GFOA employees. MHN denied GFOA’s attempt to

withdraw from the Plan on the basis that GFOA failed to give timely

notice to avoid automatic renewal of the Adoption Agreement.

Thereafter, GFOA submitted waivers of coverage for twenty-seven of

its covered employees and ceased submitting premium payments for

those employees. MHN denied the waivers, but GFOA did not remit

payment for the premiums of the twenty-seven employees who

submitted waivers. MHN filed a breach of contract action against

CFOA. The district court granted summary judgment to GFOA. The

Supreme Court affirmed, holding that the district court (1) did not err

in finding the contract ambiguous and in granting summary judgment

to GFOA; and (2) GOFA was entitled to reasonable attorney’s fees

accrued while defending this appeal.
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State v. Phua

Court: Supreme

Court of Hawaii

Docket: SCWC-11-

0000686

Opinion Date: June 30, 2015

Areas of Law: Constitutional Law, Contracts, Criminal Law

After a bench trial, the district court found Defendant guilty of

harassment. Defendant attended his sentencing hearing without his

lawyer. After a brief colloquy with Defendant, the district court found
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that Defendant had validly waived his right to counsel. The court then

sentenced Defendant to the maximum five-day jail term allowed for

a term of probation for the harassment offense. The Intermediate

Court of Appeals (ICA) upheld Defendant’s sentence, concluding that

Defendant waived his right to counsel. The Supreme Court vacated

Defendant’s sentence and remanded the case for a new sentencing

hearing, holding that the record did not support a finding that

Defendant’s waiver of counsel was knowingly and intelligently made.
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Masters Group Int’l v. Comerica Bank

Court: Montana

Supreme Court

Citation: 2015 MT

192

Opinion Date: July 1, 2015

Areas of Law: Banking, Contracts, Injury Law

The Butte Local Development Corporation (BLDC) filed a complaint

against Masters Group International alleging that Masters had failed

to pay its obligations under a loan agreement, as modified. Masters

filed a third-party complaint against Comerica Bank, alleging, among

other claims, that Comerica breached a Forbearance Agreement. A

jury found Masters liable to BLDC for $275,251 and found Comerica

liable to Masters for a total of $52,037,593, which included punitive

damages. The Supreme Court reversed the judgment against

Comerica, holding (1) the district court did not abuse its discretion by

implicitly denying Comerica’s severance motion; (2) the district court

erred in applying Montana law despite the existence of a contractual

Michigan choice-of-law provision, and had the district court properly

applied Michigan law, Masters’ tort claims would not have been

permitted to go to the jury as stand-alone tort claims, and the jury’s

award of $10.5 million in punitive damages must be vacated; (3) the

law of both Montana and Michigan supports the district court’s

decision to submit the companion questions of contract formation and

waiver to the jury; and (4) the district court abused its discretion by

allowing Troubled Asset Relief Program (TARP) evidence to be

presented to the jury. Remanded for a new trial on the contract

claims applying Michigan law.
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Savre v. Santoyo

Court: North Dakota

Supreme Court

Citation: 2015 ND

170

Opinion Date: July 1, 2015

Areas of Law: Contracts, Landlord - Tenant, Real Estate &

Property Law

Jose Santoyo appealed a judgment that awarded damages to Darwin

Savre for overpayments under the parties' lease and purchase option

agreement and dismissed Santoyo's counterclaim for damages to the

leased property. Savre owned and operated Savre's Heavy Truck &

Auto Repair in Fargo. Santoyo owned the two parcels of real property

and building that are the subject of the leases and option agreement

in this case. The original lease term was from June 15, 2008, to June

15, 2010, with Savre paying rent of $2,300 per month until June 15,

2009, at which time the rent would increase to $2,708.33. About the

time of the rent increase, Savre and Santoyo entered into a "Lease

to Purchase Option Agreement." Although the lease and option

agreement required Savre to pay his monthly rent payments on the

first of each month, Savre was frequently late in his payments from

the beginning of the lease. Santoyo accepted the payments and did

not give Savre written notice of any intent to terminate the lease

based on Savre's late payment. Savre made monthly payments in

varying amounts under the option agreement, and the district court

found he paid at least a total of $4,000 each month. In the fall of

2012, Savre and another individual formed JDDS, LLC, intending to

use the entity to finance the purchase of Santoyo's property. The

district court found, however, that Savre did not attempt to assign,

convey, delegate or transfer his purchase option to JDDS. In late

2012, Savre made his first attempt to exercise his option to purchase

the property with a handwritten notice to Santoyo. In early 2013,

Savre made a second attempt to exercise the option with another

handwritten notice to Santoyo. Santoyo did not respond to Savre. By

the time of the second attempt to exercise the option, Savre had

paid at least $180,000 in monthly payments, satisfying an option

agreement requirement. After Santoyo did not sell him the property,
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Savre stopped making monthly payments. Santoyo initiated eviction

proceedings against Savre in the district court. The court granted the

eviction and entered judgment against Savre for unpaid rent and

Santoyo's costs and disbursements. Savre vacated Santoyo's property

at the end of June 2013 and began leasing a different space in Fargo.

Savre subsequently commenced this action, alleging that Santoyo

breached the option agreement when he failed to sell the property

leased to Savre after he exercised his option and that Santoyo had

been unjustly enriched. Santoyo denied the allegations and

counterclaimed, alleging Savre violated his contractual and statutory

duties by damaging the property upon being evicted from the

premises. Santoyo argued the district court erred as a matter of law

when the court concluded Santoyo had a contractual duty to sell his

property to a third party that did not exist at the time of the

agreement and had no rights under the agreement. The Supreme

Court concluded the district court did not clearly err in finding that

Santoyo had breached the agreement and that Santoyo had waived

strict compliance with the option agreement's terms when he

accepted Savre's late lease payments. Furthermore, the Court

concluded the court failed to make sufficient findings of fact to

explain dismissal of Santoyo's counterclaim for damages. The Court

accordingly affirmed in part, reversed in part, and remanded for

further proceedings.
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JF Capital Advisors, LLC v. Lightstone
Group, LLC

Court: New York

Court of Appeals

Citation: 2015 NY

Slip Op 05622

Opinion Date: July 1, 2015

Areas of Law: Contracts

Plaintiff filed an amended complaint claiming to have rendered to

Defendants financial advisory services for nine project groups of

investment opportunities. Plaintiff sought recovery based on theories

of quantum meruit and unjust enrichment. Defendants moved to

dismiss the amended complaint, contending that the claims for

compensation for the advisory services Plaintiff allegedly performed
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compensation for the advisory services Plaintiff allegedly performed

were subject to the statute of frauds. Supreme Court dismissed the

amended complaint in part. The Appellate Division modified by

granting the motion in its entirety and dismissing the amended

complaint. The Court of Appeals modified the Appellate Division’s

order by denying those parts of Defendants’ motion seeking to

dismiss the amended complaint with respect to five of the nine

project groups, holding that the statute of frauds does not bar the

causes of action with respect to those groups.
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Action Chiropractic Clinic, LLC v. Hyler

Court: Tennessee

Supreme Court

Docket: M2013-

01468-SC-R11-CV

Opinion Date: July 1, 2015

Areas of Law: Contracts, Health Law, Insurance Law

Prentice Delon Hyler sought health care services from Action

Chiropractic Clinic, LLC (Plaintiff) after she was injured in an

automobile accident. Hyler executed an “Assignment of Rights” to

Plaintiff for medical benefits payable to Hyler by Erie Insurance

Exchange. Erie was the automobile liability insurance provider for the

opposing driver involved in the accident. Erie and Hyler entered into a

settlement agreement providing that Erie would pay Hyler $8,510 for

claims relating to the accident. Plaintiff sued both Erie and Hyler

seeking to recover the $5,010 it was owed from Hyler. The trial court

granted Erie’s motion for summary judgment, concluding that the

Assignment of Rights was not a valid assignment. The Supreme Court

affirmed, holding that the assignment in this case was ineffective.
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Avnet, Inc. v. Wild
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Appeals for the
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Eighth Circuit

Docket: 14-2164

Areas of Law: Business Law, Contracts

Wild is the sole member of Braveheart, LLC, which is one of two

members of another limited liability company, Catalyst. In 2008,

Catalyst borrowed $500,000 from Laurus. Wild signed a personal

guaranty as security for Catalyst's loan. The guaranty did not

expressly extend Wild's promise to Laurus's "successors and assigns,"

but it also did not expressly prohibit assignment of the guaranty.

Years later, Laurus assigned the Catalyst promissory note to Avnet as

part of a forbearance agreement on a debt Laurus owed to Avnet. An

attorney for Avnet contacted Catalyst demanding payment of the

$500,000 loan plus interest. When Catalyst did not make any

payments, Avnet's attorney contacted Wild and demanded that he

honor his personal guaranty. When Wild did not honor the guaranty,

Avnet filed suit. Catalyst did not respond; a $770,065.80 default

judgment entered against the company. Wild contended his guaranty

was a "special guaranty" (directed solely to a specific creditor) rather

than a "general guaranty" and that a special guaranty could not be

assigned under Iowa law. After examining Iowa law, the district court

determined the Iowa Supreme Court would allow enforcement of

Wild's personal guaranty by Avnet. The Eighth Circuit affirmed.
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Vinings Bank v. Brasfield & Gorrie, LLC

Court: Supreme

Court of Georgia

Docket: S14G1876

Opinion Date: July 6, 2015

Areas of Law: Banking, Business Law, Civil Procedure,

Contracts

In "Vinings Bank v. Brasfield & Gorrie, LLC," (759 SE2d 886 (2014)),

the Court of Appeals affirmed, among other rulings, the trial court’s

determination that Vinings Bank was not entitled to summary

judgment with regard to a counterclaim for conversion brought

against the Bank by Brasfield & Gorrie, LLC ("B&G"). This case

stemmed from a defaulted $1.4 million business loan. The bank

made the loan to Wagner Enterprises, Inc., which used as collateral,
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a security interest in all of its accounts and accounts receivable,

including Wagner's contract to provide drywall services for general

contractor B&G. Wagner defaulted on the loan, and the Bank filed

suit against B&G seeking to collect on Wagner's accounts receivable.

B&G counterclaimed for conversion, and the parties filed cross-

motions for summary judgment. The bank appealed the denial of its

motion. The Supreme Court affirmed in part, reversed in part, and

remanded. In affirming the trial court's judgment, the Court of

Appeals did not consider whether B&G had any right to assert a

counterclaim against the bank for conversion of funds due to

Wagner's subcontractors. The Supreme Court found that B&G had no

direct relationship with the Bank, B&G was not, itself, a subcontractor

of Wagner entitled to any of Wagner's funds, B&G did not have direct

contractual relationships with any of Wagner's subcontractors, and

B&G had no fiduciary relationship with any of Wagner's

subcontractors. Furthermore, there was no evidence that Wagner or

Wagner's affected subcontractors assigned B&G any of their rights.

"Therefore, even if we assume without deciding that funds in

[Wagner's] account were held in a constructive trust for the benefit of

[Wagner's] subcontractors, B&G is not the party to assert those rights

and had no standing to do so."
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Comar Marine, Corp. v. Raider Marine
Logistics

Court: U.S. Court of

Appeals for the Fifth

Circuit Docket: 13-

30156, Docket: 13-

30819

Opinion Date: July 6, 2015

Areas of Law: Banking, Contracts, Admiralty & Maritime Law

Comar filed suit against vessel-owning LLCs after the LLCs decided to

terminate an agreement with Comar in which Comar would manage

the vessels on behalf of the LLCs. JPMorgan and Allegiance provided

the financing for the vessel purchases and intervened to defend their

preferred ship mortgages. The district court granted summary

judgment in favor of JPMorgan and Allegiance. The court concluded
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that the district court correctly concluded that breach of the

management agreements did not give rise to maritime liens; the

court affirmed the district court’s grant of summary judgment in

favor of Allegiance and JPMorgan; and the court did not reach

whether the district court’s alternate holding that Comar was a joint

venturer and therefore foreclosed from asserting a maritime lien was

erroneous. The court also concluded that the district court did not

commit reversible error in concluding that the termination-fee

provision is unenforceable; the district court’s award to Comar is

plausible in light of the record and not clearly erroneous; the district

court did not clearly err in finding that Comar acted in bad faith when

arresting the vessels and did not rely on legal advice in good faith;

the district court did not clearly err in denying lost-profit and lost-

equity damages; and the court concluded that the district court did

not commit any other errors. Accordingly, the court affirmed the

judgment.
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Am. Family Mut, Ins. Co. v. Graham

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2174

Opinion Date: July 7, 2015

Areas of Law: Contracts, Labor & Employment Law

Graham sold insurance for American Family from 1988 until 2011. In

1996, they entered into an Agent Agreement. In 2010, following a

customer complaint, American Family concluded that Graham had

increased coverage and added endorsements without customer

permission, increasing premiums; improperly applied multi-vehicle

discounts to accounts with only one car; and changed vehicle-rating

symbols used to assign risk and determine appropriate premiums for

automobile insurance. American Famly terminated the Agreement.

Weeks later, Graham formed an independent agency and sent letters

to approximately 1,500 of his former American Family customers

telling them he no longer represented American Family and had

signed an agreement not to solicit or induce former customers for

one year, but was not prohibited from serving needs not covered by

American Family. Graham stated he now represented over 50
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American Family. Graham stated he now represented over 50

companies and could offer clients “more choices, expanded coverage,

and excellent rates” that might be “better suited for your needs.” If a

former customer contacted Graham, the customer was asked to sign

a “non-inducement form.” American Family sued. Graham

counterclaimed for wrongful termination. American Family asserted

that Graham’s conduct qualified as “dishonest,” obviating the need for

notice under the Agreement. The Eighth Circuit affirmed enforcement

of a stipulated damages clause in the Agreement, in favor of

American Family.
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Ash Park, LLC v. Alexander & Bishop, Ltd.

Court: Wisconsin

Supreme Court

Citation: 2015 WI 65

Opinion Date: July 7, 2015

Areas of Law: Contracts, Real Estate & Property Law

Ash Park, LLC entered into a one-party listing contract with Re/Max

Select, LLC providing that Ash Park shall pay a broker’s commission

to Re/Max if Ash Park enters into an “enforceable contract” for the

sale of a parcel of vacant land. Ash Park entered into a contract for

the sale of the land with Alexander & Bishop, LLC, but Alexander &

Bishop later breached the purchase contract, and the sale of the land

was never consummated. The circuit court declared that Ash Park

owed no broker’s commission to Re/Max and ordered Re/Max’s

broker lien discharged from the property. The court of appeals

reversed. The Supreme Court affirmed, holding that the purchase

contract between Ash Park and Alexander & Bishop constituted an

“enforceable contract” within the meaning of the listing contract

between Ash Park and Re/Max, and therefore, Re/Max was entitled to

a broker’s commission even though Alexander & Bishop breached the

purchase contract and the sale was never consummated.
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Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-1858

Opinion Date: July 7, 2015

Areas of Law: Consumer Law, Contracts

Plaintiff filed suit against MBCC, alleging claims arising from MBCC's

failure to timely release a lien placed on her residence after she

satisfied her underlying debt obligation. The district court granted

summary judgment to MBCC and plaintiff appealed. The court

rejected plaintiff's claims for breach of contract; slander of title;

violation of the Real Estate Settlement Procedures Act (RESPA), 12

U.S.C. 2601 et seq.; violation of the Virginia Consumer Protection Act

(VCPA), Va. Code 59.1-200; violation of Virginia Code 55-66.3; and

declaratory judgment. Therefore, the court affirmed the district

court's judgment. The court noted the substandard nature of MBCC’s

conduct in releasing the lien on plaintiff’s home. While the various

statutory barriers cited negate plaintiff’s claims, had she acted

diligently she may have had viable claims at least as to breach of

contract and Va. Code 55-66.3(B). Finally, the court stated that MBCC

would be well served to review its business practices to forestall such

claims in future cases.
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United States v. Metropolitan Water
Reclamation

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-1776,

Docket: 14-1777

Opinion Date: July 9, 2015

Areas of Law: Civil Procedure, Contracts

This appeal concerns the District's construction of an ambitious

project to impound water until it can be cleaned up and released

safely: the Tunnel and Reservoir Plan (TARP). The United States and

the State of Illinois jointly filed suit, under sections 301 and 309 of

the Clean Water Act, 33 U.S.C. 1311, 1319, seeking an order that the
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District improve the TARP’s performance, accelerate its completion

date, and do more to contain and mitigate overflows in the interim.

The Alliance was permitted to intervene. The district court entered a

proposed consent decree that accompanied the complaint and

rejected the Alliance's protest of the proposal. The district judge also

concluded that the settlement binds the Alliance. The Alliance

appealed, arguing that it cannot be bound by the consent decree -

essentially a contract - to which it did not agree. The court concluded

that the consent decree that the district court has approved is

reasonable in light of the current infrastructure, the costs of doing

things differently (no one proposes to build a new sewer system or

redo the Deep Tunnel project), and the limits of knowledge about

what will happen when the system is completed. Because the decree

is the outcome of diligent prosecution, it binds would-be private

litigants such as the Alliance. Accordingly, the court affirmed the

judgment.
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Lisk v. Lumber One Wood Preserving

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-11714

Opinion Date: July 10, 2015

Areas of Law: Civil Procedure, Consumer Law, Contracts

Plaintiff filed suit against defendant, a wood manufacturer, alleging

that wood he bought for a fence at his home was not properly

pressure-treated and that it prematurely rotted. The district court

dismissed plaintiff's claims under the Alabama Deceptive Trade

Practices Act (ADTPA), Ala. Code 8-19-5(5), (7), and for breach of

express warranty. The court held that where a conflict exists between

Federal Rule of Civil Procedure 23, which authorizes class actions

including for consumer claims of this kind, and the ADTPA, which

creates a private right of action but forbids private class actions, Rule

23 controls. The court also concluded that Alabama law allows a

consumer to recover for breach of an express warranty, even in the

absence of privity, in some circumstances. In this case, the court held

that the complaint adequately alleges the required circumstances and

thus states an express warranty claim on which relief can be granted.
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thus states an express warranty claim on which relief can be granted.

Accordingly, the court reversed and remanded.
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West Bend Mut. Ins. Co. v. Procaccio
Painting & Drywall

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-2252

Opinion Date: July 10, 2015

Areas of Law: Contracts, Insurance Law

Procaccio purchased its workers' compensation insurance from West

Bend. This litigation concerns three policy years: 2006, 2007, and

2010. Procaccio contends that West Bend’s offset procedure

effectively nullified its Illinois Contracting Classification Premium

Adjustment Program (ICC) credit for these policy years, resulting in

substantial overcharges. The district court agreed and awarded a

large sum in damages. The court concluded that the insurance policy

contained no agreement to adjust the Schedule Modification credit

after the ICC credit became due; West Bend needs parol evidence to

prove its version of the parties’ agreement, but the insurance

contract was fully integrated so any evidence of an oral

understanding with Procaccio’s president is inadmissible; and while

West Bend had the unilateral right to issue endorsements, that

authority is cabined by contractual and statutory restrictions on its

ability to alter its rates. The court further concluded that, even if the

Schedule Modification credit was artificially inflated for these policy

years, West Bend was not permitted to reduce it based on Procaccio’s

ICC credit. Accordingly, the court affirmed the district court's

judgment.

http://j.st/4Wzp View Case

View Case On: Justia Google Scholar

Utah Transit Auth. v. Greyhound Lines,
Inc.
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Court: Utah

Supreme Court

Citation: 2015 UT 53

Opinion Date: July 10, 2015

Areas of Law: Contracts, Insurance Law, Injury Law

This case involved a lease agreement between Greyhound Lines, Inc.,

the lessee, and Utah Transit Authority (UTA), the lessor, for a section

of UTA’s intermodal transportation facility (intermodal hub). The

insurance procurement provision of the lease agreement required

Greyhound to purchase commercial general liability insurance

covering UTA. At issue was whether the provision required that this

insurance cover UTA’s negligent acts. This litigation resulted from a

Greyhound passenger’s fall from a concrete pedestrian ramp during a

layover at the intermodal hub. UTA admitted negligence in not

installing a handrail on the pedestrian ramp. UTA settled the injured

passenger’s claim and requested that Greyhound reimburse it for the

cost of the claim under the lease agreement. Greyhound refused.

The district court entered judgment against Greyhound. The Supreme

Court affirmed, holding (1) under Utah law, an agreement to procure

insurance for the benefit of another is not subject to strict

construction; (2) the district court did not err when it concluded that

the injured passenger’s claim triggered Greyhound’s duty to procure

insurance that covered UTA’s negligent acts; and (3) the district court

did not abuse its discretion in awarding UTA’s attorney fees.
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VDF Futureceuticals, Inc. v. Stiefel Labs,
Inc.

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3232

Opinion Date: July 10, 2015

Areas of Law: Business Law, Contracts

VDF has trademark and patent rights in “CoffeeBerry” extract and

licensed J&J to make and sell CoffeeBerry-based skin-care products.

VDF was entitled to “running royalties,” based on the number of sales

by the licensee, or by sublicensees. The license permitted J&J to

sublicense its rights and required J&J to pay a minimum quarterly
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royalty if running royalties fell below a specified level. The license

could not be assigned without written permission, but it did not forbid

a change of control of J&J. J&J sublicensed Stiefel, a manufacturer of

dermatological products. Four years later, J&J’s owners sold their

interests to Stiefel for $8.5 million. J&J became a Stiefel subsidiary.

After buying J&J’s stock, Stiefel engineered amended the sublicence,

reducing the alternative minimum royalties that Stiefel owed J&J and

diverting part of the license-revenue stream from VDF and J&J to

Stiefel. VDF filed suit, alleging de facto assignment and breach of

contract. The Seventh Circuit affirmed summary judgment in favor of

the defendants with respect to claims that they engineered an

unauthorized assignment of the license and that the $8.5 million paid

for J&J was really a purchase of J&J’s anticipated sales revenue, so

that part of that revenue should have gone to VDF as advance

royalties.
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Branch Banking & Trust Company v.
Nichols

Court: Supreme

Court of Alabama

Docket: 1130631

Opinion Date: July 10, 2015

Areas of Law: Banking, Contracts, Real Estate & Property

Law

Appellants Branch Banking & Trust Company ("BB&T"), Rusty

Winfree, and Todd Fullington appealed a circuit court judgment

entered in favor of Rex Nichols ("Sonny") and Claudene Nichols on

the Nicholses' claims against appellants and on BB&T's counterclaim

against the Nicholses. In late 2005, Sonny began talking to Winfree

about obtaining financing from Colonial Bank ("Colonial"), Winfree's

employer, for the purchase of approximately 500 acres of real

property in Stapleton, Alabama. The Nicholses intended to develop

the Stapleton property into a subdivision. In February 2006, the

Nicholses executed a loan agreement with Colonial, in which Colonial

agreed to lend the Nicholses close to $2.8 million to purchase the

property. Sonny testified that in late 2007, as the maturity date on

the note approached, he began contacting Colonial regarding
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renewing the loan; he further testified that, around the same time,

Winfree became slow to communicate with him. Sonny also testified

that before the February 27, 2008, maturity date on the promissory

note, he spoke to Fullington about renewing the loan, with Colonial

carrying the interest going forward. A few weeks later, the Nicholses

were notified that Colonial would not carry the interest on the loan or

provide additional funds for development of the property. Colonial

ultimately renewed the terms of the note until Colonial failed in

August 2009. The FDIC assumed control of its assets and liabilities.

The FDIC sold many of Colonial's assets and liabilities to BB&T,

including the Nicholses' loan. Fullington was hired by BB&T; Winfree

was not. In early November 2009, BB&T informed the Nicholses that

it would not lend them additional funds to develop the property. The

Nicholses stopped making interest payments on the loan in November

2009. On March 10, 2010, the Nicholses sued the appellants and

fictitiously named defendants, alleging fraud, reformation,

negligence, wantonness, and breach of fiduciary duty against all

appellants. Against BB&T, the Nicholses also alleged a claim of unjust

enrichment and sought damages on a theory of promissory estoppel.

The appellants separately moved the circuit court to dismiss the

complaint pursuant to Rule 12(b)(6), Ala. R. Civ. P. BB&T also filed a

counterclaim, alleging that the Nicholses had defaulted on their

obligations under a June 2009 promissory note and seeking damages

related to that default. The circuit court denied the motions to dismiss

the complaint but granted a motion to strike the request for a jury

trial. Upon review, the Supreme Court held that the circuit court

erred in entering a judgment in favor of the Nicholses on their claims

against the appellants and on BB&T's counterclaim against them. The

judgment was reversed and the case remanded with instructions to

the circuit court to enter a judgment in favor of the appellants on the

Nicholses' claims against them and in favor of BB&T on its

counterclaim against the Nicholses and to determine the damages to

be awarded on the counterclaim.
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Docket: S218597

Areas of Law: Civil Procedure, Contracts

Roy Caputo, Wade Faerber, and Matthew Neel leased commercial

space from DKN Holdings LLC and were each jointly and severally

liable on this contract. Caputo later sued DKN for, inter alia, breach

of contract. DKN cross-complained for monies due. The court

rejected Caputo’s claims and awarded $2.8 million in DKN’s cross-

complaint. Before the statement of decision in the Caputo action was

filed, DKN sued Faerber and Neel for breach of the lease. Faerber

demurred, arguing that suit against him was barred by the rule

against splitting a cause of action because DKN’s rights under the

lease had been adjudicated in the Caputo action. The trial court

sustained the demurrer and entered judgment for Faerber. The Court

of Appeal affirmed, concluding that a second suit is barred after entry

of judgment against one of the contracting parties. The Supreme

Court reversed, holding (1) joint and several liability does not

implicate the “primary rights” doctrine wherein a cause of action

arises from the invasion of a primary right and gives rise to only one

cause of action; (2) the facts of this case do not support preclusion;

and (3) Plaintiff has separate breach of contract claims against each

defendant alleged to be jointly and severally liable.
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AVR Commc'ns, Ltd. v. Am. Hearing Sys.,
Inc.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2313

Opinion Date: July 14, 2015

Areas of Law: Arbitration & Mediation, Contracts,

International Law

AVR, an Israeli corporation, and Interton, a Minnesota corporation,

produce hearing aid technology, and entered into an Agreement,

giving Interton a 20 percent interest in AVR. During negotiations, they

discussed integrating AVR's DFC technology into Interton's products,

and Interton's purchase of AVR's W.C. components. The Agreement

incorporated terms indicating that the Agreement would be governed
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by the laws of the State of Israel and that “Any dispute between the

parties relating to (or arising out of) the provisions of this Agreement

… will be referred exclusively to the decision of a single arbitrator …

bound by Israeli substantive law.” AVR commenced arbitration in

Israel. Interton participated, but believed that disputes concerning

DFC and W.C. were separate and not subject to arbitration. The

Israeli Supreme Court rejected Interton's objection to the scope of

arbitration, citing the "relating to (or arising out of)" language. An

Israeli arbitrator awarded AVR $2,675,000 on its DFC and W.C.

claims, plus fees and expenses. After the award became final in

Israel, in accordance with the 1958 Convention on the Recognition

and Enforcement of Foreign Arbitral Awards, 9 U.S.C. 201, AVR

successfully petitioned the district court for recognition and

enforcement in the US. The Eighth Circuit affirmed. The Convention

does not allow Interton to relitigate the scope of arbitration in an

American court.
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Joseph Gen. Contracting, Inc. v. Couto

Court: Connecticut

Supreme Court

Docket: SC19209

Opinion Date: July 21, 2015

Areas of Law: Antitrust & Trade Regulation, Construction

Law, Contracts

John and Jane Couto entered into a contract with Joseph General

Contracting, Inc. for the purchase and construction of a home and

carriage house. The trial court found that the contract existed also

between the Coutos and Anthony Silvestri, the owner and president

of Joseph General. After disputes arose regarding the construction of

the dwellings, Joseph General sued the Coutos for, inter alia, breach

of contract. The Coutos counterclaimed against Joseph General,

Silvestri and Landel Realty, LLC. The trial court held Joseph General,

Landel and Silvestri each jointly and severally liable for breach of

contract and implied warranty, trespass and violation of the

Connecticut Unfair Trade Practices Act (CUTPA). Silvestri appealed the

propriety of these adverse rulings with respect to his personal liability.

The Appellate Court affirmed the judgment pertaining to Silvestri in
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an individual capacity. The Supreme Court reversed the judgment of

the Appellate Court as to the claims of breach and contract and

implied warranty against Silvestri in his individual capacity and

affirmed in all other respects, holding that the Appellate Court (1)

erred in determining that Silvestri had incurred contractual obligations

to the Coutos in his individual capacity; and (2) properly determined

that Silvestri could be held individually liable for alleged violations of

CUTPA.
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Instant Tech. LLC v. DeFazio

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2243,

Docket: 14-2132

Opinion Date: July 14, 2015

Areas of Law: Business Law, Contracts, Labor &

Employment Law

Employees of Instant, an information-technology staffing firm sign

agreements in which they promise not to solicit business from

Instant’s clients, not to recruit Instant’s employees to other jobs, and

not to disclose the firm’s sensitive information to outsiders. DeFazio

was Instant’s Vice President until 2012, when she was fired. She was

already cofounding Connect, a new tech-staffing firm, and began

working there immediately, along with several coworkers she

persuaded to leave Instant. Connect won business from several of

Instant’s recent clients. Instant sued DeFazio and others for

breaching the restrictive covenants and under the Computer Fraud

and Abuse Act, 18 U.S.C. 1030. DeFazio counterclaimed, alleging that

Instant shortchanged her on a bonus. The court concluded that no

one is liable to anyone else. The Seventh Circuit affirmed, agreeing

that defendants did not leak or otherwise misuse Instant’s proprietary

data. Defendants admitted breaching the covenants not to solicit and

not to recruit, but in Illinois a restrictive covenant in an employment

agreement is valid only if it serves a “legitimate business interest.”

The district court concluded that neither covenant did. Tech-staffing

firms do not build relationships with clients that would justify

restricting their employees from setting out on their own.
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restricting their employees from setting out on their own.
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Johnson v. Doodson Ins. Brokerage

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

1379

Opinion Date: July 15, 2015

Areas of Law: Contracts, Insurance Law, Injury Law

The Cleveland Indians hired National to produce Kids Day events at

baseball games, with attractions, including an inflatable bouncy castle

and inflatable slide. The contract required National to secure a five-

million-dollar comprehensive liability policy. National submitted an

Application to Doodson Insurance Brokerage, stating on the

application that the Kids Day events would include inflatable

attractions. Doodson arranged for National to obtain a policy, but it

excluded from coverage injuries caused by inflatable slides. Johnson

admiring a display at a 2010 Indians game, was crushed by an

inflatable slide that collapsed onto him. He died of his injuries.

Johnson’s estate won a $3.5 million state court default judgment

against National. The Sixth Circuit held that the insurance policy did

not cover Johnson’s injuries. National and the Indians sued Doodson

and obtained settlements. Johnson’s estate, which has not collected

on the default judgment against National, sued Doodson, alleging

negligence and breach of contract. The Sixth Circuit affirmed

dismissal. Under Michigan law, the broker’s contractual duty to its

client to protect the client from negligence suits, without more, does

not create a tort duty to an injured party who brings such suits and

Johnson was neither a party to nor an intended third-party

beneficiary of the contract between the broker and National.
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Court: U.S. Court of

Appeals for the First

Circuit Docket: 14-

2324

Opinion Date: July 16, 2015

Areas of Law: Contracts, Trademark

Arborjet, Inc. (Plaintiff), which manufactures and sells an emamectin

benzoate solution used to protect trees from pests called TREE-age,

granted Rainbow Treecare Scientific Advancements, Inc. (Defendant)

an exclusive right to distribute TREE-age pursuant to a sales agency

contract. After termination of this agreement, Defendant began

marketing and distributing ArborMectin, another emamectin benzoate

combination meant to compete directly with TREE-age. Plaintiff sued

Defendant seeking to enjoin Defendant’s sales of ArborMectin and

alleging several claims. The district court granted Plaintiff a

preliminary injunction to run during the litigation that was meant to

enforce the contractual agreement and prohibit a trademark

violation. The First Circuit affirmed in part and reversed in part the

order comprising the preliminary injunction, holding (1) it was not

clear error to find a likely showing that Defendant contributed to the

creation of ArborMectin; (2) the district court did not err in entering

the portion of the preliminary injunction based on Arborjet’s contract

claim; but (3) ordering proper attribution of “Arborjet” and “TREE-

age” was improper given the district court’s rulings on the Lanham

Act claims.
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Philibotte v. Nisource Corp. Services Co.

Court: U.S. Court of

Appeals for the First

Circuit Docket: 15-

1059

Opinion Date: July 16, 2015

Areas of Law: Consumer Law, Contracts

Plaintiff filed this putative class action against Defendants - Nisource

Corporate Services Company and AGL Resources, Inc. - alleging that

Defendants engaged in deceptive business practices by disguising

credit sales of hot water heaters as leases to avoid making the

disclosures required under federal and Massachusetts’ consumer
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protection laws. Plaintiff alleged three disclosure violations: (1) a

federal claim under the Truth in Lending Act; (2) a state law claim

under the Massachusetts Retail Installment Sales and Services Act

(RISSA) and (3) a state law claim under the Massachusetts Consumer

Credit Cost Disclosure Act (CCCDA). The district court found that

Plaintiff did not qualify for protection in light of the state-law

standards governing these transactions and dismissed her suit. The

First Circuit affirmed on alternate grounds, holding (1) Plaintiff’s

federal claim under TILA is barred by the statute of limitations; and

(2) as to the pendent state law claims, which were timely, the Court

affirmed dismissal for failure to state a claim.

http://j.st/4WCE View Case

View Case On: Justia Google Scholar

Jackson Hop v. Farm Bureau Insurance

Court: Idaho

Supreme Court -

Civil Docket: 42384

Opinion Date: July 16, 2015

Areas of Law: Arbitration & Mediation, Contracts, Insurance

Law, Real Estate & Property Law

In 2012, a fire destroyed three buildings and related equipment that

were owned by Jackson Hop, LLC, and were used to dry hops, to

process and bale hops, and to store hop bales. The buildings were

insured by Farm Bureau Mutual Insurance Company of Idaho for the

actual cash value of the buildings and equipment, not to exceed the

policy limit. Farm Bureau’s appraisers determined that the actual cash

value of the buildings was $295,000 and the value of the equipment

was $85,909. Farm Bureau paid Jackson Hop $380,909. Jackson Hop

disagreed with that figure, and it hired its own appraiser, who

concluded that the actual cash value of the buildings and equipment

totaled $1,410,000. Farm Bureau retained another appraiser to

review the report of Jackson Hop’s appraiser, and that appraiser

concluded that the value of $1,410,000 was unrealistically high.

Jackson Hop filed this action to recover the balance of what it

contended was owing under the insurance policy, plus prejudgment

interest. The parties agreed to submit the matter to arbitration as

provided in the policy. During that process, Jackson Hop presented

additional opinions regarding the actual cash values, ranging from
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$800,000 to $1,167,000 for the buildings and $379,108 to $399,000

for the equipment. Farm Bureau’s experts revised their opinions

upward, although only from $295,000 to $333,239 for the buildings

and from $85,909 to $133,000 for the equipment. Before completion

of the arbitration, Farm Bureau paid an additional sum of $85,330.

Arbitrators determined that the actual cash value of the buildings and

the equipment was $740,000 and $315,000, respectively, for a total

of $1,055,000. Within seven days of the arbitrators’ decision, Farm

Bureau paid Jackson Hop $588,761, which was the amount of the

arbitrators’ award less the prior payments. Jackson Hop filed a

motion asking the district court to confirm the arbitrators’ award and

to award Jackson Hop prejudgment interest, court costs, and

attorney fees. Farm Bureau filed an objection to the request for court

costs, attorney fees, and prejudgment interest. The court awarded

Jackson Hop attorney fees, but denied the request for court costs

because the parties’ arbitration agreement stated that both parties

would pay their own costs, and the court denied the request for

prejudgment interest because the amount of damages was

unliquidated and unascertainable by a mathematical process until the

arbitrators’ award. Jackson Hop then appealed. Finding no reversible

error in the trial court's judgment, the Supreme Court affirmed.
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Stilwyn, Inc. v. Rokan Corporation

Court: Idaho

Supreme Court -

Civil Docket: 41451

Opinion Date: July 16, 2015

Areas of Law: Business Law, Civil Procedure, Contracts

Appellant, Stilwyn, Inc., brought suit against the Respondents stating

nine claims for relief arising out of a failed transaction to purchase an

interest in a loan. The district court dismissed those claims, holding

that they were barred by prior federal litigation involving Stilwyn, two

of the Respondents, and the same failed transaction. It held the

claims were barred by claim preclusion and because the claims were

compulsory counterclaims in the federal litigation that were not

asserted there. Stilwyn argued on appeal to the Idaho Supreme

Court that the district court erred in both respects. Respondents

cross-appealed to argue that the district court erred in failing to grant
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cross-appealed to argue that the district court erred in failing to grant

their requests for attorney fees. Respondents also requested attorney

fees on appeal. Upon review, the Supreme Court concluded: (1) the

district court erred in its conclusion that Stilwyn's claims were barred

by claim preclusion; (2) the district court erred in concluding that

Stilwyn's claims were compulsory in the federal litigation; and (3) the

district court did not err in refusing to grant attorney fees.
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RSA 1 Ltd. P'ship v. Paramount Software
Assocs.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3382,

Docket: 14-2947

Opinion Date: July 17, 2015

Areas of Law: Business Law, Contracts

In 2009, Paramount contracted with the RSAs, cellular-service

providers: Paramount would provide billing services and the RSAs

would pay Paramount $1.05 per month for each customer billed. The

contract had an initial three-year term, with continual renewal for

two-year terms, unless a party gave six months’ notice. The RSAs

could end the agreement before the end of a term, but would have

to pay Paramount “all projected monthly fees based on the number

of unexpired months remaining on” the term. The contract did not

guarantee a minimum number of billings, nor did it require the RSAs

to use Paramount exclusively. In 2011, the RSAs sent Paramount a

letter explaining that they were switching billing companies and would

want assistance. The RSAs would “send an official notice … when

[they] want[ed] the system shut down.” For a year, Paramount

continued to serve the RSAs while helping them transfer records.

Before the transfer was finished, the initial, three-year term ended,

and the contract renewed. In 2013, the RSAs stopped using

Paramount, with a year remaining on the renewed term. The RSAs

sought a declaratory judgment, Paramount counterclaimed for

breach of contract. The Eighth Circuit affirmed summary judgment in

favor of Paramount, finding that the RSAs owe about $260,000 in

liquidated damages.
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Macquarie Bank Ltd. v. Knickel

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1683,

Docket: 14-1684

Opinion Date: July 17, 2015

Areas of Law: Banking, Business Law, Contracts, Energy, Oil

& Gas Law

Knickel approached Macquarie Bank about a loan to develop North

Dakota oil and gas leases, providing confidential information about

leased acreage that he had assembled over 10 years. Macquarie

entered agreements with Knickel’s companies, LexMac and Novus. His

other company, Lexar was not a party. Macquarie acquired a

mortgage lien and perfected security interest in the leases and in

their extensions or renewals. Royalties and confidential information—

reserves reports on the acreage, seismic data, and geologic maps—

also served as collateral. The companies defaulted. Because of the

lack of development or production, many leases were set to expire.

Knickel claims he agreed to renew only leases that included automatic

extensions. Macquarie claims that Knickel promised to renew all

leases serving as collateral in the names of LexMac and Novus. Upon

the expiration of the leases without automatic extensions, Knickel

entered into new leases in the name of Lexar, for development with

LexMac and Novus, since they owned the confidential information. A

foreclosure judgment entered, declaring that LexMac and Novus’s

interest in the leases would be sold to satisfy the debt:

$5,296,252.29,. Marquarie filed notice of lis pendens on Lexar’s

leases, leased adjoining acreage, used the confidential information to

find a buyer, and sold the leases at a profit of about $7,000,000.

Marquarie filed claims of deceit, fraud, and promissory estoppel, and

alleged that the corporate veil of the companies should be pierced to

hold Knickel personally liable. The defendants counterclaimed

misappropriation of trade secrets and unlawful interference with

business. The Eighth Circuit affirmed summary judgment on all but

one claim and judgment that Macquarie had misappropriated trade

secrets.
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Safaris Unlimited v. Jones

Court: Idaho

Supreme Court -

Civil Docket: 42614

Opinion Date: July 17, 2015

Areas of Law: Contracts

Appellant Mike Von Jones arranged to hunt big game in Zimbabwe,

Africa, with HHK Safaris (Pvt) Ltd. Jones went on the hunt and

received an invoice for $26,040.00 from Respondent Safaris

Unlimited LLC. Jones refused to pay Safaris Unlimited for the hunt.

Safaris Unlimited filed a suit for breach of contract. Jones responded

that he arranged and engaged in the hunt with HHK, not Safaris

Unlimited, and therefore he had no contractual relationship with

Safaris Unlimited for payment. He further alleged that he was

entitled to offset any amount owed for the hunt with the value of

certain trophy items from the hunt and an earlier hunt. Safaris

Unlimited moved for summary judgment. The district court granted

its motion and entered judgment in favor of Safaris Unlimited. Jones

appealed. Upon review, the Supreme Court found that Safaris

Unlimited operated as a broker or booking agent for HHK. Other than

the actual hunting services provided by HHK, Safaris Unlimited

coordinated and assisted on all details of the hunt, such as

accommodations, transportation, and permits. The Court concluded

that it was improper for the trial court to have granted summary

judgment in favor of Safaris Unlimited because whether there was a

contract at the heart of this matter was a genuine issue of material

fact. The Court therefore vacated and remanded for further

proceedings.
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Court of California

Docket: S210804

Areas of Law: Civil Procedure, Contracts

Plaintiff sued Defendants for breach of contract and related claims.

Defendants failed to file a responsive pleading, and the clerk entered

Defendants’ default. The court then entered a default judgment.

Defendants filed an application for relief from default under Cal. Civ.

Proc. Code 473(b) based on their attorney’s “sworn affidavit attesting

to his or her mistake, inadvertence, surprise, or neglect.” The

superior court denied the motion. Thereafter, Defendants filed a

renewed application for relief from default. Accompaying both

applications were affidavits submitted by Defendants’ attorney

explaining his reasons for the default. Although Defendants had not

satisfied the requirements of Cal. Civ. Proc. Code 1008, the superior

court granted their renewed application for relief from default,

concluding that section Cal. Code Civ. P. 473(b) takes precedence

over section 1008, and relief under section 473(b) based on an

attorney’s affidavit of fault is mandatory where no part of the fault is

shown to be attributable to the attorney’s clients. The court of appeal

reversed, concluding that Defendants’ failure to comply with section

1008 required the trial court to reject their renewed application for

relief from default. The Supreme Court affirmed, holding (1) section

1008 governs renewed applications under section 473(b) for relief

from default; and (2) Defendants’ renewed application did not satisfy

section 1008.
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Quality Cleaning Prods. R.C., Inc. v. SCA
Tissue of N.A.

Court: U.S. Court of

Appeals for the First

Circuit Docket: 14-

1405

Opinion Date: July 21, 2015

Areas of Law: Civil Procedure, Contracts

In 1997, Quality Cleaning Products (QCP) entered into a distribution

agreement with SCA Tissue North America (SCA) that designated

QCP as a non-exclusive, authorized Puerto Rican distributor and
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wholesaler of SCA’s “Tork” brand product line. QCP claimed that SCA

breached that agreement in 2001. In 2012, QCP filed this breach of

contract action. The district court dismissed the action as time barred

under the relevant three-year statute of limitations. The First Circuit

affirmed after applying Puerto Rico’s statute of limitations and accrual

rules, holding that QCP’s claim accrued in 2001, and thus the three-

year statute of limitations had been far exceeded.
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Elderberry of Weber City, LLC v. Living
Centers - Southeast

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 13-2176

Opinion Date: July 21, 2015

Areas of Law: Contracts, Landlord - Tenant

Elderberry filed suit in the Western District of Virginia alleging breach

of a lease for a skilled nursing facility against Living Centers, FMSC,

and Continium, and breach of a guaranty contract against Mariner.

Separately, in the Northern District of Georgia, Mariner filed a

declaratory judgment action against Elderberry, seeking a declaration

that it had no obligations under the guaranty. The two actions were

consolidated in the Western District of Virginia. The district court

denied the parties’ cross motions for summary judgment but held

that the guaranty was enforceable against Mariner. The district court

entered judgment in favor of Elderberry on all counts and found

defendants jointly and severally liable for accrued and future

damages, plus pre- and post-judgment interest. The court held that

Elderberry lost its right to rent that accrued after it terminated the

lease on August 24, 2012; Elderberry is, however, entitled to any

rent that accrued prior to termination of the lease; and Elderberry is

entitled to non-rent damages that accrued prior to termination of the

lease. Given the Georgia Supreme Court’s most recent

pronouncement on that state’s statute of frauds, combined with

Georgia’s parol evidence rule, the court held that the guaranty

satisfies the Georgia statue of frauds. Accordingly, the court affirmed

in part, vacated in part, and remanded with instructions.
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St. Clair Marine Salvage, Inc. v. Bulgarelli

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

2135

Opinion Date: July 22, 2015

Areas of Law: Contracts, Admiralty & Maritime Law

Bulgarelli’s 36-foot boat ran aground on Lake St. Clair. Bulgarelli

contacted a tow service, which dispatched a salvage vessel

commanded by Captain Leslie. Leslie claims that he quoted the price

of $250 per foot of length. Bulgarelli insists that the quoted price was

$1,000–$1,200, and that Leslie assured him that insurance would

pay. Bulgarelli signed the contract, which did not include a printed

price, but has “$250.00 FT” scrawled in its bottom margin. Bulgarelli

claims that handwriting was not present when he signed the paper

and Leslie had exclusive possession of the sole copy of the contract.

Calling this a “hard” grounding in high winds and very rough waters,

Leslie claimed that the work took 29 minutes. Bulgarelli and a

corroborating witness stated that the wind and water were calm, and

that Leslie pulled the vessel free in less than 10 minutes. The tow

company sought enforcement of a maritime lien. Bulgarelli

counterclaimed for fraud, innocent misrepresentation, and

reformation. Finding Bulgarelli and his corroborating witness credible,

while finding Leslie not credible, the court made a finding that Leslie

had quoted the price of $1,000–$1,200, intending to bill Bulgarelli’s

insurance company for $9,000, and added the handwritten margin

note after Bulgarelli signed the contract. The Sixth Circuit affirmed.

http://j.st/4m4h View Case

View Case On: Justia Google Scholar

Carranza v. Madrigal

Court: Arizona

Supreme Court

Docket: CV-14-

Opinion Date: July 22, 2015
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0192-PR

Areas of Law: Civil Procedure, Contracts, Family Law

Martha and Mario Madrigal sued the City of Mesa. After the case was

settled by the Madrigals’ second attorney, Raymond Slomski, the

Madrigals’ first attorney, Edward Fitzhugh, assigned his rights under

the parties’ contingent fee agreement to Al Carranza. Carranza later

sued the Madrigals (“the fee-collection action”). The Madrigals

subsequently divorced pursuant to a decree that allocated the

remaining funds from the as-yet-unresolved fee-collection action.

Mario and Carranza then entered into a settlement agreement that

called for a portion of the disputed funds to be released to Mario and

Carranza. The superior court approved the agreement. Slomski filed

an interpleader action contesting the settlement. Thereafter, Martha

successfully moved to set aside the order approving the settlement.

Carranza then moved to substitute Fitzhugh as the real party in

interest in both the fee-collection action and the interpleader action.

The superior court denied the substitution request and court granted

summary judgment in favor of Martha in the fee-collection action.

The court of appeals affirmed summary judgment but reversed the

denial of Carranza’s motion to substitute in the fee-collection action.

The Supreme Court vacated in part, holding that the trial court did

not abuse its discretion in denying the motions to substitute.
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RTR Techs., Inc. v. Helming

Court: U.S. 1st Circuit Court of Appeals

Docket: 12-1363, 11-
2252, 12-1362

Opinion Date: February 1, 2013

Judge: Selya

Areas of Law: Antitrust & Trade Regulation, Contracts, Injury Law

A Massachusetts corporation and its principals sued their quondam

accountant and his firm (collectively, Defendants), alleging that

Defendants negligently advised them to file amended corporate and

personal tax returns that had the effect of substantially increasing

the principals' liability and destabilizing the company. The district

court granted summary judgment for Defendants but rejected their

request for attorneys' fees. The First Circuit Court of Appeals

affirmed, holding that the district court did not err in (1) concluding

that a three-year statute of limitations applied to bar the

maintenance of Plaintiffs' tort and contract claims; (2) dismissing

Plaintiffs' unfair trade practices claim; and (3) denying Defendants'

request for attorneys' fees.
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Clinton Growers, et al v. Pilgrims Pride
Corp.

Court: U.S. 5th Circuit Court of Appeals

Docket: 12-10063 Opinion Date: January 31, 2013

Judge: Higginson

Areas of Law: Contracts

The Growers filed claims against PPC seeking promissory estoppel

relief, alleging that the company's oral promises of a long-term

relationship induced them to invest in chicken houses. The district

court affirmed the bankruptcy court's grant of summary judgment

for PPC on the ground that the written contracts between PPC and

the Growers barred the alleged oral promises because the contracts

addressed the same subject matter as the Growers' claims. Because

the court found that this contract bar precluded the Growers'

promissory estoppel claims, the court did not address the other

issues raised on appeal and therefore, affirmed the judgment.
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Levy Gardens Partners 2007, LP v. Lewis
Title Ins. Co.

Court: U.S. 5th Circuit Court of Appeals

Docket: 12-30010 Opinion Date: January 31, 2013

Judge: Garza

Areas of Law: Contracts, Insurance Law, Real Estate & Property

Law

Levy Gardens appealed the district court's decision ordering

Commonwealth to pay Levy Gardens pursuant to Levy Gardens' title

insurance policy with Commonwealth. The court held that the district

court did not err in concluding that Levy Gardens had coverage

under the insurance policy and that Levy Gardens did not violate the

conditions of the policy in a manner prejudicial to Commonwealth.

The district court did not err in concluding that the insurance policy

provided coverage for only the diminution in value of title to the

property resulting from the zoning encumbrance. The district court's

findings that Commonwealth's actions were not arbitrary and

capricious and Commonwealth made its assertions in good faith

were reasonable and supported by the record. Therefore, the court

held that the district court did not manifestly err by declining to

impose penalties to Commonwealth. Accordingly, the court affirmed
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the judgment.
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Kia Motors Am., Inc. v. Glassman
Oldsmobile Saab Hyundai, Inc.

Court: U.S. 6th Circuit Court of Appeals

Docket: 12-1202 Opinion Date: February 7, 2013

Judge: McKeague

Areas of Law: Commercial Law, Contracts

Glassman is a car dealer in Southfield, Michigan and an authorized

Kia dealer, under an Agreement that states that Glassman’s rights

are not exclusive. Glassman agreed to assume certain

responsibilities in its Area of Primary Responsibility, an area

undefined in the Agreement, but agreed “that it has no right or

interest in any [Area of Primary Responsibility] that [Kia] may

designate” and that “[a]s permitted by applicable law, [Kia] may

add new dealers to … the [Area of Primary Responsibility].”

Michigan’s Motor Dealers Act grants car dealers certain limited

territorial rights, even when the dealer has a nonexclusive franchise,

and requires manufacturers to provide notice to an existing dealer

before establishing a new dealer within a certain distance of the

existing dealer’s location. Receipt of notice gives the existing dealer

a cause of action to challenge the proposed new dealer. Kia and

Glassman entered into their Agreement in 1998, when the distance

for notice was 6 miles. A 2010 amendment increased the distance to

9 miles. The district court found that the parties did not agree to

comply with the 2010 Amendment and that the 2010 Amendment is

not retroactive. The Sixth Circuit affirmed, holding that the 6-mile

distance applies.
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Farnik v. Fed. Deposit Ins. Corp

Court: U.S. 7th Circuit Court of Appeals

Docket: 11-1601 Opinion Date: February 5, 2013

Judge: Williams

Areas of Law: Banking, Contracts, Government & Administrative
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Law

Borrowers obtained secured loans from InBank. Their promissory

notes established that InBank would calculate annual interest rates

by adding a predetermined amount, usually one percent, to a

variable index rate set by InBank at “its sole discretion,” which could

change up to once per day. InBank stated that it would set the rate

“at or around the U.S. prime rate.” Borrowers compared loan

statements and found that the rate was neither consistent across

customers nor close to the prime rate. After borrowers filed suit, the

Illinois Department of Financial and Professional Regulation took

control of InBank and appointed the Federal Deposit Insurance

Corporation as receiver. MB Financial purchased InBank accounts.

The borrowers filed an amended class action against MB, claiming

violations of the Interest Act, 815 ILCS 205/1, and the Consumer

Fraud and Deceptive Practices Act, 815 ILCS 505/1. The court

granted a motion to substitute the FDIC as defendant, then

dismissed. The Seventh Circuit held that dismissal was proper for

failure to exhaust remedies under the Financial Institutions Reform,

Recovery, and Enforcement Act, 12 U.S.C. 1821(d)(3)-(d)(13). The

claims relate to InBank’s alleged acts and omissions, not MB’s, and

there is no support for an assumption of liability argument.

http://j.st/LJu View Case

View Case on: Justia  Google Scholar

American Family Mutual Ins. Co. v.
Hollander

Court: U.S. 8th Circuit Court of Appeals

Docket: 11-2719 Opinion Date: February 1, 2013

Judge: Bye

Areas of Law: Contracts, Labor & Employment Law

American Family appealed the district court's order denying its

motion for judgment as a matter of law or, in the alternative, for a

new trial and awarding defendant attorney's fees pursuant to

section 91A.8 of the Iowa Wage Payment Collection Law (IWPCL).

The court concluded that the district court did not abuse its

discretion in granting defendant's Rule 15(b)(2) motion to amend

the pleadings to add the IWPCL claim because the claim was tried

with American Family's implied consent and the amendment did not

result in prejudice to American Family. The district court did not
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abuse its discretion in awarding attorney's fees to defendant under

the IWPCL. Any error in giving jury Instruction 13A was harmless in

light of the subsequently given Instruction No. 14. Accordingly, the

court affirmed the judgment of the district court.
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Leisnoi, Inc. v. Merdes & Merdes, P.C.

Court: Alaska Supreme Court

Docket: S-13790 Opinion Date: February 1, 2013

Judge: Stowers

Areas of Law: Constitutional Law, Contracts, Native American Law,

Real Estate & Property Law

Leisnoi, Inc. retained the law firm of Merdes & Merdes to represent

it in litigation against Omar Stratman over its certification of and

title to certain lands Leisnoi claimed under the Alaska Native Claims

Settlement Act. Leisnoi and Merdes entered a contingency fee

agreement under which, if Leisnoi was successful, Merdes would

receive an interest in the lands Leisnoi obtained or retained. The

case was resolved in 1992 in favor of Leisnoi, although Stratman

appealed and the related litigation continued for another decade. In

October 2008, the Stratman litigation finally concluded in Leisnoi's

favor. The following year, Merdes moved the superior court to issue

a writ of execution. Leisnoi opposed the motion, arguing among

other things that the judgment was void under 43 U.S.C. 1621(a)'s

restrictions on contingency fee contracts involving Alaska Native

Claims Settlement Act lands. In January 2010, the Superior Court

issued an order denying Leisnoi's motion and granting Merdes's

motion to execute. Six months later, Leisnoi paid Merdes the

remaining balance. Leisnoi then appealed the superior court's ruling.

The issue before the Supreme Court concerned questions of waiver

and whether the superior court's judgment was void or voidable.

Upon review of the matter, the Court concluded: (1) Leisnoi did not

waive its right to appeal by paying Merdes the balance due on the

judgment; (2) an Arbitration Panel's fee award and the superior

court's 1995 entry of judgment violated 43 U.S.C. 1621(a)'s

prohibition against attorney contingency fee contracts based on the

value of Native lands that were subject to the Act; (3) the superior

court's 2010 order granting Merdes's motion to execute on the 1995

judgment separately violated the Act's prohibition against executing

LKWD-PRR212_00724

LKWD-PRR212_00724



on judgments arising from prohibited attorney contingency fee

contracts; (4) notwithstanding the illegality of the Arbitration Panel

fee award and the 1995 judgment, Leisnoi was not entitled to relief

pursuant to Civil Rule 60(b) (the 1995 order was voidable rather

than void for purposes of Civil Rule 60(b), and therefore not subject

to attack under Civil Rule 60(b)(4)); and (5) Leisnoi was not entitled

to relief under Civil Rule 60(b)(5) or 60(b)(6). Accordingly, Merdes

was ordered to return Leisnoi's payment of the balance on the

judgment, but Leisnoi was not entitled to recover payments made

prior to the issuance of the writ of execution.
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City of Malvern v. Jenkins

Court: Arkansas Supreme Court

Docket: 12-297 Opinion Date: January 31, 2013

Judge: Hoofman

Areas of Law: Constitutional Law, Contracts, Injury Law

Plaintiffs filed a complaint alleging that, without their knowledge, the

City had erected a sewer line across Plaintiffs' property. Plaintiffs

contended that in doing so, the City damaged a water pipe owned

by Plaintiffs and that the damaged culvert was the proximate cause

of three washouts on their property. Plaintiffs alleged causes of

action for negligence and inverse condemnation. The City filed a

motion for summary judgment, which the circuit court denied. The

City appealed, arguing that the circuit court mischaracterized

Plaintiffs' claim as based on contract, rather than tort, and in so

doing denied the City the immunity to which it was entitled. The

Supreme Court reversed, holding (1) the circuit court erred in

finding Plaintiffs' negligence claim sounded in contract rather than

tort; and (2) the City was entitled to statutory immunity as to the

tort cause of action.
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Meador v. Total Compliance Consultants,
Inc.
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Court: Arkansas Supreme Court

Docket: 12-408 Opinion Date: January 31, 2013

Judge: Corbin

Areas of Law: Contracts, Injury Law

Plaintiff was employed by a staffing company and had been

contracted to work at Gates Rubber Company (Gates) when he

suffered an injury to his arm and hand, including the severing of

fingers. Plaintiff alleged that Total Compliance Consultants, Inc.

(TCC) had contracted with Gates to consult on safety-compliance

issues and that TCC either breached its contract or was negligent.

The circuit court dismissed the complaint, concluding that Plaintiff

was a third-party beneficiary of the contract between TCC and Gates

but that TCC was not negligent and did not breach its contract. The

Supreme Court affirmed, holding that Plaintiff's points on appeal

were either not appealable or lacked merit.
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Cagle v. Mathers Family Trust

Court: Colorado Supreme Court

Docket: 11SC496 Opinion Date: February 4, 2013

Judge: Bender

Areas of Law: Constitutional Law, Contracts, Energy, Oil & Gas Law

Through cold calls, defendants sold plaintiffs shares in oil and gas

joint ventures in Texas, Alabama and Mississippi. Plaintiffs all signed

agreements with forum selection clauses stating that courts in Dallas

County, Texas would have exclusive jurisdiction should any disputes

arising from the agreements arise. The ventures lost money, and

plaintiffs sued in Colorado, raising violations of the Colorado

Securities Act (CSA) and various other common-law claims.

Defendants moved to dismiss all claims citing the forum selection

clause. Plaintiffs argued on appeal that the clauses were void

because they were unenforceable on public policy grounds. Upon

review, the Supreme Court held that the forum selection clauses

were valid, and that they requires the parties to litigate their claims

in Texas.
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Jackson v. Shakespeare Found., Inc.

Court: Florida Supreme Court

Docket: SC11-1196 Opinion Date: January 31, 2013

Judge: Lewis

Areas of Law: Arbitration & Mediation, Contracts

Petitioners and Respondents entered into a contract for the

purchase of real property owned by Petitioners, twenty-five percent

of which constituted wetlands. Respondents filed an action against

Petitioners for fraudulent misrepresentation, alleging that in the

advertisement for the sale of the property, Petitioners knowingly

and falsely misrepresented that the property had no wetlands.

Petitioners moved to dismiss, asserting that the fraud claim arose

out of, and was related to, the contract, and therefore, the claim

fell within the arbitration provision of the contract. The trial court

granted the motion to dismiss. The court of appeal reversed,

holding that the action based on fraud was not a dispute subject to

arbitration under the contract. The Supreme Court quashed the

decision below and concluded that the fraud action had a contractual

nexus with, and a significant relationship to, the contract between

Petitioners and Respondents and was, as a general principle, within

the scope of the contract's broad arbitration provision. Remanded.
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Boelman v. Grinnell Mut. Reinsurance Co.

Court: Iowa Supreme Court

Docket: 110570 Opinion Date: February 1, 2013

Judge: Wiggins

Areas of Law: Contracts, Insurance Law

Plaintiffs, farmers, purchased a Farm-Guard insurance policy from

First Maxfield Mutual Insurance Association. Grinnell Mutual

Reinsurance Company (Grinnell Mutual) reinsured the policy. Two

years later, 535 of the hogs Plaintiffs were raising suffocated to

death in Plaintiffs' building. Plaintiffs filed a claim with Grinnell

Mutual to recover under the policy, but Grinnell Mutual denied the

claim. Plaintiffs sued Grinnell Mutual for breach of contract. Both

parties filed motions for summary judgment. The district court

denied Grinnell Mutual's motion and granted Plaintiffs' motion based
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on the reasonable expectation doctrine. The court of appeals

affirmed on alternative grounds, concluding the insurance policy was

ambiguous and construing the ambiguity in favor of Plaintiffs. The

Supreme Court reversed, holding (1) the policy was not ambiguous,

and as a matter of law, the policy did not provide coverage; and (2)

as a matter of law, the doctrine of reasonable expectations did not

apply here. Remanded with instructions to enter judgment in favor

of Grinnell Mutual.
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State, ex rel. Hecht v. City of Topeka

Court: Kansas Supreme Court

Docket: 102731 Opinion Date: February 1, 2013

Judge: Per Curiam

Areas of Law: Contracts

The City of Topeka attempted to purchase a new police helicopter

from Schreib-Air, Inc. with financing by Municipal Services Group,

Inc. (MSG) After a lease-purchase agreement was signed, the State

filed suit seeking a declaratory judgment that the agreement

between the City and Schreib-Air was invalid, void ab initio, and

ultra vires because the lease-purchase agreement failed to comply

with the cash-basis law. Although the helicopter was never actually

purchased, the district court held that the transactions with Schreib-

Air and MSG violated the cash-basis law and ordered that any

money given to MSG or Schreib-Air related to the helicopter

purchase was to be returned. The Supreme Court affirmed, holding

that Schreib-Air's agreement with the City was void when entered

into because the contract was made in violation of the cash-basis

law and, consequently, the contract was unenforceable.
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Olsen v. Johnston

Court: Montana Supreme Court

Docket: DA 12-0266 Opinion Date: February 5, 2013

Judge: Morris
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Areas of Law: Contracts, Real Estate & Property Law

Kristy Johnston, Judy Olsen, and their mother, Joyce Johnston,

owned real property as tenants in common. Joyce left her one-third

interest in the property to Kristy when she died. Kristy sent a letter

to Judy in 2009 in which she offered to buy Judy's interest in the

property or to sell her interest to Judy. Judy accepted Kristy's offer

to sell. Kristy subsequently attempted to reject Judy's acceptance

and revoke her offer to sell. Judy filed a complaint against Kristy.

The court granted Judy's motion for summary judgment,

determining that the letters exchanged between Judy and Kristy had

created an enforceable contract that satisfied the statute of frauds.

The Supreme Court affirmed, holding that the district court properly

concluded that the parties' exchange of letters created an

enforceable contract.
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N. Cheyenne Tribe v. Roman Catholic
Church

Court: Montana Supreme Court

Docket: DA 12-0010 Opinion Date: February 5, 2013

Judge: Morris

Areas of Law: Constitutional Law, Contracts, Injury Law, Trusts &

Estates

Defendants in this suit included the St. Labre Indian Education

Association, Inc. and the St. Labre Home for Indian Children and

Youth (collectively, St. Labre). After St. Labre experienced a

decrease in government funding, St. Labor began a fundraising

campaign that NCT asserted resulted in millions of dollars donated

to St. Labre through efforts that marketed the plight and need of

NCT. NCT filed suit against Defendants alleging (1) St. Labre's

fundraising system created a constructive trust on behalf of NCT and

St. Labre wrongfully converted those funds to its own use, thus

unjustly enriching itself; (2) contract and fraud type issues; and (3)

St. Labre unconstitutionally committed cultural genocide against

NCT. The district court dismissed all of NCT's motions. The Supreme

Court (1) reversed the district court's grant of summary judgment

on NCT's claim for unjust enrichment and the imposition of a

constructive trust that may arise from St. Labre's fundraising
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activities after 2002; (2) reversed the district court's grant of

summary judgment regarding St. Labre's fundraising activities

before 2002; and (3) affirmed the court's grant of summary

judgment on all of NCT's remaining claims.
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Turbines Ltd. v. Transupport Inc.

Court: Nebraska Supreme Court

Docket: S-11-042 Opinion Date: February 1, 2013

Judge: Stephen

Areas of Law: Contracts

Turbines, Ltd. purchased a replacement part for a helicopter engine

from Transupport, Inc., intending to use the part to fill an order

Turbines had received from a customer in Singapore to be shipped

to Malaysia. Turbines later learned that filling the order could

subject it to criminal liability, Turbines attempted to return the part

of Transupport and obtain a refund of the purchase price.

Transupport refused to refund the payment. Turbines then brought

this action seeking rescission of the purchase order. The district

court entered default judgment in favor after Transupport failed to

appear at a pretrial conference and the trial. The court of appeals

reversed the default judgment against Transupport and ordered

that Turbines' complaint be dismissed, concluding that the evidence

adduced at trial did not support rescission as a matter of law. The

Supreme Court affirmed, holding (1) the uncontroverted facts

provided no legal basis for rescission; and (2) thus, although

Transupport failed to appear for trial, the district court abused its

discretion in entering default judgment in favor of Turbines.
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Brook Valley Ltd. P'ship v. Mut. of Omaha
Bank

Court: Nebraska Supreme Court

Docket: S-12-039 Opinion Date: February 1, 2013

Judge: Connolly

Areas of Law: Banking, Contracts, Injury Law
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Prime Realty, Inc. (Prime) acted as general partner for two limited

partnerships (collectively, the Partnerships). Without the

Partnerships' limited partners' knowledge, Prime took out two loans

from a bank (the Bank) and, by deed of trust, secured the loans

with Partnerships' property. The Bank ultimately sold the collateral

and applied the proceeds to the loans. The Partnerships sued the

Bank for conversion, alleging that the loans were for a

nonpartnership purposes and, as such, Prime lacked authority to

offer the Partnerships' property as collateral without the limited

partners' consent under the Partnership agreements. The district

court concluded that the Bank had converted the Partnerships'

property and awarded the Partnerships damages and prejudgment

interest. The Supreme Court affirmed, holding (1) the Partnerships'

complaint was timely; (2) the Bank converted the Partnerships'

property; (3) the district court improperly awarded damages in the

full amount of the proceeds applied to the loans because a portion

of the first loan served a Partnership purpose; and (4) prejudgment

interest was proper only in the amount the Bank applied to the

second loan.
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Garcia v. Prudential Ins. Co. of Am.

Court: Nevada Supreme Court

Opinion Date: January 31, 2013

Judge: Douglas

Areas of Law: Contracts, Insurance Law

Appellant was the beneficiary of three life insurance policies insuring

her husband. After the death of Appellant's husband, Appellant and

one of the insurers (Insurer) disputed how the policy proceeds

would be paid to Appellant. Appellant, a Nevada domiciliary, filed a

complaint against Insurer on behalf of herself and a nationwide

class of similarly situated persons in federal court in New Jersey,

asserting claims for breach of contract, breach of fiduciary duty, and

unjust enrichment. Sitting in diversity, the U.S. district court granted

Insurer's motion to dismiss without prejudice. Appellant

subsequently filed this action against Insurer in a Nevada state

court, asserting claims for breach of fiduciary duty, breach of duties

arising from a confidential relationship, and breach of the covenant
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of good faith and fair dealing. The district court dismissed all of

Appellant's claims on issue preclusion grounds. The Supreme Court

affirmed, holding (1) here, New Jersey preclusion law applies under

the U.S. Supreme Court's decision in Semtek International Inc. v.

Lockheed Martin Corp.; and (2) under New Jersey law, Appellant

would be precluded from relitigating her claims in Nevada.
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Golden v. SM Energy Company

Court: North Dakota Supreme Court

Docket: 20120265 Opinion Date: February 1, 2013

Judge: VandeWalle

Areas of Law: Constitutional Law, Contracts, Energy, Oil & Gas

Law, Real Estate & Property Law

SM Energy Company appealed a summary judgment declaring that

A.G. Golden and other plaintiffs were entitled to a four percent

overriding royalty interest in leases and lands covered by a 1970

letter agreement and ordering SM to pay amounts due to Golden

and the other plaintiffs for these interests, and an order denying

SM's motion to amend or for relief from the judgment. Upon review

of the matter, the Supreme Court concluded the district court erred

in ruling as a matter of law that SM through its predecessors in

interest, expressly assumed an "area of mutual interest" clause in

the 1970 letter agreement and in expanding the judgment to

include unpled and unlitigated properties within the area of mutual

interest. Furthermore, the Court concluded the court correctly ruled

as a matter of law that SM owed Golden and the other plaintiffs

retroactive royalty payments on production from a certain well

located on the subject property.
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Gandee v. LDL Freedom Enters., Inc.

Court: Washington Supreme Court

Docket: 87674-6 Opinion Date: February 7, 2013

Judge: Johnson

Areas of Law: Arbitration & Mediation, Constitutional Law,
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Contracts

The issue before the Supreme Court in this case involved the

enforceability of a binding arbitration clause included within a debt

adjustment contract. The trial court denied the defendant's motion

to compel arbitration, ruling that the motion was untimely and that

the binding arbitration clause was unconscionable. Upon review of

the trial court record and the clause at issue, the Supreme Court

affirmed the trial court's holding that the clause was unconscionable,

which then required the Court to decide whether this conclusion as

to the validity of the binding arbitration clause is preempted by the

Federal Arbitration Act (FAA). Finding no preemption, the Court

affirmed.
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Am. States Ins. Co. v. Surbaugh

Court: West Virginia Supreme Court of Appeals

Docket: 11-1186 Opinion Date: February 6, 2013

Judge: Davis

Areas of Law: Contracts, Injury Law, Insurance Law

Gerald Kirchner accidentally shot and killed Robbie Bragg while both

men were working for Grimmett Enterprises (Grimmett). Kirchner's

mother, Barbara Surbaugh, filed a complaint against Bragg and

Grimmett. The parties settled, after which Defendants assigned all

claims they might have against their respective insurers for refusing

to provide a defense and coverage. Thereafter, Surbaugh filed a

declaratory judgment action against Grimmett's insurer, American

States. Both parties filed motions for summary judgment. At issue

was whether an employee exclusion in the policy was ambiguous

and whether the exclusion had been brought to the attention of

Grimmett. The circuit court denied the motions. After a jury trial,

the circuit court concluded that the employee policy exclusion was

unenforceable because the exclusionary language had not been

brought to the attention of Grimmett. The Supreme Court reversed,

holding that summary judgment should have been granted in favor

of American States, as American States established at the summary

judgment stage that no material issue of fact was in dispute as to

the exclusion being unambiguous and disclosed to Grimmett.

Therefore, the exclusion was enforceable.
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Bethke v. Auto-Owners Ins. Co.

Court: Wisconsin Supreme Court

Docket:
2010AP003153

Opinion Date: February 1, 2013

Judge: Bradley

Areas of Law: Contracts, Injury Law, Insurance Law

Petitioners sought underinsured motorist coverage (UIM) under a

policy issued by Auto-Owners Insurance Company (Owners) as a

result of an automobile accident caused by an allegedly negligent

driver of a rental vehicle owned by Avis Rent-a-Car (Avis). Avis, as a

car rental company, was statutorily required to pay $50,000 as a

result of the accident. Owners denied Petitioners' UIM claim,

asserting that because Avis was a self-insurer, the rental vehicle was

not an underinsured automobile under the terms of the policy. The

circuit court ruled in favor of Owners, determining that Avis was

unambiguously a self-insurer, and therefore, the Avis vehicle did not

fall within the policy definition of underinsured automobile. The court

of appeals affirmed. The Supreme Court reversed, holding (1) as

applied, the policy term "self-insurer" is ambiguous, and therefore,

the policy is interpreted in favor of Petitioners to afford coverage;

and (2) even if the term "self-insurer" appears to be unambiguous,

interpreting it to exclude self-insured rental vehicles from coverage

leads to an absurd result here. Remanded.
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BAE Sys. Info. & Elec. Sys. Integration,
Inc. v. SpaceKey Components, Inc.

Court: U.S. 1st Circuit Court of Appeals

Docket: 13-2240 Opinion Date: May 9, 2014

Judge: Casper

Areas of Law: Commercial Law, Consumer Law, Contracts

Appellee, which manufactures and distributes specialized products

for use in the defense, security, and aerospace industries, entered

into a consultant agreement with Appellant, under which Appellant

agreed to identify buyers for Appellee’s products. Three years later,

Appellee acquired the rights to manufacture and sell RH1280B field-

programmable gate array (“FPGA”)s, which are semiconductor

integrated circuits that are used in satellites and other space

equipment. Operating under the terms of the consultant agreement,

Appellant found customers for RH1280B FPGAs, accepted delivery of

the PFGAs, and resold the goods to its customers. Before Appellant

accepted delivery, however, Appellee warned it that the RH1280Bs

failed to meet certain specifications. Appellant subsequently refused

to pay an outstanding balance of $1,800,000, alleging that Appellee

breached its express warranty regarding the performance

characteristics of the RH1280B. Thereafter, Appellee terminated the

consultant agreement. The district court granted summary judgment

in Appellee’s favor. The First Circuit Court of Appeals affirmed,

holding that, under the circumstances of this case, the district court

correctly granted summary judgment in Appellee’s favor.

http://j.st/ZJyL View Case

View Case on: Justia  Google Scholar

Lopez-Munoz v. Triple-S Salud, Inc.

LKWD-PRR212_00738

LKWD-PRR212_00738



Court: U.S. 1st Circuit Court of Appeals

Docket: 13-1417 Opinion Date: May 9, 2014

Judge: Selya

Areas of Law: Contracts, Government & Administrative Law, Health

Law, Injury Law, Insurance Law

Plaintiff sought insurance coverage for gastric lap band surgery.

Defendant, a health-care insurer that covered Plaintiff by virtue of

Plaintiff’s husband’s employment with the federal government,

refused to cover the full cost of the surgery. Plaintiff brought tort

and breach of contract claims against Defendant in the Puerto Rico

Court of First Instance. Defendant removed the action to the federal

district court, asserting, inter alia, that the Federal Employees

Health Benefits Act of 1959 (FEHBA) completely preempted

Plaintiff’s local-law claims, thus conferring original jurisdiction on the

federal court. Defendant then moved to dismiss the case, arguing

that the FEHBA demanded exhaustion of administrative remedies.

Plaintiff, in the meantime, requested that the district court remand

the case to the Court of First Instance. The district court (1) denied

Plaintiff’s motion to remand, holding that the FEHBA completely

preempted Plaintiff’s claims and, thus, federal jurisdiction attached;

and (2) dismissed the action for Plaintiff’s failure to exhaust

administrative remedies. The First Circuit Court of Appeals reversed

the district court’s judgment of dismissal and its order denying

remand, holding that the court erred in concluding that the FEHBA

afforded complete preemption.
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CoreTel Virginia, LLC v. Verizon Virginia,
LLC

Court: U.S. 4th Circuit Court of Appeals

Docket: 13-1765 Opinion Date: May 13, 2014

Judge: Duncan

Areas of Law: Communications Law, Contracts

This case arose from a dispute between CoreTel and Verizon

regarding their respective responsibilities under an interconnection

agreement (ICA), a private contract that implements duties imposed

by the Telecommunications Act of 1996, 47 U.S.C. 151 et seq. Each

party contended that the other improperly billed it for various
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services. The district court granted summary judgment in Verizon's

favor on each claim. The court concluded that CoreTel was entitled

to summary judgment in its favor on both its and Verizon's claims

for declaratory relief relating to Verizon's facilities charges where

the ICA entitled CoreTel to order entrance facilities for

interconnection at TELRIC. The court remanded for consideration of

CoreTel's claim for injunctive relief. The court affirmed the district

court's grant of summary judgment on CoreTel's facilities claims

where the facilities CoreTel provided were not entrance facilities

under ICA 1.25 and CoreTel pointed to no provision of the ICA that

authorized it to simply levy facilities charges for any piece of

equipment that handled Verizon's traffic. The court affirmed the

district court's grant of summary judgment in Verizon's favor on

CoreTel's reciprocal compensation claims. Finally, the court affirmed

the district court's grant of summary judgment in Verizon's favor on

Verizon's switched-access claims.
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Nielsen v. McLean

Court: U.S. 6th Circuit Court of Appeals

Docket: 13-5689 Opinion Date: May 9, 2014

Judge: Sutton

Areas of Law: Animal / Dog Law, Contracts

Minnesota-based Everest breeds and races thoroughbreds.

Crestwood is a thoroughbred farm in Kentucky. The businesses

began working together in 1993. The parties entered a more

definite arrangement in 2008, for sale of Everest’s horses. Everest

would transfer ownership of more than 100 horses to Crestwood,

which would pay the horses’ day-to-day costs and would sell the

horses at a public auction or a private sale. The agreement

prohibited Crestwood from setting a “reserve” on any horse, a price

floor below which the sale would not go. Crestwood was to keep 25-

50 percent of the proceeds from each sale. The agreement provided

that Island Fashion and its unnamed filly would be sold at auction,

but remained Everest’s property. Crestwood tried to sell several

horses, including the Island Fashion filly. There were bids of

$850,000 and $875,000 for the filly. Everest had planted a separate

agent at the auction without Crestwood’s knowledge, who tried to

drive the selling price higher by placing a $900,000 bid. The sale
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failed. After learning what Everest had done, Crestwood kept

$219,513.89, 25 from selling other horses based on the failed high

bid for the filly (plus auction fees). Everest sued and Crestwood

counterclaimed. The district court granted summary judgment to

Crestwood and awarded $272,486.30 in attorney’s fees. The Sixth

Circuit affirmed.
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Hi-Lex Controls, Inc. v. Blue Cross Blue
Shield of MI

Court: U.S. 6th Circuit Court of Appeals

Docket: 13-1773 Opinion Date: May 14, 2014

Judge: Siler

Areas of Law: Contracts, ERISA, Insurance Law

Hi-Lex has about 1,300 employees. Blue Cross Blue Shield of

Michigan (BCBSM) served as a third-party administrator (TPA) for

Hi-Lex’s Health and Welfare Benefit Plan since 1991. Under the

Administrative Services Contracts (ASCs) between the parties,

BCBSM agreed to process healthcare claims for Hi-Lex employees

and grant those employees access to BCBSM’s provider networks.

BCBSM received an “administrative fee” set forth in ASC Schedule A

on a per-employee, per month basis. In 1993, BCBSM implemented

a new system, “retention reallocation,” to retain additional revenue.

Regardless of the amount BCBSM was required to pay a hospital for

a given service, it reported a higher amount that was then paid by

the self-insured client. Hi-Lex allegedly was unaware of the retention

reallocation until 2011, when BCBSM disclosed the fees in a letter

and described them as “administrative compensation.” Hi-Lex sued,

alleging breach of fiduciary duty under the Employee Retirement

Income Security Act, 29 U.S.C. 1104(a). The court awarded Hi-Lex

$5,111,431 in damages and prejudgment interest of $914,241. The

Sixth Circuit affirmed that: BCBSM was an ERISA fiduciary and

breached its fiduciary duty under ERISA section 1104(a), that

BCBSM conducted “self-dealing” in violation of section 1106(b)(1),

and that Hi-Lex’s claims were not time-barred.
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Armstrong, et al. v. Berco Resources,
LLC, et al.

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-3062 Opinion Date: May 15, 2014

Judge: Colloton

Areas of Law: Contracts, Energy, Oil & Gas Law, Real Estate &

Property Law

Plaintiffs filed suit seeking a declaratory judgment quieting title to an

interest in the Bakken formation that Phillip Armstrong purchased

from Berco. Armstrong also filed suit against Encore for breaching a

Letter Offer and for trespassing on, and converting the oil and gas

attributable to, Armstrong's interest. Berco counterclaimed. The

court affirmed the dismissal of Armstrong's quiet-title claim, based

on the district court's conclusion that the Purchase Agreement and

Assignment, taken together, conveyed to Armstrong a wellbore-only

assignment; Armstrong's trespass claim was properly dismissed

because Armstrong did not assert that Encore interfered with his use

of the two wellbores; Armstrong's conversion claim was properly

dismissed because Armstrong has an interest in only the Thompson

and Yttredahl wellbores, the equipment associated with those

wellbores, and the production through those two wellbores; the

breach of contract claim was properly dismissed because Armstrong

had no leasehold interest to transfer and thus could not comply with

the Letter Offer; and the district court correctly ruled that

Armstrong's unilateral alteration of Exhibit A before recording it

rendered the recorded Assignment null and void. Accordingly, the

court affirmed the judgment of the district court.
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BLB Aviation South Carolina v. Jet Linx
Aviation, LLC, et al.

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-3508, 12-
3461

Opinion Date: May 9, 2014

Judge: Gruender

Areas of Law: Contracts

BLB, an aviation company, brought contract claims against Jet Linx
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and others, and Jet Linx counterclaimed. The court concluded that

Jet Linx's tender of a check and BLB's act of depositing the check did

not amount to an accord and satisfaction; the district court did not

clearly err by finding that BLB did not agree to the terms of the

August 2008 letter at issue and, as a result, the district court did not

err by rejecting Jet Linx's defense of accord and satisfaction; the

court affirmed the district court's judgment for BLB with respect to

its claim for unpaid lease payments under the dry lease agreement

(DLA) and the award of $141,400 to BLB; the court affirmed the

district court's judgment for BLB on its claim that Jet Linx breached

the management services agreement (MSA) by "marking up" the

cost of maintenance; the court reversed and remanded the district

court's judgment with regard to Jet Linx's failure to maintain the

maintenance records and part tags where it was error to choose

diminution in values as the appropriate measure of BLB's damages;

and the court affirmed the district court's judgment in favor of Jet

Linx on its counterclaim for breach of the MSA and the award of

damages to Jet Linx.
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United Nat'l Maint. v. San Diego
Convention Ctr.

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-56809 Opinion Date: May 14, 2014

Judge: Farris

Areas of Law: Antitrust & Trade Regulation, Contracts, Injury Law

UNM, a trade show cleaning company, filed suit against SDC,

alleging claims for interference with contract, interference with

prospective economic advantage, and antitrust violations. The court

reversed the district court's holding that under California law, SDC

could not be held liable for the tort of intentional interference with

contractual relationship; reversed the grant of judgment as a matter

of law on that ground; affirmed the district court's holding that it

committed instructional error by not interpreting the terms of the

contract and that this error constituted prejudicial error that

warranted a new trial; affirmed the district court's holding that SDC

possessed state action immunity from UNM's antitrust claim; held

that the a new trial is warranted on UNM's claim for intentional

interference with contractual relationship; and concluded that, under
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California law, SDC could not be liable for punitive damages because

it is a public entity.
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Monsanto Co. v. E.I. du Pont de Nemours
& Co.

Court: U.S. Federal Circuit Court of Appeals

Docket: 13-1349 Opinion Date: May 9, 2014

Judge: Lourie

Areas of Law: Agriculture Law, Contracts, Drugs & Biotech, Patents

Monsanto developed a genetic modification in soybean seeds

(Roundup Ready® (RR)), known as the 40-3-2 event (RR trait),

which enables soybean plants to tolerate application of glyphosate

herbicide to kill weeds. Monsanto owns the patent for the RR trait

and granted Pioneer a license to produce and sell seeds containing

the traits. After Pioneer became a subsidiary of DuPont, Monsanto

and Pioneer entered into an amended license, under which DuPont

produced and sold RR trait seed. In 2006, DuPont announced that it

had developed a glyphosate-tolerant trait, OGAT, expected to confer

tolerance to both glyphosate and acetolactate synthase inhibitor

herbicide. Testing indicated that OGAT alone did not provide

sufficient glyphosate-tolerance for commercial use. DuPont then

combined OGAT with the RR trait; the OGAT/RR stack provided

increased yields in field trials. DuPont did not sell any OGAT/RR

product, however, and discontinued development. Monsanto sued

DuPont for breach of the license and patent infringement. The

district court granted partial judgment to Monsanto, holding that the

license was unambiguous and did not grant the right to stack non-

RR technologies with the licensed” trait, but allowed DuPont to

amend its answer to assert reformation counterclaims and defenses.

The court ultimately told DuPont to “either voluntarily dismiss these

reformation claims or produce … all documents … previously

withheld.” DuPont continued litigating its reformation counterclaims

and produced previously withheld internal e-mails that showed its

awareness that it did not have the right to commercialize the

OGAT/RR stack. The court found that DuPont’s position was not

rooted in fact, that DuPont made misrepresentations and had

perpetrated a fraud on the court, struck DuPont’s reformation

defense and counterclaims, and awarded limited attorney fees to
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Monsanto. The Federal Circuit affirmed.
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Alfa Life Insurance Corporation v. Colza

Court: Alabama Supreme Court

Docket: 1111415 Opinion Date: May 9, 2014

Judge: Stuart

Areas of Law: Contracts, Injury Law, Insurance Law

Alfa Life Insurance Corporation ("Alfa") and Brandon Morris, an

agent for Alfa, appealed a judgment entered against them following

a jury verdict for Kimberly Colza, the widow of Dante Colza. In

2010, Morris met with Dante to assist him in completing an

application for a life-insurance policy. There was disputed evidence

as to whether Morris asked Dante whether he had had a moving

traffic violation, a driver's license suspended, or an accident in the

prior three years, it was undisputed that Morris entered a

checkmark in the "No" box by that question. The evidence indicated

that Dante applied for the Preferred Tobacco premium rate. Dante

named Kimberly as the beneficiary under the policy. At the close of

the meeting, Kimberly wrote a check payable to Alfa for $103.70,

the monthly Preferred Tobacco premium rate. Kimberly testified at

trial that Morris informed them that Dante would be covered as soon

as they gave Morris the check. Dante was later examined by the

medical examiner. During the examination, Dante informed the

examiner that his family had a history of heart disease and that he

had had moving traffic violations within the past five years. The day

after he had his medical examination, Dante was killed in an

accident. Two days later, Alfa received the medical examiner's

report, which indicated that Dante's family had a history of heart

disease, that Dante's cholesterol was above 255, and that Dante

had had moving traffic violations in the past five years. In light of

the report, Alfa's underwriters determined that Dante was not

eligible for the Preferred Tobacco rate for which he had applied;

rather, the proper classification would have been the Standard

Tobacco rate (which had a higher premium). Additionally, in light of

the moving vehicle violations, Dante was a greater risk to insure and

a "rate-up" of $2.50 per $1,000 worth of coverage was required.

Alfa notified Kimberly by letter that no life-insurance coverage was

available for Dante's death "because no policy was issued and the
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conditions of coverage under the conditional receipt were not met."

Kimberly sued Alfa seeking to recover under the terms of the

conditional receipt (an acknowledgment of the policy). She alleged,

among other claims, that Alfa had breached the contract and had

acted in bad faith when it refused to pay life-insurance benefits on

Dante's death. Kimberly also sued Morris, alleging, among other

claims, that he had negligently failed to procure insurance coverage

for Dante. After a trial, the jury found that Alfa had breached the

contract and had in bad faith refused to pay the insurance benefits

due, and that Morris had negligently failed to procure insurance.

Upon review, the Supreme Court concluded Alfa and Morris were

entitled to a judgment as a matter of law on those claims, and the

trial court erred by submitting the claims to the jury for

consideration.
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Johnson Controls, Inc. v. Liberty Mutual
Insurance Company

Court: Alabama Supreme Court

Docket: 1121288 Opinion Date: May 9, 2014

Judge: Parker

Areas of Law: Business Law, Construction Law, Contracts,

Government & Administrative Law, Insurance Law

This case arose from a contract between Roanoke Healthcare

Authority (doing business as Randolph Medical Center) and Batson-

Cook Company, a general contractor, to renovate the medical

center, located in Roanoke. Batson-Cook received written notice

from Roanoke Healthcare that work on the renovation project had

been suspended. Batson-Cook notified one of its subcontractors,

Hardy, of the suspension and stated that "[t]he contract has been

suspended by [Roanoke Healthcare] through no fault of Batson-

Cook ... or its subcontractors. [Roanoke Healthcare] is currently out

of funding and has subsequently closed the facility while seeking a

buyer." Liberty Mutual, the project's insurer, alleged in its answer

that Roanoke Healthcare failed to pay Batson-Cook $241,940.51 for

work performed pursuant to the contract. Batson-Cook sent Hardy a

change order the change order deducted from the subcontract the

$147,000 in equipment and materials another subcontractor Hardy

hired, Johnson Controls, Inc. (JCI), had furnished for the renovation
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project and for which it has not received payment. JCI notified

Liberty Mutual, Roanoke Healthcare, Batson-Cook, and Hardy by

certified letters of its claim on a payment bond. The letters identified

Batson-Cook as the general contractor and Hardy as the debtor.

Liberty Mutual denied the claim. JCI sued Liberty Mutual, alleging JCI

was entitled to payment on the payment bond Liberty Mutual had

issued to Batson-Cook. Upon review, the Supreme Court concluded

JCI was a proper claimant on the payment bond. Therefore, the

circuit court erred in entering a summary judgment in favor of

Liberty Mutual and denying JCI's summary judgment motion.
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Southeast Construction, L.L.C. v. WAR
Construction, Inc.

Court: Alabama Supreme Court

Docket: 1120618 Opinion Date: May 9, 2014

Judge: Bryan

Areas of Law: Arbitration & Mediation, Business Law, Contracts

Southeast Construction, L.L.C. ("SEC") appealed a Circuit Court

order enforcing, a previous judgment entered by that court based

on an arbitration award in favor of WAR Construction, Inc ("WAR").

Upon review of the facts of this case, the Supreme Court affirmed in

part, reversed in part, and remanded for further proceedings. The

Court concluded the circuit court erred in finding in a January 9

order that "all liens and claims against SEC ... from WAR's

subcontractors/suppliers that filed a lien on the project ... ha[d]

been released and/or adequate security ha[d] been provided."

Furthermore, the Court concluded the circuit court erred in finding

that WAR had "attempt[ed] to comply with what the Supreme Court

ordered the circuit court to implement as of May 13, 2011," and that

WAR was entitled to have the interest owed under the arbitrators'

award and the May 9 judgment calculated from that date.
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Bank of the Ozarks, Inc. v. Walker
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Court: Arkansas Supreme Court

Docket: CV-13-890 Opinion Date: May 15, 2014

Judge: Hannah

Areas of Law: Arbitration & Mediation, Banking, Class Action,

Contracts

Appellees filed a class-action complaint against a Bank, asserting

several claims arising from the Bank’s alleged practice of

manipulating customers’ checking-account debit transactions to

maximize the amount of overdraft fees charged to each customer.

The Bank filed a motion to dismiss, or alternatively, a motion to

compel arbitration based on an arbitration provision contained in the

Deposit Agreement attached to Appellees’ complaint. In response,

Appellees denied the existence of a valid arbitration agreement. The

circuit court denied Bank’s motion, ruling that the arbitration

provision was unconscionable and, thus, unenforceable. The

Supreme Court reversed, holding that because the circuit court did

not find that there was a valid arbitration agreement, the case must

be remanded to the circuit court to determine whether there was a

valid agreement to arbitrate between the parties.
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Pack 2000, Inc. v. Cushman

Court: Connecticut Supreme Court

Docket: SC18789 Opinion Date: May 20, 2014

Judge: Palmer

Areas of Law: Contracts, Real Estate & Property Law

Plaintiff and Defendant entered into a series of agreements

pursuant to which (1) Defendant agreed to transfer the

management and, at the option of Plaintiff, the ownership of two

automobile repair shops to Plaintiff; and (2) Plaintiff had the option

to purchase the realty on which the shops were located on the

condition that Plaintiff was in compliance with the terms of the

agreements. When Plaintiff sought to exercise the options,

Defendant refused to convey the properties, asserting that Plaintiff

had not strictly complied with the agreements’ terms. The trial court

determined that Plaintiff was entitled to specific performance of the

options because it had substantially complied with the terms of the

agreements. The Appellate Court reversed, concluding (1) the

LKWD-PRR212_00748

LKWD-PRR212_00748



agreements were subject to a strict compliance standard, rather

than a substantial compliance standard; and (2) Plaintiff had not

strictly complied with the agreements' terms. The Supreme Court

reversed, holding that the trial court (1) properly applied a standard

of substantial rather than strict compliance with the terms of the

parties’ agreements in resolving Plaintiffs’ claim; and (2) properly

determined that Plaintiff was entitled to specific performance of the

options because it had substantially complied with the terms of the

parties’ agreements.
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Miller-Davis Co. v. Ahrens Construction,
Inc.

Court: Michigan Supreme Court

Docket: 145052 Opinion Date: April 15, 2014

Judge: Kelly

Areas of Law: Business Law, Construction Law, Contracts

Miller-Davis Company was an "at risk" contractor for the Sherman

Lake YMCA's natatorium project. Miller-Davis hired defendant Ahrens

Construction, Inc., as a subcontractor to install similar roof systems

on three rooms, including the natatorium. After nearly a decade of

litigation and alternative dispute resolution proceedings, the

indemnification contract underlying the troubled natatorium roof in

this case was brought before the Supreme Court. The Court

previously held that the six-year period of limitations of MCL

600.5807(8) applied to the parties’ indemnification contract. Upon

further review, the Court held that the indemnity clauses in the

parties’ subcontract applied here, because the plain language of the

indemnification clauses extended to Ahrens’s failure to undertake

corrective work as obligated by the subcontract. Furthermore,

because the Sherman Lake YMCA made a "claim" upon Miller-Davis

which triggered Ahrens’s liability under the indemnity clauses,

Ahrens’ failure to indemnify caused the damages Miller-Davis

sustained in undertaking the corrective work itself. Finally, the Court

held that Miller-Davis’ claim was not barred by the six-year statute

of limitations found in MCL 600.5807(8). Rather, Miller-Davis’ breach

of contract claim for Ahrens’s failure to indemnify is distinct from its

breach of contract claim based on Ahrens’s failure to install the roof

according to specifications, and Miller-Davis’s indemnity action
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necessarily accrued at a later point. The Court reversed that portion

of the Court of Appeals’ opinion discussing Miller-Davis’s indemnity

claim, and remanded this case to the Circuit Court for entry of

judgment in Miller-Davis’s favor and to determine whether Miller-

Davis is entitled to attorney’s fees under the relevant indemnification

clauses.
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Freese v. Mitchell

Court: Mississippi Supreme Court

Docket: 2013-CA-
00361-SCT, 2012-CA-
01045-SCT

Opinion Date: May 15, 2014

Judge: Waller

Areas of Law: Arbitration & Mediation, Contracts, Legal Ethics

This case arose out of a fee dispute between associated attorneys

arising out of mass-tort cases in Copiah County between 2005 and

2010. The first appeal arose out of a joint-venture agreement

between Don Mitchell and the law firm of Sweet & Freeese, PLLC.

The second appeal stemmed from an alleged oral referral

agreement between McHugh Fuller Law Group, PLLC, and the

members of the joint venture. The appellants in this consolidated

appeal challenged the County Chancery Court’s denial of their

motions to compel arbitration of claims brought against them by

Mitchell and the McHugh Fuller Law Group, PLLC. Finding no error,

the Supreme Court affirmed.
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Stern Oil Co. v. Border States Paving,
Inc.

Court: South Dakota Supreme Court

Docket: 26729 Opinion Date: May 14, 2014

Judge: Per Curiam

Areas of Law: Construction Law, Contracts

Border States Paving Company, Inc. was the prime contractor on a
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South Dakota Department of Transportation road construction

project. Weatherton Contracting Company, Inc. entered into a

subcontract with Border States to supply crushed aggregate for the

project. Stern Oil Company sold Weatherton fuel and petroleum

products necessary for Weatherton to perform its subcontract, but

Weatherton failed to pay Stern Oil for the products. Stern Oil

Company brought suit against Border States and its surety, Liberty

Mutual Insurance Company, pleading causes of action against

Border States for unjust enrichment and breach of an alleged third-

party beneficiary payment agreement to pay the bill and against

Liberty Mutual for payment on the bond. The circuit court granted

summary judgment against Stern Oil on all claims. The Supreme

court affirmed, holding that the circuit court did not err in granting

summary judgment against Stern Oil on its claims.
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Amedisys, Inc. v. Kingwood Home Health
Care, LLC

Court: Texas Supreme Court

Docket: 12-0839 Opinion Date: May 9, 2014

Judge: Boyd

Areas of Law: Contracts, Injury Law

Plaintiff and Defendant were competitors. Plaintiff sued Defendant

for tortious interference with Plaintiff’s non-solicitation agreements

with employees. Five days after receiving a settlement offer from

Defendant, Plaintiff filed its designation of expert witnesses. After

Defendant filed its own expert designations, Plaintiff sent a letter

“accepting” Defendant’s settlement offer. Defendant refused to pay

the previously agreed-to amount based on fraudulent inducement

and failure of consideration. Plaintiff amended its pleadings to assert

a breach of contract claim based on the alleged settlement

agreement. The trial court granted Plaintiff’s summary judgment

motion on the breach of contract claim. The court of appeals

reversed, concluding that no settlement agreement existed because

Plaintiff had not accepted all of the offer’s material terms. The

Supreme Court reversed, holding that the evidence established that

Plaintiff accepted Defendant’s offer. Remanded.
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View Case on: Justia  Google Scholar

AllianceOne Receivables Mgmt., Inc. v.
Lewis

Court: Washington Supreme Court

Docket: 87445-0 Opinion Date: May 8, 2014

Judge: Fairhurst

Areas of Law: Consumer Law, Contracts

AllianceOne Receivables Management Inc. instituted a collections

action against William Carl Lewis Jr. and then voluntarily dismissed

it. Lewis claimed he was entitled to attorney fees as the "prevailing

party" under RCW 4.84.250 and .270 since under RCW 4.84.270 a

defendant is a prevailing party when the plaintiff "recovers nothing."

The district court denied Lewis' fee request, holding that there is no

prevailing party for the purposes of an award of attorney fees when

the plaintiff voluntarily dismisses the action. Finding no reversible

error, the Supreme Court affirmed.
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United States v. Richter 
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Massachusetts Supreme Judicial Court

United States v. Gregory 

Constitutional Law, Criminal Law 
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United States v. Jones 
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U.S. Court of Appeals for the Fifth Circuit
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Dupey v. State 
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State v. Maloney 

Civil Rights, Criminal Law 

Montana Supreme Court

United States v. Durham 
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Evans v. State 
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U.S. Court of Appeals for the Fourth Circuit

North Dakota v. Jennewein 

Constitutional Law, Criminal Law 
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U.S. Court of Appeals for the Eighth Circuit
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United States v. Reaves 

Constitutional Law, Criminal Law 
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Criminal Law 
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California Court of Appeal

Oregon v. Lane 

Constitutional Law, Criminal Law 

Oregon Supreme Court

Washington v. Fedorov 

Constitutional Law, Criminal Law 

Washington Supreme Court

Fagan v. Mississippi 

Constitutional Law, Criminal Law 

Supreme Court of Mississippi

Baxter v. Mississippi 

Constitutional Law, Criminal Law 

Supreme Court of Mississippi

United States v. Taylor 

Criminal Law 

U.S. Court of Appeals for the Seventh Circuit

United States v. Shiu Lung Leung 

Criminal Law, White Collar Crime 
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United States v. Johnson

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2460

Opinion Date: July 31, 2015

Areas of Law: Criminal Law, Tax Law, White Collar Crime

Poynter operated an Original Issue Discount (OID) scheme, under

which taxpayers falsely list large amounts of OID interest income

from municipal bonds and certificates of deposit and corresponding

amounts of withholding and claim large tax refunds. Johnson

recruited clients and paid Poynter 50 percent of the fee. Her contract

included a statement that Poynter’s material was not legal or tax

advice. By signing the contract, Johnson agreed that she was not

affiliated with the IRS. Clients signed a contract that listed a $20

million penalty for disclosure and certified that the client was not
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affiliated with any government agency. Johnson completed Kennedy’s

2008 return stating that Kennedy had earned $89,605 in OID income,

that $87,492 was withheld, and that Kennedy was entitled to a

$61,959 refund. Kennedy was unemployed and received only

disability income, none of which was withheld. Kennedy paid Johnson

$4117 by deposit into a third party’s bank account. Poynter submitted

Gray’s 2007 tax return, listing income of $401,068 and withholding of

$401,067. The IRS deposited a $278,874 refund; Gray paid Poynter

$15,000. Gray filed additional fraudulent returns for other tax years.

After Poynter’s scheme was uncovered, 14 defendants were indicted.

Johnson and Gray were each convicted of making a false claim for a

tax refund, 18 U.S.C. 287. Johnson was sentenced to 48 months’

imprisonment; Gray to 60 months. The Eighth Circuit affirmed,

rejecting challenges to the sufficiency of the evidence; to calculation

of the intended amount of loss; and to application of an increase for

an offense that involved sophisticated means.
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United States v. Pierre

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2904

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law

Pierre and three co-defendants were charged, in the Minnesota

district court, with conspiracy to defraud the government, 18 U.S.C.

286, by submitting 1066 false tax returns and claiming undeserved

tax refunds of about $6.9 million. They used social security numbers

belonging to Florida prisoners on returns and, allegedly, incorporated

fictitious businesses in Minnesota, opened bank accounts on behalf of

those businesses, and collected tax refunds in those accounts. The

indictment also charged Pierre with money laundering, 18 U.S.C.

1957. Before the Minnesota indictment was returned, Pierre and two

co-defendants were indicted in Florida. Pierre’s Florida codefendants

were not mentioned in the Minnesota indictment. The Florida

indictment charged conspiracy to defraud the United States, 18

U.S.C. 286, conspiracy to use unauthorized access devices (section

1029(b)(2)), use of unauthorized access devices (section 1029(a)(2)),
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1029(b)(2)), use of unauthorized access devices (section 1029(a)(2)),

and aggravated identity theft (section 1028A(a)(1)). The indictment

also charged Pierre with possession of 15 or more unauthorized

access devices (i.e., debit cards and social security numbers), 18

U.S.C. 1029(a)(3). A jury convicted Pierre on all counts charged in

Florida. Pierre unsuccessfully moved three times to dismiss his

Minnesota indictment on double jeopardy grounds. The Eighth Circuit

affirmed, holding that the prior conviction did not encompass either

the same conspiracy or the money laundering offense charged in

Minnesota.
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State v. Ford

Court: Kansas

Supreme Court

Docket: 109806

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

In Ford I, a district court presiding over Defendant’s criminal case

ordered and received a competency evaluation. There was no record

of a subsequent competency hearing, and yet the court did not

suspend proceedings pursuant to Kan. Stat. Ann. 22-3302. Rather,

the court accepted Defendant’s guilty plea and sentenced him. In

Ford II, Defendant filed a motion to correct an illegal sentence,

arguing that the Ford I court lacked jurisdiction to convict him. The

Ford II court denied Defendant’s motion after conducting a

retrospective competency hearing and finding that Defendant had

been competent when he entered his plea. The Supreme Court

reversed, holding (1) future movants cannot use a motion to correct

an illegal sentence to claim a violation of section 22-3302; (2) under

the facts of this case, a meaningful retrospective competency hearing

could rectify the district court’s failure to comply with section 22-3302

during Ford I; but (3) because Defendant was not present for the

Ford II retrospective competency hearing and there was no indication

he waived his right to be present, the procedural competency error

had not been rectified. Remanded.
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Fraser v. Lynch

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3187

Opinion Date: July 31, 2015

Areas of Law: Criminal Law, Immigration Law

In 2003, Fraser, a citizen of Canada, married a U.S. citizen. In 2006,

his wife filed an I-130 Petition to adjust Fraser’s status based on their

marriage; Fraser filed an I-485 Application to Register Permanent

Residence or Adjust Status. The petition and application were granted

in 2007. Weeks later, the Department of Homeland Security

determined that Fraser’s application had been approved in error. DHS

believed that in 1991, Fraser had been convicted in Canada of

possession of cocaine for the purpose of trafficking. Fraser appeared

before an Immigration Judge. The government provided a Trial

Disposition from Canada dated March, 1991, plus an Information,

dated April, 1990, which identified the offense charged as possession

of cocaine for the purpose of trafficking. The Trial Disposition did not

identify the offense to which Fraser pleaded guilty and for which he

was sentenced. The IJ concluded that the documentation presented,

in combination, proved by clear and convincing evidence that Fraser

had been convicted in Canada of possession of cocaine for the

purpose of trafficking and that Fraser was inadmissible at the time of

his adjustment of status, 8 U.S.C. 1182(a)(2)(A)(i)(II) and deportable

under 8 U.S.C. 1227(a)(1)(A). The BIA and Eighth Circuit dismissed

Fraser’s appeals.

http://j.st/4mNq View Case

View Case On: Justia Google Scholar

State v. Murray

Court: Kansas

Supreme Court

Docket: 110214

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

In 1983, Defendant was charged with felony murder and aggravated
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robbery. Prior to trial, the district court ordered and Defendant

received a competency evaluation. The record, however, did not

reflect that the district court conducted the mandated competency

hearing mandated by Kan. Stat. Ann. 22-3302. Defendant was

subsequently convicted. In 2009, Defendant filed a motion to correct

an illegal sentence, arguing that the district court lacked jurisdiction

to convict and sentence him due to the court’s failure to conduct a

competency hearing. The district court denied the motion, but the

Supreme Court remanded the case. On remand, the district court

conducted a retrospective competency hearing and found that

Defendant was competent to stand trial in 1983. The court then

denied Defendant’s motion to correct an illegal sentence. The

Supreme Court affirmed, holding (1) the district court did not exceed

the Murray I mandate; and (2) the district court did not err in

determining that the retrospective competency hearing could rectify

the procedural due process error in Defendant’s underlying case.
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Thomas v. Attorney General

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 13-14635

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

Petitioner, sentenced to death for murdering his wife, appealed the

district court's denial of his federal habeas petition. The district court

held that the petition was untimely, but that petitioner was entitled to

equitable tolling in light of his attorney’s egregious misconduct.

However, the district court denied relief on the merits. The Attorney

General filed a motion to limit briefing to the question of equitable

tolling. Petitioner filed a motion to stay the current briefing schedule

until the resolution of the AG's motion. The court concluded, sua

sponte, that the proper course is to remand this case to the district

court to make additional and detailed findings of fact concerning

petitioner's claim to equitable tolling, including exactly what may have

happened and, most importantly, why counsel did not timely file this

section 2254 petition. The court directed the district court to apply

these findings of fact to the changing landscape in the law of
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these findings of fact to the changing landscape in the law of

equitable tolling. Accordingly, the court denied as moot the state's

motion to limit briefing before the court to equitable tolling and the

petitioner's motion to stay the current briefing schedule.
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United States v. Surratt, Jr.

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 14-6851

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

Defendant, convicted of conspiracy to distribute cocaine and

sentenced to life imprisonment, appealed the district court's denial of

his petition for a writ of habeas corpus under 28 U.S.C. 2241, seeking

relief pursuant to United States v. Simmons. Had defendant been

sentenced after Simmons, defendant would have faced a lower

mandatory minimum sentence than the mandatory life term that he

actually received. The court concluded that the district court lacked

jurisdiction under section 2255(e) to consider defendant’s section

2241 petition. The court noted that it was not unsympathetic to

defendant's claim due to the gravity of the life sentence. However,

Congress has the power to define the scope of the writ of habeas

corpus, and Congress has exercised that power here to narrowly limit

the circumstances in which a section 2241 petition may be brought.

The petition, in this case, does not present one of the permitted

circumstances. Accordingly, the court affirmed the judgment.
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Johnson v. State

Court: Supreme

Court of Nevada

Citation: 131 Nev.

Adv. Op. No. 58

Opinion Date: July 30, 2015
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Areas of Law: Criminal Law

After a jury trial, Defendant was convicted of various criminal

offenses. During trial, the jury was permitted to hear testimony

regarding an out-of-court “show-up” identification during which

Defendant was identified by the victims as the perpetrator of the

offenses. In addition, the victims testified at trial and identified

Defendant in court as one of the perpetrators. On appeal, Defendant

argued (1) the show-up was improperly conducted in violation of his

constitutional due process rights, and (2) he was improperly

sentenced as a habitual criminal. The Supreme Court affirmed the

judgment of conviction and sentence, holding (1) the identification

procedure used in this case was not unnecessarily suggestive, and the

identification was reliable, and therefore, the trial court did not plainly

err by admitting the identification testimony into evidence; and (2)

the district court properly exercised its discretion to sentence

Defendant as a habitual criminal.
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State v. Knowles

Court: Tennessee

Supreme Court

Docket: W2013-

00503-SC-R11-CD

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

After a jury trial, Defendant was convicted of rape of a child. During

trial, when the prosecution made election of the facts it was relying

upon to establish the charge, the prosecution mistakenly identified

the method of sexual penetration. This error was repeated in the jury

instruction concerning the election. Defendant appealed, challenging

only the sufficiency of the evidence to support his conviction. The

Court of Criminal Appeals affirmed. In affirming the conviction, the

Court of Criminal Appeals sua sponte raised this issue of whether the

error in the State’s election of offenses constituted reversible error.

The court concluded that the State’s inaccurate election error was

harmless. The Supreme Court affirmed, holding (1) the Court of

Criminal Appeals erred by failing to subject the election issue to plain

error analysis; but (2) after reviewing the record pursuant to the
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plain error doctrine, and under the circumstances of this case, the

election error did not entitle Defendant to relief.
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State v. Nelson

Court: Utah

Supreme Court

Citation: 2015 UT 62

Opinion Date: July 31, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of two counts of

aggravated murder and one count of theft by receiving a stolen

motor vehicle. Defendant was sentenced to life in prison without the

possibility of parole on the aggravated murder counts. Defendant

appealed, raising several claims of ineffective assistance of counsel.

The Supreme Court granted Defendant’s motion for remand and

stayed the appeal. After a hearing, the district court rejected all of

Defendant’s claims. The Supreme Court affirmed Defendant’s

convictions, holding that defense counsel either did not perform

deficiently or that Defendant failed to show prejudice stemming from

defense counsel’s alleged deficiencies.
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California v. Perez

Court: California

Court of Appeal

Docket: C078169

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law

After defendant Jesse David Perez was released on his own

recognizance (OR) on a felony drug charge, he was convicted of both

the drug and felony failure to appear (FTA) charges and sentenced to

prison. He appealed, voluntarily dismissed his appeal, and his

conviction became final in early 2014. Later that year, California

voters passed Proposition 47, the Safe Neighborhoods and Schools
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Act (the Act), which, among other things, reduced defendant's drug

charge to a misdemeanor. Defendant petitioned to modify his drug

sentence under the Act, and also sought to have the FTA reduced to

a misdemeanor, reasoning that because the underlying charge was

now a misdemeanor "for all purposes," the FTA should have been

reduced to a misdemeanor. The trial court reduced the drug charge

to a misdemeanor, declined to reduce the FTA, and sentenced

defendant to prison based on the felony FTA. The Court of Appeal

affirmed, finding that the Legislature deemed willfully failing to

appear more serious when the underlying charge was a felony. The

outcome of the underlying charge is irrelevant to the degree of the

FTA crime. The Court found nothing in the Act changed this view.

Accordingly, the Court affirmed defendant's sentence.
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Barber v. Schmidt

Court: Alaska

Supreme Court

Docket: S-15141,

Docket: S-15152

Opinion Date: July 31, 2015

Areas of Law: Civil Rights, Class Action, Criminal Law

Six Alaska prisoners jointly filed a pro se putative class-action

complaint against various Department of Corrections officials. Their

complaint listed 18 causes of action, many of which addressed

changes in Department policy regarding inmate purchase and

possession of gaming systems and restrictions on mature-rated video

games. One of the prisoners moved for class certification and for

appointment of counsel. The superior court denied the class action

motion on the grounds that pro se plaintiffs could not represent a

class, and denied the appointment of counsel. The Department then

moved for dismissal of the prisoners’ complaint for failing to state a

claim upon which relief could be granted. The superior court granted

this motion on the ground that all of the claims were class action

claims that could not be pursued. Two of the plaintiffs, Jack Earl, Jr.

and James Barber, each filed an appeal (which were consolidated for

the purposes of this opinion). They argued that the superior court

erred in denying the motion for class certification, denying the motion

for appointment of counsel, and dismissing the complaint for failure
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for appointment of counsel, and dismissing the complaint for failure

to state a claim upon which relief can be granted. Upon review of

their arguments on appeal, the Supreme Court concluded the

superior court did not err in denying class certification and

appointment of counsel, but reversed the dismissal of the action and

remanded for further proceedings.
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California v. Knight

Court: California

Court of Appeal

Docket: D067410

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant-appellant Darius Knight was convicted by jury of robbery,

and the jury found not true the special allegation that he inflicted

great bodily harm on the victim. The robbery was his third strike, and

as a result, was sentenced to a term of 25 years to life. On appeal,

defendant argued the trial court erred in a posttrial, presentence

"Marsden" hearing when the trial court advised defendant he would

waive his right to remain silent if he discussed the circumstances of

the robbery. Defendant argued the trial court's warning effectively

prevented him from fully articulating the reasons his counsel had

been ineffective. The Court of Appeal found that the judge's warning

was erroneous and that on this record the Court could not conclude

beyond a reasonable doubt that the error was harmless. Accordingly,

the Court reversed and remanded the case to the trial court for the

limited purpose of conducting a second Marsden hearing.

http://j.st/4mNm View Case

View Case On: Justia Google Scholar

California v. Super. Ct.

Court: California

Court of Appeal

Docket: E061754

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law
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Real-party-in-Interest Johnny Morales was sentenced to the death

penalty. He requested that the trial court enter an order requiring

multiple public agencies to "preserve" 22 categories of documents

and other materials he alleged pertained in some way to the

proceedings upon which he received his sentence. The State

petitioned the Court of Appeal for a writ of mandate, arguing that the

trial court had no jurisdiction to make such an order absent any

pending proceeding. The Court of Appeal agreed that the trial court's

order was made in order, and granted the State's petition for relief.
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United States v. Martinez-Torres

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

2084

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant Belisario Domingo Martinez-Torres raised challenges to

three conditions of his supervised release. In July 2008, Defendant,

who was 23 years old at the time, pleaded guilty to possession with

intent to distribute 50 kilograms or more of marijuana. Although two

conditions were not objected to in district court, the government

conceded that they had to be set aside on plain-error review. The

Tenth Circuit concluded remand was also necessary on the third

challenged condition of release. "The error may not be an obvious

one, but it might well have been avoided by additional advocacy and

exploration of the issue at the sentencing hearing." The third

condition restricted Defendant's access to sexually explicit materials:

"the district court may have relied on scientific literature or personal

experience, but none was cited for the record. record. Further, there

is nothing in the record suggesting that Defendant ever viewed

pornography of any kind or that sexually explicit materials contributed

to his prior offense in any way." The Court therefore concluded on

the trial court record that the district court abused its discretion in

imposing the special condition prohibiting Defendant from viewing or

possessing sexually explicit materials. The three challenged conditions

were vacated and the case remanded for further proceedings.
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United States v. Richter

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 13-

1316

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law

The government brought criminal charges against Brandon Richter

and Tor Olson for fraudulently obtaining the electronic devices they

exported for sale overseas, and for violating federal law governing

the exportation of hazardous electronic waste. After a fifteen-day

trial, the jury found them guilty of committing fraud and facilitating

the illegal exportation of hazardous waste. The jury also convicted

Richter on a single count of obstruction of justice. On appeal, Richter

and Olson raised a variety of legal and evidentiary challenges to

these convictions. Upon review, the Tenth Circuit reversed

defendants' convictions for smuggling and fraud, based in part on

testimony by the government's rebuttal witness. This witness was not

qualified as an expert witness, and was allowed to opine as to the

nature of the defendants' business and the devices they were

exporting. The Court found that the admission of the witness'

testimony did not have a "substantial influence" on the other charges

against defendants, and as such, was harmlessly admitted. The Court

remanded the case for further proceedings.
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United States v. Camick

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

3089

Opinion Date: July 31, 2015

Areas of Law: Constitutional Law, Criminal Law, White

Collar Crime
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Defendant-appellant Leslie Camick was convicted of mail fraud, wire

fraud, making a material false statement to the U.S. Patent Office,

three counts of aggravated identity theft, and obstruction of justice,

all stemming from his unlawful use of his deceased brother’s name

and identity. Following his conviction and sentencing, defendant was

ordered to pay restitution. On appeal, he argued the evidence was

insufficient to convict him on each count. He also challenged the

district court’s restitution determination. Upon review, the Tenth

Circuit reversed defendant's convictions for mail fraud, wire fraud,

material false statement, and aggravated identity theft, as well as

portions of the restitution award, finding that the evidence presented

at trial was indeed insufficient to support those charges. But the

Court affirmed the conviction for obstruction of justice.
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Michigan v. Lockridge

Court: Michigan

Supreme Court

Docket: 149073

Opinion Date: July 29, 2015

Areas of Law: Constitutional Law, Criminal Law

Rahim Omarkhan Lockridge was convicted by jury of involuntary

manslaughter for the death of his wife.His minimum sentence range

calculated under the sentencing guidelines was 43 to 86 months. The

trial court concluded that there were factors not accounted for in

scoring the guidelines, including a probation violation, killing his wife

in front of their three children, leaving the children at home with their

mother dead on the floor, and prior domestic violence. Citing these

as reasons to depart from the minimum sentence range, the court

sentenced defendant to a term of 8 years (96 months) to 15 years

(the statutory maximum sentence). Defendant appealed, challenging

both the scoring of the guidelines and the trial court’s decision to

exceed the guidelines minimum sentence range. While his case was

pending in the Court of Appeals, the United States Supreme Court

decided "Alleyne v United States," (133 S Ct 2151 (2013)), which

extended the rule of "Apprendi v New Jersey," (530 US 466 (2000)),

and held that a fact that increases either end of a defendant’s

sentencing range must have been admitted by the defendant or
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found by the jury beyond a reasonable doubt. After allowing

defendant to file a supplemental brief challenging the guidelines

scoring on "Alleyne" grounds, the Court of Appeals affirmed

defendant’s sentence in three separate opinions and rejected the

Alleyne challenge. The Michigan Supreme Court granted defendant's

application to address the constitutional question presented by his

Alleyne challenge. The Court found that in this case, defendant’s

guidelines minimum sentence range was irrelevant to the upward

departure sentence he ultimately received. Accordingly, the Court

held that he could not show the prejudice necessary to establish plain

error under "Michigan v. Carines," (597 NW2d 130 (1999)), and

affirmed his sentence.
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Michigan v. Jackson

Court: Michigan

Supreme Court

Docket: 149798

Opinion Date: July 28, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant Timothy Jackson was convicted by a jury on six counts of

first-degree criminal sexual conduct for sexually abusing a young

member of the church where he served as pastor. At trial, the

complainant’s aunt testified that she had approached the complainant

to discuss the possible abuse in light of her own experiences and

after talking with another woman who had also worked with

defendant and had subsequently left the church. Defense counsel

objected and moved for a mistrial, arguing that this testimony

indicated that defendant had engaged in sexual relationships with the

complainant’s aunt and her acquaintance, and was inadmissible

evidence of other acts under MRE 404(b). The trial court overruled

the objection and denied the motion, ruling that admissibility of the

testimony was not governed by MRE 404(b) because the testimony

was not evidence that defendant had engaged in prior sexual conduct

with underage parishioners. The Court of Appeals affirmed, holding

that although the testimony was evidence of other acts under MRE

404(b), it fell within an exception to that rule for res gestae evidence

and thus could be admitted without reference to or compliance with

the rule. Upon review, the Michigan Supreme Court agreed with the
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the rule. Upon review, the Michigan Supreme Court agreed with the

Court of Appeals that the testimony was other-acts evidence as

contemplated by MRE 404(b), and that the trial court erred in

concluding otherwise. However, the Court disagreed with the Court of

Appeals majority that the trial court’s failure to subject the testimony

to scrutiny under MRE 404(b) was nonetheless correct because the

testimony fell within a "res gestae exception" to that rule. Because

the testimony at issue constituted evidence of "other acts" as

contemplated by MRE 404(b), its admission was governed by that rule

and its procedural requirements. The Supreme Court agreed with the

Court of Appeals’ determination that the defendant’s convictions

should be affirmed, as defendant has failed to show entitlement to

relief on the basis of this error. The Court therefore affirmed

defendant’s convictions, but vacated that portion of the opinion of the

Court of Appeals majority reasoning that the testimony at issue could

be admitted without reference to or compliance with MRE 404(b) by

virtue of a res gestae exception" to that rule.
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United States v. Ayers

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 10-

3069

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

Defendant received a 144-month sentence for possession with intent

to distribute 50 grams or more of crack cocaine. At issue on appeal

was whether a district court must consider the crack/powder disparity

before deciding whether to assign concurrent or consecutive

sentences to a defendant. The court concluded that, although the

district court misinterpreted 18 U.S.C. 3584(a) as having embedded

in it a presumption in favor of consecutive sentences for separate

conduct and offenses, this error did not sufficiently affect the district

court's exercise of its discretion to require remand and resentencing.

The court rejected defendant's remaining arguments and affirmed

the sentencing order.
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Hourani v. Mirtchev

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

7088

Opinion Date: July 31, 2015

Areas of Law: Business Law, Criminal Law

Plaintiffs, two Kazakh businessmen, filed suit alleging that defendants

violated the Racketeer Influenced and Corrupt Organizations Act

(RICO), 18 U.S.C. 1962(c) - (d), by engaging in criminal activity

through the Krull Corporation. The specific predicate racketeering

crimes alleged are money laundering, in violation of 18 U.S.C. 1956,

and extortion, in violation of the Hobbs Act, 18 U.S.C. 1951. The

amended complaint also alleged a defamation claim. The district

court dismissed the case with prejudice. Determining that it has

jurisdiction over the appeal, the court concluded that plaintiffs'

allegations failed to state a RICO claim where plaintiffs do not

contend that their complaint states a claim of domestic Hobbs Act

extortion by defendants; plaintiffs do not assert that the actual

extortion of their assets in Kazakhstan was itself in any way a

violation of the Hobbs Act; and defendants only argue that Defendant

Mirtchev's agreement in D.C. to Dariga Nazarbayeva’s extraterritorial,

non-Hobbs-Act extortion scheme in Kazakhstan constituted a

conspiracy in the United States to violate the Hobbs Act. The court

also concluded that the complaint fails to state a claim for defamation

or for conspiracy to defame. Finally, the district court did not abuse

its discretion in declining to impose Rule 11 sanctions. Accordingly,

the court affirmed the judgment.

http://j.st/4mx6 View Case

View Case On: Justia Google Scholar

United States v. Winkles

Court: U.S. Court of Opinion Date: July 31, 2015
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Appeals for the Ninth

Circuit Docket: 13-

56376

Areas of Law: Criminal Law

Defendant filed a Rule 60(b) motion for relief from judgment

following the denial of his section 2255 motion to vacate, set aside,

or correct his sentence. The court concluded that a certificate of

appealability (COA) is required to appeal the denial of a legitimate

Rule 60(b) motion for relief from judgment arising out of the denial

of a 28 U.S.C. 2255 motion; a COA should only issue for the appeal

arising from the denial of a Rule 60(b) motion in a section 2255

proceeding if the movant shows that (1) jurists of reason would find it

debatable whether the district court abused its discretion in denying

the Rule 60(b) motion and (2) jurists of reason would find it

debatable whether the underlying section 2255 motion states a valid

claim of the denial of a constitutional right; and, in this case,

defendant is not entitled to a COA where the district court did not

abuse its discretion by refusing to reopen the time for appeal and the

district court did not abuse its discretion by refusing to consider

defendant's amended section 2255 motion. Accordingly, the court

denied the COA and dismissed the appeal.
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United States v. Mark

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 13-

10579

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

Defendant appealed his conviction for charges related to a mortgage-

fraud scheme. At issue was whether defendant breached an

immunity agreement and thus made himself amenable to

prosecution. The court concluded that, in light of the gaps and

contradictions in the record, the district court’s failure to either grant

defendant's motion for reconsideration or order an additional

evidentiary hearing was an abuse of discretion. Accordingly, the court

reversed the district court's denial of defendant's motion to
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reconsider and remanded with directions to dismiss the indictment.
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United States v. Stoner

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3580

Opinion Date: August 3, 2015

Areas of Law: Criminal Law

Undercover police pulled into a driveway while Stoner was loading his

car with stolen goods during a residential burglary. Stoner leapt into

his car, shoved it in reverse, and accelerated backward, ramming the

unmarked police car as an officer tried to get out. He hit the car so

hard his car partly jumped onto the hood of the police car.

Accelerating forward, he hit the garage door and the house. Stoner

resisted arrest, but was subdued. In a later search of Stoner’s

bedroom, detectives discovered 20 9mm rounds and nine .45 caliber

rounds of ammunition. Stoner pled guilty to being a felon in

possession of ammunition, 18 U.S.C. 922(g)(1) and 924(a)(2). The

Presentence Investigation Report calculated his total offense level as

17, his criminal history as category IV, making the guideline range of

37-46 months. The maximum sentence was 120 months. The district

court sentenced Stoner to 108 months. The Eighth Circuit affirmed.

The district court did not ignore the guidelines or Stoner’s acceptance

of responsibility, but decided that in this case the guidelines did not

accurately reflect Stoner’s history and conduct.
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United States v. Anguiano

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2955

Opinion Date: August 3, 2015
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Areas of Law: Constitutional Law, Criminal Law

Trooper Taylor observed a car on I-80 with very dark-tinted windows,

traveling at a high speed. He initiated a traffic stop. The driver,

Gomez, provided a valid driver's license, vehicle registration, and

proof of insurance. After testing and discovering the window tint level

violated Iowa law, Taylor began to issue warnings for the tint and

speeding violations at 9:01. When questioned, the men did not

accurately identify each other, the owner of the car, or the purpose

of their trip. They appeared "extremely nervous." Taylor ran checks

on all three men. Dispatch responded that there was an outstanding

arrest warrant for passenger Anguiano and that he was "armed and

dangerous." At 9:29, another trooper arrived. Anguiano was

arrested. At 9:41, Taylor issued written warnings and returned

Gomez’s documents, stating that the traffic stop was done, but asked

for consent to search the vehicle. Gomez gave written consent. At

9:50 the troopers began to search. They found a bag containing a

stolen rifle and ammunition; a meth pipe; and open beer; removing

the panel in the center console, they found two pounds of

methamphetamine. The men were charged with possession with

intent to distribute 500 grams or more of methamphetamine, 21

U.S.C. 841. The Eighth Circuit affirmed denial of a motion to

suppress, rejecting arguments that the stop was unreasonably

prolonged and the search went beyond the scope of consent.
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United States v. Hernandez

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 12-

50585

Opinion Date: August 3, 2015

Areas of Law: Criminal Law

Defendant pled guilty to two counts of possession of child

pornography and was convicted of two counts of distribution of child

pornography. On appeal, defendant challenged his 262 month

sentence. The court held that U.S.S.G. 2G2.2(b)(3)(B) applies to a

child pornography distributor who anticipates receiving something of

value in return for his distribution, even in the absence of a specific
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agreement providing for reciprocity. In this case, there was sufficient

evidence that defendant expected that he would receive child

pornography in return for sharing his videos and images on

GigaTribe. Therefore, the district court properly applied the five-level

enhancement. The court also concluded that the district court did not

impermissibly rely on the allegations that defendant abused his

daughters when it determined his sentence; the court rejected

defendant's claim that the district court relied on its personal belief

that defendant was "incurable" in determining his sentence where the

district court depended on other, substantial, case-specific evidence

about defendant's addiction to child pornography; and the district

court properly imposed a two-level sentencing enhancement under

U.S.S.G. 2G2.2(b)(6). Finally, the court concluded that the sentence

was substantively reasonable. The court affirmed the sentence,

remanding with an instruction to amend the written judgment to

conform with the oral pronouncement.
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United States v. Smith

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2912

Opinion Date: August 3, 2015

Areas of Law: Criminal Law

Smith created an online photo-sharing account. Several law

enforcement agencies independently observed Smith trading naked

pictures of his 10-year-old stepdaughter, M; offering pornographic

pictures of M. for purported pornographic pictures of an undercover

agent's daughter; and proposing sexual relations with the purported

13-year-old daughter of an undercover agent and recording the

encounter. Officers executed a warrant. Told of the reason for the

search, Smith admitted viewing child pornography. Officers found

more than 800 photos and 144 video files on Smith's laptop depicting

child pornography. Smith admitted that he had sexual encounters

with his minor stepdaughter, R, since she was five years old; had

touched the genitals of M.; and used pen cameras to take pictures

and videos of his stepdaughters in the shower. Officers found the pen

cameras, which had 11 video files and more than 600 photos of the
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girls and a friend. Smith pleaded guilty to production, attempted

production, receipt, and transportation of child pornography, 18

U.S.C. 2251, 18 U.S.C. 2252A. The court calculated Smith's Guideline

sentence to be life imprisonment. Smith’s plea agreement stipulated

a downward variance of four levels. The court acknowledged the

stipulation, stating that the range would be 292 to 365 months, but

that "there are some things,… just so vile and horrendous that the

dismay, the disdain, …it's the same as witnessing it yourself."

Addressing Smith's difficult childhood, the court stated that "[i]t's very

difficult, … to find anything that excuses such conduct." The Eighth

Circuit affirmed Smith’s 720-month sentence.
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California v. Soria

Court: California

Court of Appeal

Docket: C070238A

Opinion Date: August 3, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant Theodore Soria appealed after a jury found him guilty of

rape of an unconscious person and rape of an intoxicated person.

Defendant admitted habitual criminal prior serious felony and strike

conviction allegations. Defendant was sentenced to a total aggregate

term of 11 years. In sentencing defendant, the trial court imposed

sentence on count two, but stayed execution of that sentence. On

appeal, defendant originally argued that conviction on one of the two

counts must be stricken because both counts were based on a single

act of intercourse with the victim. The State originally agreed that

defendant could not be convicted of two counts, but argued the

correct procedure was to consolidate the counts. The Court of Appeal

agreed. However, the State requested rehearing subsequent to the

filing of the Court's original opinion, contending that "California v.

Gonzalez," (60 Cal.4th 533 (2014)) compelled a different result: that

defendant could be convicted of two counts and that the counts

should not be consolidated or stricken. In addition to arguing about

the controlling case law and whether the counts against him should

have been consolidated or stricken, defendant also argued: the DNA

evidence was unreliable and should not have been admitted; trial
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counsel provided ineffective assistance of counsel by failing to object

to the DNA evidence; the trial court erred in giving a jury instruction

on adoptive admissions; and the court abused its discretion in

denying his motion to strike the prior strike conviction. In the

published portion of its opinion, the Court of Appeal concluded that

the trial court erred by staying the sentence on one of the rape

counts, and held that defendant’s convictions for rape of an

intoxicated person and rape of an unconscious person had to be

consolidated into a single count reflecting rape under both

subdivisions (a)(3) and (a)(4) of Penal Code section 261. In the

unpublished portions of this opinion, the Court concluded that

defendant forfeited his objection to the DNA evidence, and in any

event that evidence was admissible and defense counsel did not

provide ineffective assistance of counsel by not objecting to the DNA

evidence. The Court also concluded that the trial court did not err in

instructing on adoptive admissions and did not abuse its discretion

when it refused to dismiss the strike allegation. The Court modified

the judgment to order imposition of mandatory fees and assessments

not imposed by the trial court.
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Colorado v. Vigil

Court: Colorado

Supreme Court

Citation: 2015 CO

43

Opinion Date: August 3, 2015

Areas of Law: Constitutional Law, Criminal Law, Juvenile

Law

In 1997, Frank Vigil, Jr. was convicted of first degree murder for his

participation in the kidnapping, rape, torture, and murder of a 14-

year-old girl. Vigil was sixteen at the time of the crime. The trial court

sentenced him to life without the possibility of parole (LWOP),

because it was the statutorily-mandated sentence for crimes

committed between 1990 and 2006. In 2013, Vigil filed a Crim. P.

35(c) motion for post-conviction relief, arguing that his sentence was

unconstitutional under "Miller v. Alabama," (132 S.Ct. 2455 (2012)).

Finding that Miller applied retroactively to Vigil’s sentence, the trial

court granted the motion. The State petitioned pursuant to C.A.R. 50,
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court granted the motion. The State petitioned pursuant to C.A.R. 50,

arguing that "Miller" did not apply retroactively. After review, the

Colorado Supreme Court concluded that this case was governed by

"Jensen v. Colorado," (2015 CO 42), which held that "Miller" did not

apply retroactively to cases on collateral review of a final judgment.

Accordingly, the Court reversed the trial court's grant of post-

conviction relief.
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Colorado v. Tate

Court: Colorado

Supreme Court

Citation: 2015 CO

42

Opinion Date: August 3, 2015

Areas of Law: Constitutional Law, Criminal Law, Juvenile

Law

Three cases concerning juvenile sentencing were consolidated by the

Supreme Court for the purpose of this opinion. In each, the Court

examined the appropriate remedies for the defendants whose

sentences would otherwise be unconstitutional under "Miller v.

Alabama," (132 S. CT 2455 (2012)). Under the statutory schemen in

place between 1990 and 2006, all three defendants in these cases

were given mandatory life without the possibility of parole (LWOP) for

the crimes they committed as juveniles. Two of the cases, "Colorado

v. Tate" and "Banks v. Colorado," came to the Supreme Court on

direct review. "Miller" applied to these cases and rendered their

sentences unconstitutional. "In order to preserve as much of the

legislature’s work as possible, Tate and Banks should be given

individualized resentencing hearings that take into account their

'youth and attendant characteristics.'" The third case, "Jensen," was a

C.A.R. 50 petition that came on collateral review of a final judgment.

Because this case was on collateral review, the issue was whether

"Miller" applied retroactively. The Colorado Court found that because

the rule announced in "Miller" was procedural rather than substantive,

and was not a "watershed" rule of procedure, it did not apply

retroactively to cases on collateral review of final judgment.

Therefore, "Miller" did not apply to Jensen.
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Lawrence v. State

Court: Wyoming

Supreme Court

Citation: 2015 WY

97

Opinion Date: July 31, 2015

Areas of Law: Criminal Law

After a jury trial, Appellant was convicted of voluntary manslaughter,

a lesser included offense of first-degree murder. At trial, Appellant

claimed he was acting in self-defense when he shot the victim.

Appellant appealed, arguing that the district court erred in excluding

evidence indicating that the victim was under the influence of

methamphetamine at the time of the events leading to his death.

Specifically, Appellant contended that the evidence was admissible

because it was relevant to Appellant’s claim of self-defense. The

Supreme Court affirmed, holding that the district court did not abuse

its discretion when it excluded any reference to methamphetamine

use by the shooting victim, as the evidence was not relevant to

Appellant’s self-defense claim.
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United States v. Anderson

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

5741, Docket: 14-

5742

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

Anderson was the girlfriend of Shakir, the violent leader of a Los

Angeles drug conspiracy that operated in Tennessee and other states,

1992-1997. Anderson was active in the conspiracy until her 1997

arrest. Anderson was held in pretrial detention and testified at
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Shakir’s 2007 trial. Shakir was convicted of nine murders and

sentenced to life in prison. Anderson was not indicted for murder, but

pled guilty to conspiracy to distribute cocaine, 21 U.S.C. 846, and

conspiracy to commit money laundering, 18 U.S.C. 1956(h). The

government revoked Anderson’s plea agreement before she was

sentenced, claiming that Anderson did not tell the truth about her

role in the 1995 Duran murder, and did not seek a downward

departure for substantial assistance. The district court applied a

“murder cross-reference” guideline enhancement under U.S.S.G.

2D1.1(d)(1), and a three-level enhancement for her role as a

“manager or supervisor” in the conspiracy and, in 2014, sentenced

her to 24 years on the drug charge, the midpoint between the two

sentencing requests, and 240 months on the money laundering

charge, to run concurrently. The Sixth Circuit affirmed, upholding

findings that Anderson had “actual knowledge” that Shakir planned to

murder Duran and played a management role.
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United States v. Bui

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 11-

3795

Opinion Date: August 4, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

DEA agents executed a search warrant in Reading, Pennsylvania and

arrested Bui at 1307 Lorraine Road. Bui admitted that “the only

reason they purchased that house was to . . . convert it into a

marijuana grow factory.” Bui was indicted on: conspiracy to

manufacture more than 1,000 marijuana plants, 21 U.S.C. 846;

manufacturing, and aiding and abetting the manufacturing, of more

than 100 marijuana plants, 21 U.S.C. 841(a)(1) and 18 U.S.C. 2;

using the house to manufacture and to distribute marijuana, 21

U.S.C. 856(a)(1); and manufacturing and distributing marijuana

within 1,000 feet of Hampden Park, a school district athletic field, 21

U.S.C. 860(a) and 18 U.S.C. 2. Bui pled guilty to counts one and four

and stipulated that the house was within 1000 feet of Hampden Park,

so that his base offense level should be increased two levels.

According to Bui, he pled guilty because counsel told him he would
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According to Bui, he pled guilty because counsel told him he would

receive a reduced sentence by doing so and told family members that

Bui was eligible for a reduced sentence under the “safety valve,” 18

U.S.C. 3553. At sentencing, counsel withdrew that motion, explaining

that section 3553(f) did not apply to 21 U.S.C. 860 convictions. Bui

was sentenced to the mandatory minimum of 120 months’

imprisonment. The district court rejected his pro se habeas petition.

The Third Circuit vacated, finding that Bui’s counsel provided

ineffective assistance.
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United States v. Fazio

Court: U.S. Court of

Appeals for the Third

Circuit Docket: 13-

3111

Opinion Date: August 4, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law,

Immigration Law

Fazio, a permanent resident alien, was charged with conspiracy to

distribute and possess with intent to distribute five kilograms or more

of cocaine. Fazio pleaded guilty to the lesser-included offense of

conspiring to distribute more than 200 grams but fewer than 300

grams of cocaine, waiving the right to take a direct appeal from his

conviction or sentence, except if the government appealed from the

sentence or the sentence exceeded the applicable statutory limits or

unreasonably exceeded the Sentencing Guidelines range. Fazio

waived the right to move to vacate sentence (28 U.S.C. 2255) and

the right to file any other collateral proceeding attacking his

conviction or sentence. The plea agreement stated: Fazio recognizes

that pleading guilty may have consequences with respect to his

immigration status … no one, including his own attorney or the district

court, can predict to a certainty the effect of his conviction on his

immigration status. The court reviewed the waiver in detail at the

hearing. The Third Circuit affirmed denial of Fazio’s subsequent 28

U.S.C. 2255 motion to vacate his sentence, in which he argued that

counsel was ineffective in failing to warn Fazio properly of the

immigration consequences of his plea, as required by the Supreme

Court in Padilla v. Kentucky, 2010.
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Price v. United States

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 15-2427

Opinion Date: August 4, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Price, a convicted felon, was convicted of possessing a gun, 18 U.S.C.

922(g)(1). Applying the Armed Career Criminal Act (ACCA), 18 U.S.C.

924(e), the court concluded that Price had three qualifying convictions

and imposed a sentence of 250 months in prison. The Seventh Circuit

affirmed in 2008. The district court rejected his first collateral attack

under 28 U.S.C. 2255, arguing that his prior crimes did not fall within

the scope of the ACCA’s residual clause; the Seventh Circuit affirmed.

Price then asked the Seventh Circuit to authorize a successive

collateral attack, 28 U.S.C. 2244(b)(3), to assert a claim under the

Supreme Court’s 2015 decision, Johnson v. United States, that

imposition of an enhanced sentence under the ACCA residual clause

violates due process because the clause is too vague to provide

adequate notice. Noting that the government had not responded, the

Seventh Circuit granted relief. Johnson explicitly overruled a line of

Supreme Court decisions and broke new ground by invalidating a

provision of ACCA. Johnson rests on the notice requirement of the

Due Process Clause, so the new rule concerns constitutional law and

was previously unavailable to Price. Price never presented this claim

before. The court concluded that the rule is categorically retroactive

to cases on collateral review.
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United States v. Figueroa-Alvarez

Court: U.S. Court of

Appeals for the

Eighth Circuit

Opinion Date: August 4, 2015
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Docket: 14-2557

Areas of Law: Criminal Law, Immigration Law

Figueroa-Alvarez, a citizen of Mexico, pleaded guilty to illegally

reentering the U.S. following removal, 8 U.S.C. 1326(a), a violation

punishable by “not more than 2 years” imprisonment. Section

1326(b) authorizes imprisonment “not more than 10 years” if the

prior removal “was subsequent to a conviction for commission of . . .

a felony,” and “not more than 20 years” if removal was subsequent

“to a conviction for commission of an aggravated felony.” Figueroa-

Alvarez admitted a pre-removal Iowa conviction for committing third-

degree attempted burglary, an “aggravated misdemeanor”

punishable by up to two years in prison. He did not admit he

committed a “felony.” The court determined that his advisory

guidelines sentencing range was 46-57 months in prison, applying an

increase in U.S.S.G. 2L1.2(b)(1) for removal following a “felony”

conviction because the Guidelines define “felony” as “any federal,

state, or local offense punishable by imprisonment for a term

exceeding one year.” The court granted a downward departure and

variance, and sentenced Figueroa-Alvarez to 36 months in prison.

The Eighth Circuit affirmed. Though Iowa classified third-degree

attempted burglary as an aggravated misdemeanor, it was

punishable by up to two years in prison, and was a felony, as that

term is used in 8 U.S.C. 1326(b).
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Griffin v. Lindsey

Court: Maryland

Court of Appeals

Docket: 88/14

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

Shyquille Griffin was indicted on charges related to the shooting of

Andrew Lindsey. Pursuant to a plea agreement with the State, Griffin

pleaded guilty to attempted robbery. The agreement did not mention

restitution. Upon sentencing, the State advised the court that Lindsey

was seeking $9,700 in restitution. The circuit court concluded that it

could not order restitution because it would violate the agreement by

adding to the penalty. Invoking Md. Code Ann. Crim. Proc. 11-103(e),
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Lindsey filed a motion for reconsideration of restitution and request

for hearing (“CP 11-103(e) motion”), arguing that the hearing court

improperly denied his request for restitution. The circuit court denied

the CP 11-103(e) motion. Lindsey appealed. The Court of Special

Appeals reversed, holding that the circuit court had discretion to

order restitution as a condition of Griffin’s probation without violating

the agreement or Griffin’s double jeopardy rights. The Court of

Appeals reversed, holding that Lindsey’s appeal was untimely because

Md. Code Ann. Crim. Proc. 11-103(b) does not permit a crime victim

to file an application for leave to appeal the denial of a CP 11-103(e)

motion.
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Commonwealth v. Lang

Court:

Massachusetts

Supreme Judicial

Court Docket: SJC-

10405

Opinion Date: August 4, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree on the theory of extreme atrocity or cruelty. The Supreme

Judicial Court affirmed Defendant’s conviction and the orders denying

his motion for a new trial and discerned no basis to exercise its

authority pursuant to Mass. Gen. Laws ch. 278, 33E, holding (1)

Defendant waived his right to a public trial where his trial counsel was

aware that the courtroom was closed to spectators during the jury

empanelment process and did not object to the partial closure; (2)

the trial judge did not err in instructing the jury on extreme atrocity

or cruelty based on second and third prong malice; and (3)

Defendant did not receive ineffective assistance of counsel based on

counsel’s strategic decision to forgo a defense of lack of criminal

responsibility.
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United States v. Gregory

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2747,

Docket: 14-2759,

Docket: 14-2792

Opinion Date: August 4, 2015

Areas of Law: Constitutional Law, Criminal Law

Cipra, Gregory, and Konrady ran a cannabis grow operation at in Lee

County, Illinois for two years. Shannon Gregory’s brother, Scott,

contacted the DEA and provided detailed information about the

operation. DEA Agent Washburn contacted an Illinois State Police

Inspector, who independently verified much of the information and

obtained search warrants. Following a search of the residences—

which revealed an extensive cannabis grow operation— the three

were arrested and charged with drug and weapon offenses.

Defendants filed motions to suppress the evidence from the search,

claiming a lack of probable cause. In light of assertions from Scott

Gregory that investigators had asked him to lie about the information

he provided, they also requested a Franks hearing and filed a motion

to compel the identity of the informant. The district court denied the

motions. Defendants conditionally pleaded guilty. Following the

remand, Scott Gregory’s identity was revealed and the court held a

Franks hearing, denied Defendants’ motion to suppress evidence, and

held that the search warrants were supported by probable cause. The

Seventh Circuit affirmed. Defendants failed to show that investigators

deliberately or recklessly included false information—or omitted

material information—that was necessary to a finding of probable

cause
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State v. Roberts

Court: Supreme

Court of Missouri

Docket: SC94711

Opinion Date: August 4, 2015

Areas of Law: Criminal Law
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After a jury trial, Defendant was convicted of second-degree

domestic assault and witness tampering. Defendant was sentenced to

consecutive sentences of five years imprisonment for second-degree

assault and two years for witness tampering. The Supreme Court

vacated the judgment, holding (1) the trial court erred by refusing to

submit Defendant’s proffered jury instruction on the lesser-included

offense of domestic assault in the third degree; and (2) the trial court

did not abuse its discretion in joining Defendant’s charges and

overruling his motion for severance, as it is unlikely that joining the

assault and witness tampering charges would confuse the jury or

invite the jury to convict Defendant based on irrelevant evidence.

Remanded.
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State v. Randle

Court: Supreme

Court of Missouri

Docket: SC94646

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

After a jury trial, Defendant was convicted of first-degree trespass,

second-degree assault, and armed criminal action. The trial court

sentenced Defendant to six months in jail for trespass and seven

years each in prison for the assault and armed criminal action

convictions. The Supreme Court vacated the judgment, holding that

the trial court erred by refusing to submit to the jury Defendant’s

proffered jury instruction on the lesser-included offense of third-

degree assault, as the offense of third-degree assault is a “nested”

lesser-included offense within the offense of second-degree assault.

Remanded.
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United States v. Pons

Court: U.S. Court of Opinion Date: August 4, 2015
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Appeals for the

Seventh Circuit

Docket: 15-1193

Areas of Law: Criminal Law

Pons was charged with wire fraud, 18 U.S.C. 1343, and equity

skimming, 12 U.S.C. 1715z-19, and was released from custody

pending trial. Two months before trial was to begin, he fled the

country. He eventually turned himself in to U.S. authorities in Brazil

and pleaded guilty to the two offenses. At sentencing the court

applied a two-level upward adjustment for obstruction of justice,

U.S.S.G. 3C1.1, refused to apply a reduction for acceptance of

responsibility, and imposed a within-guidelines prison term of 78

months. The court rejected Pons’s claims that he did not wait to get

caught, but instead self-surrendered in a country where there “is no

extradition treaty,” that he apologized to the judge for fleeing, and

decided to come back “to do what is right.” The Seventh Circuit

affirmed. The district court did not clearly err in concluding that

Pons’s circumstances were not so extraordinary as to warrant credit

for acceptance of responsibility; before Pons fled, he did not spare

the government the time and expense of preparing the case for trial,

he violated a court order in obtaining a passport and “let the

marshals run around” for a year looking for him.
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State v. Taylor

Court: Supreme

Court of Missouri

Docket: SC94503

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

After a jury trial, Defendant was convicted of one count of possession

of a controlled substance and sentenced to sixteen years in prison as

a prior and persistent drug offender. The Supreme Court affirmed

the judgment, holding that the trial court (1) did not abuse its

discretion by excluding testimony from a witness to Defendant’s

arrest, as the witness’s testimony was not relevant as a direct

observation of the crime or surrounding circumstances, was not

proper evidence to impeach the arresting officers’ credibility, and did
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not contradict the officers’ testimony; and (2) did not violate

Defendant’s due process right to allocution during his sentencing

hearing, as Defendant failed to show that the court did not consider

mitigating evidence in determining his sentence, and the court

received mitigating evidence when Defendant was heard on his

motion for a new trial.
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Calkins v. United States

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1578

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

Calkins pled guilty to bank fraud, 18 U.S.C. 1344, and was sentenced

to 66 months imprisonment and 8.6 million dollars in restitution. The

Eighth Circuit affirmed Calkins' sentence. Calkins then filed an 28

U.S.C. 2255 petition alleging ineffective assistance of counsel. The

Eighth Circuit affirmed denial of Calkins' petition, rejecting a clam that

her trial counsel should have challenged the loss amount calculated in

the sentencing report and requested an evidentiary hearing to

determine whether each of the individual investors whose losses were

included in the total loss amount had relied on Calkins' fraudulent

financial statements. The record established that Calkins' trial counsel

reviewed the government's evidence on loss before recommending

that she request leniency, based on Calkins's advanced age and

ability to pay restitution, under section 3553(a) rather than "risk

losing a . . . reduction for acceptance of responsibility by disputing"

loss amount. The strategy was effective. By contesting loss amount,

Calkins could at most have secured a two point decrease in her

offense level; by making the strategic choice to accept responsibility

and request lenience, Calkins obtained a three point offense level

decrease and a 12 month downward variance.
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United States v. Sturdivant

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 15-1059

Opinion Date: August 4, 2015

Areas of Law: Constitutional Law, Criminal Law

Two men committed four armed robberies of Peoria, Illinois

businesses. They left a plastic bag at the scene of the final robbery.

Officers sent it to the State Bureau of Forensic Science. A latent

fingerprint impression from the bag matched to Sturdivant (age 18),

who was arrested. Sturdivant made a video recorded statement

admitting to his involvement in the robberies and was charged with

armed robbery and using a firearm in connection with a crime of

violence. Sturdivant pleaded not guilty and moved to suppress his

confession. Officers and Sturdivant’s mother testified at a hearing.

Evidence indicated that Sturdivant informed the officers that he was

an insulin-dependent diabetic and that he was feeling “real tired.”

After receiving his Miranda warnings, Sturdivant agreed to talk. After

Sturdivant confessed, he agreed to take officers to the location where

he discarded the firearm that he discharged in each robbery. After a

suppression hearing, consideration of Sturdivant’s age and level of

education, and viewing Sturdivant’s video recorded statement, the

court denied Sturdivant’s motion, finding that Sturdivant did not

appear “in any way to be physically ill” or “to be in a mental state

that was any kind of weakened condition.” The Seventh Circuit

affirmed.
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United States v. Faust

Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

8011

Opinion Date: August 4, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant-Appellant David Michael Faust was convicted of attempted
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online enticement of a minor. He challenged his conviction on two

grounds: (1) that there was insufficient evidence of intent to engage

in illegal sexual activity with a minor to support his conviction; and (2)

the district court abused its discretion by refusing to provide his

proposed specific-intent jury instruction. To sustain a conviction the

Tenth Circuit found that the government only needed to show that

defendant took a “substantial step” towards the inducement,

enticement, or persuasion of a minor (not towards the element of

illegal sexual activity. "To be sure, Mr. Faust’s travel to the motel with

his stated plan of having a sexual encounter with 'Joelle's' twelve-

year-old daughter and also his contemporaneous possession of

condoms may well have bolstered the government’s proof of his

intent to persuade, induce, or entice a minor to engage in sexual

activity." The Court concluded that the government presented ample

evidence from which a rational factfinder could have found beyond a

reasonable doubt that defendant intended to persuade, induce, or

entice someone whom he believed to be a 12-year-old child to

engage in illegal sexual activity and that he took a substantial step in

furtherance of this intent. "Accordingly, Mr. Faust’s sufficiency-of-the

evidence challenge fails." With regard to the jury instruction, the

Tenth Circuit found that defendant did not argue that any of the

challenged instructions, in themselves, misstated the governing law.

And the Court concluded that, viewed as a whole, the district court’s

instructions adequately instructed the jury.
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State v. Johnson

Court: Montana

Supreme Court

Citation: 2015 MT

221

Opinion Date: August 4, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a bench trial, Defendant was found guilty of driving under the

influence (DUI) per se, fourth-offense, a felony. Before sentencing,

Defendant moved to dismiss the felony DUI charge or, alternatively,

to amend the charge to a misdemeanor, alleging in her supporting

affidavit that her 2003 DUI conviction was constitutionally inform

because she was not told that she had a right to an attorney, and
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because she was not told that she had a right to an attorney, and

therefore, the 2003 DUI could not be used to enhance her current

DUI charge to a felony. The district court denied Defendant’s motion

to dismiss after an evidentiary hearing. The Supreme Court affirmed,

holding that the district court did not err in concluding that Defendant

could not submit an affidavit without being subject to cross-

examination as to the affidavit’s contents, and therefore, Defendant

suffered no prejudice from the district court compelling her to testify.
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United States v. Jones

Court: U.S. Court of

Appeals for the Fifth

Circuit Docket: 13-

50475

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

Defendant, convicted of possession and conspiracy to possess with

intent to distribute cocaine base, timely filed a notice of appeal and

moved for a certificate of appealability (COA) after the district court

concluded that his 28 U.S.C. 2255 motion was successive and

transferred it to this court. The court granted a COA on the issue of

whether a sentencing reduction pursuant to 18 U.S.C. 3582(c)(2)

results in a new judgment such that a habeas application attacking

the reduced sentence is not “second or successive” to previous

habeas applications attacking the sentence. Relying on the plain text

of section 3582(c)(2) and on decisions of the Supreme Court and its

interpretation of the statute, the court held that a section 3582(c)(2)

sentence reduction does not result in a new judgment, but rather

only in the modification of an existing one, and a petitioner may not

thereby avoid the requirements for filing “second or successive”

habeas applications. Accordingly, the court affirmed the district

court's transfer order and directed the Clerk to notify defendant that

he must file in this court a motion for authorization under section

2244(b)(3)(A).
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United States v. Willner, M.D.

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 12-15322,

Docket: 13-10533

Opinion Date: August 3, 2015

Areas of Law: Criminal Law

In these consolidated appeals, defendants challenged their

convictions resulting from the first of two trials involving the same

indictment and the same Medicare fraud conspiracy charges.

Defendant Dr. Ward appeals her conviction resulting from the second

trial. The court reversed the conviction of Dr. Abreu because no

reasonable juror could find beyond a reasonable doubt that Dr. Abreu

falsified patient eligibility records as alleged in the indictment.

Therefore, the court vacated her sentence entered a judgment of

acquittal. The court affirmed the convictions of Defendants Ayala,

Morris, and Wilner.
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Williams v. State

Court: Wyoming

Supreme Court

Citation: 2015 WY

100

Opinion Date: August 4, 2015

Areas of Law: Criminal Law

Defendant pled guilty to third-degree sexual assault and nolo

contedere to abuse of a vulnerable adult. Defendant appealed,

arguing that neither plea was informed because the court failed

adequately to explain the charges and establish sufficient factual

bases. The Supreme Court affirmed, holding that the district court (1)

adequately explained the nature of Defendant’s third-degree sexual

assault charge and obtained a sufficient factual basis for his guilty

plea; and (2) adequately explained the nature of Defendant’s abuse

of a vulnerable adult charge, and furthermore, because the court

accurately and completely recited the elements of the charge, no
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other factual basis was necessary prior to accepting the plea.
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United States v. Ozier

Court: U.S. Court of

Appeals for the Sixth

Circuit Docket: 14-

6439

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Ozier pleaded guilty to bank robbery, 18 U.S.C. 2113(a). The district

court sentenced him to 168 months’ imprisonment, finding that he

was a “career offender” on account of having at least two prior felony

convictions for “crimes of violence” under U.S.S.G. 4B1.1. The PSR

identified eight convictions for aggravated burglary under Tenn. Code

39-14-403: three on April 27, 2006, and five on April 19, 2007, and

concluded that these convictions constituted “burglar[ies] of a

dwelling.” After a three-level reduction for acceptance of

responsibility, the PSR calculated defendant’s total offense level at

29, and his criminal history at level VI, for an advisory Guideline

range of 151–188 months. Without the “career offender”

enhancement, his Guideline range would be 77–96 months. The Sixth

Circuit affirmed the sentence. Other than the district court’s decision

to consult the transcript of the plea colloquies, Ozier identified no

specific error. The plea colloquies make clear that he admitted to and

was convicted of burglarizing dwellings: “residences,” “homes,”

“houses,” and an “apartment” so that his convictions categorically

track the generic definition of “burglary of a dwelling.”
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United States v. Gioeli

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-903

Opinion Date: August 5, 2015
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Areas of Law: Criminal Law

Defendants Gioeli and Saracino appealed from convictions of crimes

committed as members of the Colombo crime family. On appeal,

Gioeli argued that: (1) his guilty verdict was not supported by

sufficient evidence; (2) the government’s failure to disclose

statements by a confidential source until after trial constituted a

Brady violation; (3) the government’s seizure of certain materials

from his home violated the Fourth Amendment, and those materials

should have been suppressed; (4) two of the three racketeering acts

the jury found to have been proven against him were multiplicitous;

and (5) the government’s conduct throughout the investigation and

prosecution of this case was so outrageous that it violated his due

process rights. Saracino also challenged the district court’s Brady

ruling and further argued that: (1) the court erred in denying his

motion for severance; and (2) the court violated his constitutional

rights at sentencing by, inter alia, taking into account uncharged

crimes and crimes of which he had been acquitted, and erred by

doing so without holding a hearing pursuant to United States v.

Fatico. The court resolved all of defendants' arguments in the

government's favor and affirmed the judgment.
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State v. Kangbateh

Court: Minnesota

Supreme Court

Docket: A13-1071

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Appellant was found guilty of second-degree murder for the benefit

of a gang, attempted second-degree murder, second-degree assault

for the benefit of a gang, and second-degree assault. The court of

appeals reversed Appellant’s convictions of attempted second-degree

murder for the benefit of a gang and second-degree assault for the

benefit of a gang. On remand, the district court imposed a 165-

month prison sentence for Appellant’s conviction of the lesser-

included offense of attempted second-degree murder. On appeal,

Appellant argued that because the district court originally imposed a

165-month sentence for his conviction of attempted second-degree
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murder for the benefit of a gang, the court abused its discretion by

imposing the same sentence for his conviction of attempted second-

degree murder. The court of appeals affirmed, concluding that the

sentence imposed on remand did not violate the public policy and

fairness concerns articulated in State v. Prudhomme. The Supreme

Court affirmed, holding that Appellant’s sentence was not in error

because the record did not support Appellant’s assertion that the

district court imposed a greater sentence on remand following his

successful appeal of his conviction of attempted second-degree

murder for the benefit of a gang.
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United States v. Castleman

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3184

Opinion Date: August 5, 2015

Areas of Law: Constitutional Law, Criminal Law

Castleman was charged with conspiracy to manufacture

methamphetamine, maintaining drug premises, and conspiracy to

possess chemicals and equipment used to make methamphetamine.

Some evidence came from a traffic stop in Walnut Ridge, Arkansas

and a later search of open fields on Castleman's property. The court

denied motions to suppress the evidence. At trial the government

also introduced evidence that he had murdered a coconspirator to

prevent him from testifying. This testimony was offered over

Castleman's objection as evidence of his consciousness of guilt. The

jury returned a guilty verdict on all counts. At sentencing the court

found that Castleman had murdered the coconspirator, applied the

higher base offense level for first degree murder under U.S.S.G.

2A1.1; 2D1.1(d)(1), and sentenced him to 40 years imprisonment.

The Eighth Circuit affirmed. Castleman did not show that any

expectation of privacy he had in trash bags, which were visible in the

open field, was objectively reasonable. Castleman admitted that the

evidence as a whole was legally sufficient to support the convictions,

and the jury was properly instructed regarding the value of the

consciousness of guilt evidence. It was within the court's discretion to
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determine that the probative value of the contested evidence

outweighed the danger of unfair prejudice under Rule 403.
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Andrews v. Davis

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 09-

99012, Docket: 09-

99013

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Petitioner appealed from the district court's denial of all but one of

the claims raised in his 28 U.S.C. 2254 habeas petition. The state

cross-appealed the district court's grant of relief on petitioner's

ineffective assistance of counsel claim for counsel's failure to

investigate and present additional mitigating evidence at the penalty

phase of petitioner's capital murder trial. Because the state court’s

rejection of petitioner’s penalty phase ineffective assistance of

counsel claim was not contrary to or an unreasonable application of

Supreme Court precedent, the court denied relief on this claim. The

court concluded that petitioner was not prejudiced and reversed the

district court's decision on this issue. Because petitioner has not made

a “substantial showing” that his Eighth Amendment rights were

violated, the court denied a Certificate of Appealability (COA) on this

claim. Further, the court denied a COA on petitioner's four uncertified

claims alleging that trial counsel were ineffective for failing to

investigate and present four categories of evidence. Finally, the court

held that the district court did not abuse its discretion in denying

petitioner's motion for an evidentiary hearing.
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United States v. Purham

Court: U.S. Court of

Appeals for the

Opinion Date: August 5, 2015
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Seventh Circuit

Docket: 14-3424

Areas of Law: Criminal Law

Purham pled guilty to conspiracy to distribute 280 grams or more of

crack cocaine, 21 U.S.C. 841, 846. Purham agreed to the quantity

and acknowledged the 20-year mandatory minimum sentence. The

court denied Purham’s subsequent request to withdraw his plea and

sentenced Purham to 360 months’ imprisonment. The Seventh Circuit

held that the court erred in counting 2008 drug transactions as

“relevant conduct” absent evidence establishing a link between that

conduct and later distribution activity. Recalculating the sentence, the

court added: two levels because Purham had a coconspirator

purchase a firearm for him; two levels because conspiracy members

threatened witnesses; two levels because he employed multiple

residences for the sole purpose of distributing crack cocaine; and four

levels because Purham acted as the conspiracy’s manager. It

subtracted two levels for the “Drugs Minus Two” amendment.

Purham’s guidelines range was 360 months to life in prison. The court

noted the disparity between crack and powder cocaine, sentenced

Purham to 324 months, and imposed special conditions of supervised

release, that Purham not associate with any member of any street

gang, “not wear or carry on your person colors or any sign, symbol,

or paraphernalia associated with gang activity. Only gang tattoos

received prior to incarceration are not considered a violation,” and “If

you’re unemployed … perform at least 20 hours of community service

work per week.” The Seventh Circuit affirmed the term of

imprisonment, but vacated the community-service and gang-

association conditions.
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United States v. Medina-Mora

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-1420,

Docket: 14-1243

Opinion Date: August 5, 2015

Areas of Law: Criminal Law
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When sentenced in 2009 for unlawful reentry by an alien, 8 U.S.C.

1326, Medina-Mora was serving undischarged terms in an Illinois

state prison on a drug charge and a weapons charge. In open court,

the judge said that Medina-Mora was “committed to the custody of

the Bureau of Prisons to be imprisoned for a concurrent term of 77

months on Count One.” In its written judgment, however, the court

said nothing about a “concurrent” sentence. The Bureau of Prisons

has used the written judgment to measure Medina-Mora’s

imprisonment and has treated his federal sentence as consecutive to

the state sentences, so he did not begin earning credit toward his

federal sentence until he finished his state sentences. Medina-Mora

moved, under FRCP 36, to correct a clerical error in the written

judgment. The judge denied the motion, concluding that his “use of

the word ‘concurrent’ when imposing the sentence was in error.” The

Seventh Circuit reversed. When a court pronounces sentence orally,

that is the defendant’s sentence, if the oral pronouncement is

unambiguous.
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Calloway v. Super. Ct.

Court: California

Court of Appeal

Docket: A142854

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Facing felony charges for a 2005 home-invasion robbery, Calloway

was found incompetent to stand trial in 2006 under Penal Code 1368.

After years of confinement under Penal Code1370.1—attempts to

restore him to competency were unsuccessful—and two one-year civil

commitments authorized by Welfare and Institutions Code 6500,

Calloway was no longer subject to confinement in May 2011. His 2005

case remained pending. In 2011, Calloway was charged with an

additional offense, and, in 2014, a jury found him competent to stand

trial in that action. The Contra Costa District Attorney moved to

reinstate proceedings in the 2005 case based on Calloway’s

restoration to competence. Calloway challenged the trial court’s

authority to do so, arguing that, at this point, the issue of his

competence to stand trial in the 2005 case can only be reconsidered
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if the trial court receives a certificate of restoration from an official

delineated in section 1372. The court of appeal agreed with Calloway

that competency proceedings under 1370.1(b)(2) are inappropriate at

this juncture in the 2005 case, but found that, under appropriate

circumstances, the current competency of an individual in Calloway’s

situation may properly be tested under section 1368, itself, without

need for a certificate of restoration.
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Rogers v. Ferriter

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 13-

35790

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Petitioner, convicted of two counts of felony sexual assault, appealed

the district court's dismissal of his 28 U.S.C. 2244 habeas petition as

untimely. The court held that petitioner's application for review of his

sentence was “pending” during the time that the Sentence Review

Division (SRD) of the Montana Supreme Court held it in abeyance so

he could seek other state collateral review. The Antiterrorism and

Effective Death Penalty Act's (AEDPA), 28 U.S.C. 2244(d)(2), statute

of limitations was tolled after the SRD held petitioner's application in

abeyance but before he filed for other state collateral relief.

Accordingly, the court reversed the district court's judgment and

remanded for further proceedings.
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Dupey v. State

Court: Minnesota

Supreme Court

Docket: A13-2317

Opinion Date: August 5, 2015

Areas of Law: Criminal Law
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On July 13, 2007, Appellant was charged with fifth-degree controlled

substance crime. Appellant pleaded guilty. On February 27, 2009, the

court stayed adjudication of Appellant’s case under Minn. Stat.

152.18(1), placing him on probation. On May 24, 2011, Appellant

admitted to violating the terms of his probation. The district court

revoked the stay of adjudication and entered a judgment of

conviction. On May 23, 2013, Appellant filed a petition for

postconviction relief requesting that he be permitted to withdraw his

guilty plea. The postconviction court summarily denied the petition on

the ground that it was untimely under Minn. Stat. 590.01(4)(a)(1)

because it was filed more than two years after the order staying

adjudication. The court of appeals affirmed, holding that a stay of

adjudication is a “sentence” under Minn. Stat. 590.01(4)(a)(1) that

triggers the two-year statute of limitations for filing a postconviction

petition. The Supreme Court reversed, holding that a stay of

adjudication under Minn. Stat. 152.18(1) is not a judgment of

conviction or sentence under Minn. Stat. 590.01(4)(a)(1), and

therefore, the district court erred by concluding that Appellant’s

petition was time-barred.
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State v. Maloney

Court: Montana

Supreme Court

Citation: 2015 MT

227

Opinion Date: August 5, 2015

Areas of Law: Civil Rights, Criminal Law

Defendant pleaded guilty to one count of criminal endangerment and

one count of assaulting a peace officer. Before the sentencing

hearing, Defendant filed a motion to dismiss for lack of a speedy

trial. The district court denied the motion and sentenced Defendant to

a total of thirty years with five years suspended. Defendant appealed,

arguing that his right to a speedy trial was violated by pre-trial and

pre-sentencing delays. The Supreme Court affirmed, holding (1)

because this case was pending on direct review when State v.

Betterman was decided, the holding in Betterman retroactively

applies; (2) Defendant’s right to a speedy trial was not violated as a

result of excessive pre-trial delays caused by the State; and (3)
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Defendant’s right to due process was not violated as a result of post-

conviction, pre-sentencing delays caused by the State.
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United States v. Durham

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-12198,

Docket: 14-12807

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Defendant, convicted of possession of a firearm by a convicted felon

and possession with intent to distribute cocaine, appealed his

sentence of 288 months in prison as substantively unreasonable. The

court subsequently granted defendant's motion to file a supplemental

brief on the constitutionality of the Armed Career Criminal Act's

(ACCA), 18 U.S.C. 924(e)(2)(B)(ii), residual clause. The court held

that where precedent that is binding in this circuit is overturned by an

intervening decision of the Supreme Court, the court will permit an

appellant to raise in a timely fashion thereafter an issue or theory

based on that new decision while his direct appeal is still pending in

this court. In this case, the intervening decision is Johnson v. United

States, which addresses whether the residual clause of the ACCA is

unconstitutionally vague.
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Evans v. State

Court: Minnesota

Supreme Court

Docket: A14-1402

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Appellant was convicted of first-degree murder of a peace officer.

The Supreme Court affirmed on direct appeal. Appellant subsequently
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filed a postconviction petition, which the district court denied. The

Supreme Court affirmed. Thereafter, Appellant filed a motion for

relief from judgment alleging a number of claims, including

ineffective assistance of trial and appellate counsel. Treating

Appellant’s motion as a second postconviction petition, the district

court denied relief, concluding that all of Appellant’s claims were

untimely under Minn. Stat. 590.01(4). The Supreme Court affirmed,

holding (1) even if the district court had treated Appellant’s request

for relief as a motion under Minn. R. Civ. P. 60.02, his request would

have been untimely; and (2) Appellant’s claims were also untimely

under the postconviction statute.
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Nunn v. State

Court: Minnesota

Supreme Court

Docket: A14-1767

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

After a jury trial in 1995, Appellant was found guilty of first-degree

premeditated murder and attempted first-degree premeditated

murder. The district court imposed a sentence of life imprisonment

with the possibility of release for the first-degree murder offense and

a consecutive sentence of 180 months’ imprisonment for the

attempted first-degree murder offense. In 2014, Appellant, who is

African American, moved to correct his sentence, arguing that his

sentence was unlawful under Minn. Sent. Guidelines II.F and that his

sentence violated his right to equal protection because his sentence

was more severe than the sentences of other similarly situated

offenders who were not African American. The postconviction court

denied relief. The Supreme Court affirmed, holding that the

postconviction court did not abuse its discretion by denying Appellant’s

motion to correct his sentence.
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United States v. Graham

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 12-4659

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Defendants Graham and Jordan appealed their convictions for several

offenses arising from a series of armed robberies. Jordan separately

challenged restrictions on his own testimony imposed by the district

court, the denial of his motion for severance, the exclusion of certain

out-of-court statements attributed to Graham, the admission of

evidence seized during a search of his residence, and the sufficiency

of the evidence supporting several of his convictions.The court

concluded that the government’s warrantless procurement of the cell

site location information (CSLI) was an unreasonable search in

violation of defendants’ Fourth Amendment rights. The court held,

nonetheless, that the district court's admission of the challenged

evidence must be sustained because the government relied in good

faith on court orders issued in accordance with Title II of the

Electronic Communications Privacy Act, Pub. L. No. 99-508, 100 Stat.

1848, or the Stored Communications Act (SCA), 18 U.S.C. 2703(a),

(c). The court rejected Jordan's separate challenges, finding no

reversible error. Accordingly, the court affirmed the judgment of the

district court.
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North Dakota v. Jennewein

Court: North Dakota

Supreme Court

Citation: 2015 ND

192

Opinion Date: August 5, 2015

Areas of Law: Constitutional Law, Criminal Law

A Grand Forks police officer stopped a vehicle after observing it

screech to a halt at an intersection, causing a group of people to

jump out of the crosswalk. The officer approached the vehicle and

found defendant-appellant Tyler Jennewein sitting in the front
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passenger seat. While the officer spoke with Jennewein, Jennewein's

girlfriend ran up to the vehicle and sat in the driver's seat. The officer

went to the driver's side of the vehicle to speak with Jennewein's

girlfriend and noticed a glass marijuana pipe lying on the ground

below the driver's side window. Jennewein denied driving the vehicle,

Jennewein's girlfriend said she had been driving and neither

Jennewein nor his girlfriend claimed possession of the pipe. The

officer returned to the passenger side of the vehicle and observed

that Jennewein exhibited signs of intoxication. After Jennewein

performed field sobriety tests, the officer placed him under arrest for

driving under the influence, driving under suspension and possession

of drug paraphernalia. Jennewein's first trial in July 2014 resulted in a

mistrial. A second trial was held a few months later. Jennewein's

defense was that he was not the driver of the vehicle, his girlfriend

was the driver and the paraphernalia was not his. Jennewein's

girlfriend testified as a witness for the prosecution and on cross-

examination admitted she was the driver of the vehicle. Jennewein

rested without testifying or presenting any evidence. The jury found

Jennewein guilty of driving under the influence and driving under

suspension, but not guilty of possessing drug paraphernalia. The

conviction was Jennewein's third alcohol-related driving offense within

seven years, and his sentence included one year of supervised

probation with one year of participation in the 24/7 sobriety program.

Jennewein argued on appeal that the district court erred in allowing

the prosecution to introduce into evidence two certified copies of

criminal driving under the influence judgments because the

prosecution failed to disclose the documents prior to trial in violation

of N.D.R.Crim.P. 16. The Supreme Court concluded the district court

did not abuse its discretion in allowing the two judgments into

evidence. Accordingly, the Court affirmed Jennewein's conviction and

sentence.
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Carolina Supreme

Court Docket: 27558
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Areas of Law: Constitutional Law, Criminal Law
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The minor lived with Appellant and her mother for approximately six

years from the time she was five years old until she was eleven.

Appellant and the child had a close relationship, even as her mother's

and Appellant's relationship ended. In November 2009, when she was

eleven years old, the victim told her mother that Appellant had been

sexually abusing her, including intercourse, since she was seven years

old. There was no physical evidence of abuse, and Appellant denied

the accusations. Appellant was convicted of first degree criminal

sexual conduct with a minor, and received a life sentence without the

possibility of parole (LWOP). On appeal, he challenged the

constitutionality of S.C. Code Ann. 17-23-175 (2014) on Confrontation

Clause grounds, and contended the trial court erred in qualifying one

of the testifying witnesses as an expert in both forensic interviewing

and child abuse assessment. Furthermore, Appellant alleged that

witness' testimony impermissibly bolstered that of the minor. Upon

review, the Supreme Court found the statute constitutional, but

agreed with Appellant that the trial court erred in qualifying the

witness as an expert, and in allowing bolstering testimony.

Accordingly, the Court reversed Appellant's conviction and sentence.
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South Carolina v. Gordon

Court: South

Carolina Supreme

Court Docket: 27554

Opinion Date: August 5, 2015

Areas of Law: Constitutional Law, Criminal Law

In October 2011, respondent Cody Gordon was stopped at a license

and registration checkpoint by a South Carolina Highway Patrol

Officer. The officer administered several field sobriety tests. The test

at issue in this case was the Horizontal Gaze Nystagmus (HGN) test.

The dashboard camera on the officer's patrol car recorded the entire

incident, including all field sobriety tests, with continuous recording.

The stop occurred at night, so the lighting was not perfect, but the

officer had Gordon stand in the light of his patrol car's headlights and

further illuminated Gordon by shining a flashlight directly on his face.

The State appealed the Court of Appeals' affirmation of the circuit

court's interpretation of section 56-5-2953 of the South Carolina
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Code. The appellate court found that the statute required officers to

record the head of the motorist when administering the HGN field

sobriety test and that respondent's head was not sufficiently visible.

The State contended that a plain reading of the statute made no

mention of the motorist's "head." Upon review, the Supreme Court

affirmed the Court of Appeals' conclusion that the statute required

that the motorist's head be recorded in the video; however, the Court

vacated the mandate to remand to the magistrate court for further

consideration. The Court reinstated respondent's conviction as it

found that the officer complied with the statute in recording Gordon's

HGN test.
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California v. Cardenas

Court: California

Court of Appeal

Docket: E059820

Opinion Date: August 5, 2015

Areas of Law: Civil Procedure, Criminal Law

A jury found defendant-appellant Jose Cardenas guilty of one count

of robbery, and three counts of burglary. As to counts 1 and 3, the

jury found true: that defendant had personally inflicted great bodily

injury upon a person 70 years of age or older; and that he had

burglarized and robbed a person who was 65 years of age or older.

In a bifurcated proceeding, defendant admitted that he had served

three prior prison terms within the meaning of Penal Code section

667.5, subdivision (b). Defendant was sentenced to a total term of 18

years in state prison with credit of 451 days for time served. On

appeal, defendant argued: (1) there was insufficient evidence to

support the great bodily injury enhancement attached to counts 1

and 3; (2) the trial court erred in imposing sentences on both counts

1 and 3 in violation of Penal Code section 654; (3) the trial court

erred in imposing punishment on the two enhancement allegations

attached to count 1; and (4) the trial court erred in calculating his

presentence custody credits. Upon review, the Court of Appeal

modified defendant’s sentence and presentence custody credits and

affirmed the judgment as modified.
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United States v. McGuire

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3545

Opinion Date: August 6, 2015

Areas of Law: Criminal Law

In 2009, McGuire was charged her with concealing and laundering

drug proceeds (about $141,000), 18 U.S.C. 1956, based on her

receipt of proceeds of marijuana and cocaine sales from her nephew

that she deposited into her checking account and used to pay the

nephew’s living expenses, 2006-2008. In 2012, she signed a plea

agreement, admitting that she deposited $2,200 of drug proceeds

into her account on December 1, 2008. She acknowledged that she

faced maximum penalties of 20 years’ imprisonment and a $500,000

fine. The agreement specified that McGuire would receive a sentence

of 12 months’ probation and that if the court did not accept the

recommendation, McGuire could withdraw her plea. The agreement

waived McGuire’s appellate rights. At her hearing, she acknowledged

that she was giving up her appellate rights and stated, “Guilty.” The

prosecutor asked the judge to withhold judgment until sentencing.

Defense counsel explained: McGuire is a firefighter with the City of

Gary. If you find her guilty, that could trigger employment

consequences. The judge ultimately stated: Her guilty plea is

accepted, but I do withhold adjudication of guilt. McGuire hoped to

remain employed as long as possible. In 2014, McGuire moved to

withdraw her plea. The Seventh Circuit upheld denial of the motion,

finding that the waiver encompassed appeal of denial of a plea-

withdrawal motion.
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Supreme Judicial

Court Docket: SJC-

11830

Areas of Law: Class Action, Constitutional Law, Criminal Law

Defendant was charged with violating Mass. Gen. Laws ch. 56, 42,

which criminalizes certain false statements about political candidates

or questions submitted to voters, after her political action committee

published brochures criticizing a candidate for public office. Defendant

filed a petition pursuant to Mass. Gen. Laws ch. 211, 3 seeking relief

from the criminal complaint on the ground that section 42 is

unconstitutional. The Supreme Judicial Court granted the requested

relief, holding (1) section 42 is inconsistent with the fundamental right

of free speech enshrined in article 16 of the Massachusetts

Declaration of Rights and is, therefore, invalid; and (2) accordingly,

the criminal complaint charging Defendant with violating section 42

must be dismissed.
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Ortiz v. Lynch

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2428

Opinion Date: August 6, 2015

Areas of Law: Criminal Law, Immigration Law

Ortiz, a native of Mexico, became a lawfully-admitted permanent

resident of the U.S. in 2002. In 2006, Ortiz pled guilty to obstruction

of legal process—a crime committed when he was 18 years old. Ortiz

was sentenced to 1 year in a workhouse—with a 2-year stay on 320

days of the sentence—and a $50.00 fine. More than seven years

later, DHS charged Ortiz as removable under 8 U.S.C.

1227(a)(2)(A)(iii) for committing an “aggravated felony” and under 8

U.S.C. 1227(a)(2)(A)(i) for committing a crime involving “moral

turpitude.” The IJ found Ortiz’s conviction was an “aggravated felony”

because it was a “crime of violence.” The BIA upheld the IJ’s

determination. The Eighth Circuit vacated. Minnesota precedent

plainly shows the words “force or violence,” in the statute under

which Ortiz was convicted, encompass a broader scope of conduct
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than the “physical force” required to be a categorical “crime of

violence” under 18 U.S.C. 16.
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United States v. Bagola

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-1034

Opinion Date: August 6, 2015

Areas of Law: Criminal Law

D.S. and her brother T.D., were nine and six years old, when their

mother, found them dead in a bedroom at their father’s house, on

the North Dakota Spirit Lake Reservation. D.S., found without

underwear or pants, had sustained 40 stab wounds and had a battery

inserted into her rectum. T.D. suffered 66 stab wounds. Officers

recovered bloody knives from indoor and outdoor trash cans.. A

partially open basement window permitted access to the residence.

The father was later arrested for public intoxication. Law enforcement

agents first focused on him as a suspect. Days later, during a

polygraph examination, DuBois denied any involvement, but then

confessed to the crime. Investigators later focused on Bagola, a

cousin who had lived with the family. He moved into another house

nearby before the murders. DNA found under D.S.’s fingernails

matched Bagola’s. Bagola babysat the children in the days before the

murders. Investigators interviewed Bagola, and he provided detailed

written confessions to the murders and the sexual abuse of D.S.

Bagola was charged with “murder . . . committed in the perpetration

of, or attempt to perpetrate, . . . aggravated sexual abuse[,] sexual

abuse, [or] child abuse,” 18 U.S.C. 1111(a), 1153. The Eighth Circuit

affirmed, rejecting challenges to jury instructions on felony murder

and child abuse, the sufficiency of the evidence, and the court’s

restriction of Bagola’s cross-examination of a witness
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Kelley v. S.D. Bd. of Pardons & Paroles

Court: South Dakota

Supreme Court

Citation: 2015 S.D.

70

Opinion Date: August 5, 2015

Areas of Law: Criminal Law

In 2007, Appellant was convicted of possession of a controlled drug

or substance with intent to distribute and committing or attempting to

commit a felony with a firearm. In 2012, Appellant signed a

suspended sentence supervision agreement. The next year, the

Board of Pardons and Paroles revoked Appellant’s suspended

sentence for failing to maintain a good disciplinary record. The circuit

court affirmed the revocation. The Supreme Court affirmed, holding

that the Board acted within its authority by imposing the conditions of

the agreement and revoking Appellant’s suspended sentence upon

Appellant’s violation of the suspended sentence supervision

agreement.
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Carter v. Douma

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-3312

Opinion Date: August 6, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

At Carter’s trial, for possessing between five and 15 grams of cocaine

with intent to deliver, an officer testified about his work with an

informant who had said Carter was involved in distributing drugs and

that he heard the informant call Carter to order cocaine. Carter’s

lawyer did not object to the testimony about the informant’s out-of-

court statements and actions. During closing argument, the state

referred to the informant’s statements and actions, again without

objection. Carter sought post-conviction relief, citing the

Confrontation Clause right to cross-examine adverse witnesses and

arguing that his counsel was ineffective for failing to object to that

testimony. The Wisconsin Court of Appeals rejected both claims,
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finding that the testimony was offered not to show the truth of what

the informant said but to explain why the police investigated Carter.

Carter filed a habeas corpus petition under 28 U.S.C. 2254 asserting

the same theories. The Seventh Circuit affirmed denial. While there is

a good argument that Carter’s lawyer should have objected to some

of the testimony about the informant and its use during closing

argument, Carter did not show prejudice. The court noted Carter’s

dramatic efforts to flee and then to dispose of the bags in view of

officers.
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People v. Brown

Court: Supreme

Court of California

Docket: S218993

Opinion Date: August 6, 2015

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

A police officer investigating an emergency call regarding a fight

pulled behind Defendant’s parked vehicle and activated the

emergency lights on his patrol car. The officer approached and spoke

with Defendant, who was sitting behind the wheel of the vehicle,

apparently intoxicated. Charged with felony driving under the

influence, Defendant moved to suppress evidence of his physical

condition, statements, and breath test results as the fruits of an

unlawful search. The trial court denied the motion. The court of

appeal affirmed. The Supreme Court affirmed, holding (1) the

officer’s use of emergency lights in this situation constituted a

detention of Defendant; and (2) Defendant’s brief detention was

supported by reasonable suspicion.
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Opinion Date: August 6, 2015
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Docket: 14-1073

Areas of Law: Criminal Law

Defendant pled guilty to illegally possessing a firearm. The district

court sentenced defendant to 180 months in prison, the mandatory

minimum under the Armed Career Criminal Act (ACCA), 18 U.S.C.

924(e)(1). Applying the categorical approach, the court concluded

that, by the plain language of the Iowa Code, defendant's terrorism

conviction was an ACCA predicate violent felony requiring the use of

force, threat, or intimidation. The Eighth Circuit affirmed: Defendant's

conviction of going armed with intent under Iowa Code section 708.8

was also a predicate violent felony, falling under the residual clause

of section 924(e)(2)(B)(ii); there was no Sixth Amendment violation

under Alleyne v. United States; because the challenged enhancement

was based solely on defendant's prior felony drug conviction, it

continues to fall under the recidivism exception to the jury

presentation requirement; and the district court properly determined

that defendant had four predicate offenses and was an armed career

criminal for sentencing purposes. The Supreme Court vacated and

remanded for reconsideration in light of its 2015 decision, Johnson v.

United States. The Eighth Circuit again affirmed the conviction,

striking a finding that the going-armed-with-intent conviction was a

predicate felony under the residual clause.
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United States v. Reaves

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3554

Opinion Date: August 6, 2015

Areas of Law: Constitutional Law, Criminal Law

Reaves was suspected of dealing heroin. From an informant, Peoria

police learned that Reaves drove to Detroit in a white Chrysler

Pacifica to get his heroin supply. Police confirmed that Reaves owned

a white Chrysler Pacifica. The informant picked Reaves out of a line-

up. Police set up four controlled buys between the informant and

Reaves, then obtained a warrant to place a GPS tracker on Reaves’s

Pacifica. While the Pacifica was returning from Detroit on I- 74,
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Officer Leach observed it illegally drift into a different lane without

signaling and pulled the car over. Reaves’s girlfriend, Seekins, was

driving. Reaves was a passenger. After asking Seekins whether she

had been drinking, Leach asked if he could search the vehicle. Both

Reaves and Seekins consented. Seekins, driving on a suspended

driver’s license, was arrested. At no time did they withdraw consent

or limit the search. The police informed Reaves that the vehicle would

be towed, impounded, and subjected to an inventory search. Reaves

accepted a ride to a gas station. Officers continued searching. They

removed a suspicious side panel and discovered 170 grams of heroin

and $6,000 in cash. Reaves was charged with possession with intent

to distribute heroin, 21 U.S.C. 841. The Seventh Circuit affirmed

denial of Reaves’s motion to suppress. Although the impoundment

and inventory search were invalid, the police had probable cause to

pull over the Pacifica for a traffic violation and Reaves’s consent

validated the search.
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United States v. Hernandez-Gomez

Court: U.S. Court of

Appeals for the Fifth

Circuit Docket: 14-

41268

Opinion Date: August 6, 2015

Areas of Law: Criminal Law

Defendant pleaded guilty to possession with intent to distribute heroin

and then appealed his sentence. The court granted the government's

motion to dismiss the appeal as untimely. The court concluded that a

motion to dismiss filed with or before the Government’s first

substantive filing (usually, its opening brief) is timely. In this case, the

Government did not waive the timeliness objection and therefore, the

court dismissed the appeal.
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Court: California

Court of Appeal

Docket: B254910A

Opinion Date: August 6, 2015

Areas of Law: Criminal Law

Defendant was convicted of possession of cocaine base for sale. The

trial court sentenced defendant to an aggregate term of 13 years in

county jail. The court found an error under People v. Sanders

because a juror who was excused in the midst of defendant's trial

was thereafter allowed to testify in the trial as a prosecution witness.

The court found that the error implicated defendant's constitutional

due process right to a fair trial, and that the error was not harmless

beyond a reasonable doubt under Chapman v. California. Accordingly,

the court reversed the judgment of the trial court.
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California v. Kisling

Court: California

Court of Appeal

Docket: C076047

Opinion Date: August 6, 2015

Areas of Law: Constitutional Law, Criminal Law

Defendant Richard Kisling appealed a trial court’s denial of his

petitions for unconditional and conditional release from his

commitment as a sexually violent predator. Appointed counsel for

defendant asked the Court of Appeal to review the record pursuant to

"California v. Wende," (25 Cal.3d 436 (1979) to determine whether

there exist any arguable issues in defendant’s appeal from the trial

court’s order. The Court asked the parties for supplemental briefing

on whether Wende review applied to appeals from denials of petitions

for release from a sexually violent predator commitment. "Wende"

applies only to “appointed appellate counsel’s representation of an

indigent criminal defendant in his first appeal as of right.” Since

proceedings under the Sexually Violent Predator Act are civil matters,

it followed that the proceeding in this appeal did not directly implicate

"Wende." Defendant admitted that SVPA proceedings were not

criminal. Nonetheless, defendant asserted that they were sufficiently

similar to criminal proceedings to warrant the protections of "Wende"
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review. Defendant also argued that "Wende" review was required as

a matter of federal and state due process, requires more attention.

Finding "Wende" review was inapplicable here, the Court dismissed

the appeal.

http://j.st/4mP4 View Case

View Case On: Justia Google Scholar

California v. Accredited Surety & Casualty

Court: California

Court of Appeal

Docket: C075960A

Opinion Date: August 6, 2015

Areas of Law: Criminal Law

Accredited Surety and Casualty Co., Inc., the surety on two bail

bonds, appealed an order denying its Penal Code section 1305.4

motion to extend the 185-day appearance period, an order denying

its Code of Civil Procedure section 1008 motion to reconsider, and the

summary judgments on the two bail bonds. On the same day in April

2013, Accredited Surety posted two bonds for the release of Cale

Brian Maisano, the defendant in two underlying criminal matters. On

November 13, 2013, Accredited Surety filed a motion to extend the

appearance period under Penal Code section 1305.4. The trial court

found the bail agent had made reasonable efforts to return Maisano

to court, but there had been no showing of a reasonable likelihood of

apprehension. Accredited Surety had its bail agents appear in court to

describe efforts made to find Maisano, and supplemented the record

with "new" facts. Accredited Surety’s counsel explained he had

advised the surety not to put a great deal of detail in the original

motion about how they were going to find Maisano, because the

motion became public record, and in the past, counsel had

experiences where the information was ultimately communicated to

defendants and they were able to further evade capture. The trial

court was unmoved by that explanation and denied the motions to

extend the appearance period. Upon review of Accredited Surety's

appeal, the Court of Appeal found no abuse of the trial court's

discretion and affirmed the decision.
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Oregon v. Lane

Court: Oregon

Supreme Court

Docket: S062045

Opinion Date: August 6, 2015

Areas of Law: Constitutional Law, Criminal Law

Oregon's sentencing guidelines provided that, if a defendant with

multiple terms of probation commits a single probation violation, any

resulting terms of incarceration must be imposed concurrently, not

consecutively. The state argued that, in consequence of the probation

violation, the trial court should revoke probation and impose

consecutive sentences of incarceration on each count in defendant

David Lane's case, in light of the fact that the original charges

involved four different victims. Defendant objected, arguing that,

under the applicable provision of the sentencing guidelines, any terms

of incarceration imposed as a result of a single probation violation

must be served concurrently. In response, the state argued that,

notwithstanding the guidelines, the court had authority to impose

consecutive sentences under Article I, section 44(1)(b). The trial court

agreed with the state, concluding that, under Article I, section

44(1)(b), it was "allowed to give consecutive sentences in this case,

based upon the fact that there were four separate victims." The

Court of Appeals reversed, concluding that, because the imposition of

terms of incarceration as a sanction for probation violation is not

"sentenc[ing] * * * for crimes" within the meaning of Article I, section

44(1)(b), there was no conflict, so the guidelines provision validly

prohibited the imposition of consecutive sentences. The Supreme

Court reversed, concluding that the trial court correctly determined

that the guidelines provision conflicted with Article I, section 44(1)(b).

"Imposing terms of incarceration as a sanction upon probation

revocation amounts to 'sentenc[ing] * * * for crimes' within the

meaning of the constitution. Article I, section 44(1)(b), therefore

controls, and the conflicting provision of the guidelines is invalid."
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Court: Washington

Supreme Court

Docket: 90939-3

Opinion Date: August 6, 2015

Areas of Law: Constitutional Law, Criminal Law

Roman Fedorov was arrested for attempting to elude law

enforcement and driving under the influence. He was transported to

jail for the purpose of administering a breath alcohol concentration

(BAC) test. Fedorov asked for, and was granted, the opportunity to

speak with an on-call defense attorney by telephone before

consenting to take the BAC test, pursuant to CrR 3 .1. The

Washington State Patrol (WSP) trooper, however, remained in the

one-room jail, citing safety concerns and his need to perform a

fifteen minute observation period before administering the BAC test.

The trooper stood out of earshot at the far side of the room. Fedorov

and his attorney chose to converse only in yes/no questions, fearing

Fedorov would blurt out something incriminating. Fedorov argues that

the presence of the trooper in the room violated his right to counsel

because only with absolute privacy could the right to counsel be

effective. The Supreme Court held that the rule-based right to

counsel did not provide for a right to absolute privacy for

conversations between attorney and client. "Once contacted, privacy

between the arrestee and attorney may be balanced against

legitimate safety and practical concerns, and challenges alleging such

violations are reviewed under the totality of the circumstances."
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Fagan v. Mississippi

Court: Supreme

Court of Mississippi

Citation: 2014-KA-

00458-SCT

Opinion Date: August 6, 2015

Areas of Law: Constitutional Law, Criminal Law

A jury convicted Damon Fagan of four counts of sexual battery, and

the trial judge sentenced him to thirty years in prison, with ten years'

post-release supervision. Fagan appealed the conviction and

sentence, arguing that the State's evidence was legally insufficient

and that his conviction was against the overwhelming weight of the
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evidence. After review of the trial court record, the Supreme Court

disagreed and affirmed the trial court.
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Baxter v. Mississippi

Court: Supreme

Court of Mississippi

Citation: 2012-CT-

01032-SCT

Opinion Date: August 6, 2015

Areas of Law: Constitutional Law, Criminal Law

In 2010, a George County sheriff's deputy attempted to pull over a

Chevrolet pickup truck. The truck did not stop, and a high-speed

chase ensued. In the truck were defendant Christopher Baxter and

Brandy Williams. In an effort to apprehend the two, the Sheriff's

Department set up a roadblock. The truck still would not stop, and

Sheriff Garry Welford was run over and killed. Baxter and Williams

were charged with capital murder and tried separately. Baxter was

convicted and sentenced to life in prison without the possibility of

parole. He appealed, and the Court of Appeals affirmed his

conviction. Baxter raised several issues on appeal to the Supreme

Court, namely: (1) that the jury was improperly instructed on

accomplice responsibility; and (2) that the circuit court erred in

admitting Baxter's involuntary, unreliable and coerced "confession."

Finding no reversible error in the circuit court's judgment, the

Supreme Court affirmed.
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United States v. Taylor

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-3790

Opinion Date: August 6, 2015

Areas of Law: Criminal Law
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Taylor entered an online chat room and connected with

“elliegirl1234,” identified as a 13–year–old girl. Taylor responded that

he was 37, and asked whether Ellie had engaged in sexual acts with

her boyfriend. Taylor wanted to see Ellie masturbate and asked her

whether she had a webcam. She indicated that she did not. Taylor

used a webcam and masturbated so that Ellie could see. The two

conversed online several times. The conversations were always

sexual in nature. Taylor asked Ellie to fantasize about meeting, but

expressed concern because he “could go to jail.” (he had previously

called Ellie “jailbait.”) Ellie was actually an online identity assumed by

law-enforcement. Taylor was convicted under 18 U.S.C. 1470, for

transfer or attempted transfer of obscene material to a person under

the age of 16 years through a means of interstate commerce. Taylor

moved to modify his conditions of probation. The Seventh Circuit

vacated, agreeing that the record did not support a ban on viewing

legal adult pornography, which did not facilitate Taylor’s offense;

there was no evidence that viewing otherwise legal pornography

would increase the likelihood of recidivism. The court affirmed a

condition requiring Taylor to make his internet-capable devices

available for inspection, even without reasonable suspicion that he

has committed a new crime.
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United States v. Shiu Lung Leung

Court: U.S. Court of

Appeals for the Ninth

Circuit Docket: 13-

10242

Opinion Date: August 6, 2015

Areas of Law: Criminal Law, White Collar Crime

Defendant, convicted of violating the Sherman Antitrust Act, 15

U.S.C. 1, appealed the district court's denial of a motion for a new

trial and request for an evidentiary hearing. The court held that

defendant was not entitled to a new trial or evidentiary hearing based

on a juror’s affidavit alleging that other jurors discussed the evidence

against him and made up their minds about his guilt before the start

of deliberations. The court rejected defendant's contention that Rule

606(b) provides leeway for a court to delve into the internal affairs of
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the jury simply because the discussions took place before

deliberations commenced. Accordingly, the court affirmed the

judgment of the district court.
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Marshall v. Rodgers

Court: U.S. Supreme Court

Docket: 12-382 Opinion Date: April 1, 2013

Judge: per curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Rodgers was charged with making criminal threats, assault with a

firearm, and being a felon in possession of a firearm and

ammunition. Before arraignment, he executed a valid waiver of his

Sixth Amendment right to counsel, electing to represent himself.

Before his preliminary hearing, Rodgers retained counsel. Two

months later, he fired his lawyer and again waived counsel. Two

months after that, Rodgers again changed his mind and asked the

court to appoint an attorney. The court did so. Shortly before trial,

he again surrendered his right to counsel. He proceeded to trial pro

se. In June 2003, a California jury returned a verdict of guilty. After

the verdict was read, Rodgers requested an attorney to help him

move for a new trial. When offered a chance to supplement or

explain his motion at a later hearing, Rodgers declined to do so. The

trial court denied the request for counsel and the motion for a new

trial. The California Court of Appeal affirmed the convictions and

sentence. The federal district court denied habeas corpus. The Ninth

Circuit reversed. The Supreme Court reversed, finding that, in light

of the tension between the Sixth Amendment’s guarantee of “the

right to counsel at all critical stages of the criminal process,” and its

concurrent promise of “a constitutional right to proceed without

counsel when [defendant] voluntarily and intelligently elects to do

so,” it cannot be said that California’s approach was contrary to or
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an unreasonable application of the Court’s assistance-of-counsel

cases. The Court expressed no view on the merits of the underlying

Sixth Amendment principle.
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United States v. Gelin

Court: U.S. 1st Circuit Court of Appeals

Docket: 10-2486, 10-
2340

Opinion Date: April 1, 2013

Judge: Torruella

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellants were each convicted under 18 U.S.C.

1347 and 1349 for making fraudulent claims to, and obtaining

payment from, insurance companies participating in Massachusetts'

no-fault automobile insurance program. The First Circuit Court of

Appeals affirmed Appellants' convictions, holding that the district

court (1) correctly determined that the defrauded insurance

companies constituted "health care benefit programs" within the

jurisdictional reach of section 1347; (2) did not err in concluding that

Appellants' scheme affected interstate commerce as is required for

a constitutionally valid application of section 1347; and (3) did not

violate Appellants' Fifth and Sixth Amendment rights in denying

proposed voir dire questions concerning the ethnic minority group to

which they belonged.
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Kaiser Found. Health Plan v. Pfizer, Inc.

Court: U.S. 1st Circuit Court of Appeals

Docket: 11-2096, 11-
1904

Opinion Date: April 3, 2013

Judge: Lynch

Areas of Law: Antitrust & Trade Regulation, Criminal Law, Health

Law, Injury Law

Kaiser Foundation Health Plan and Kaiser Foundation Hospitals

(together, Kaiser), Aetna, Inc. and Guardian Life Insurance
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Company (Guardian) filed a coordinated complaint against Pfizer,

Inc. and Warner-Lambert Company (together, Pfizer). The

coordinated plaintiffs asserted violations of, inter alia, the Racketeer

Influenced and Corrupt Organizations Act (RICO) and the California

Unfair Competition Law (UCL). Ultimately, Kaiser prevailed, and

Aetna and Guardian's claims were dismissed on summary judgment.

After a jury trial, the district court entered judgment in favor of

Kaiser on its RICO and state UCL claims. The court subsequently

denied Pfizer's motion for a new trial or, in the alternative, to alter

or amend judgment. The court awarded Kaiser damages and

ordered Defendants to pay restitution. Finding no error, the First

Circuit Court of Appeals affirmed the verdicts for Kaiser.
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Aetna, Inc. v. Pfizer, Inc.

Court: U.S. 1st Circuit Court of Appeals

Docket: 11-1595 Opinion Date: April 3, 2013

Judge: Lynch

Areas of Law: Criminal Law, Health Law, Injury Law, Insurance

Law

Aetna, Inc. filed a coordinated complaint with Kaiser Foundation

Health Plan and Kaiser Foundation Hospitals (together, Kaiser) and

Guardian Life Insurance Company (Guardian) against Pfizer, Inc.

and Warner-Lambert Company (together, Pfizer). The coordinated

plaintiffs asserted that they had suffered injury from the fraudulent

marketing of Neurontin for off-label uses, and alleged violations of,

inter alia, the Racketeer Influenced and Corrupt Organizations Act

(RICO) and the Pennsylvania Insurance Fraud Statute (PIFS). The

district court dismissed the claims of Guardian and Aetna but denied

summary judgment as to Kaiser's claims. The court then entered

judgment against Guardian and Aetna and in favor of Pfizer. The

First Circuit Court of Appeals (1) reversed the dismissal of Aetna's

RICO claim, as Aetna presented evidence of causation and damages

sufficient to survive summary judgment; and (2) vacated the district

court's dismissal of Aetna's claim under the PIFS. Remanded.
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Harden Mfg. Corp. v. Pfizer, Inc.

Court: U.S. 1st Circuit Court of Appeals

Docket: 11-1806 Opinion Date: April 3, 2013

Judge: Lynch

Areas of Law: Consumer Law, Criminal Law, Health Law

This appeal by Harden Manufacturing Corporation and others

(together, Harden plaintiffs) arose from multidistrict litigation

concerning the off-label marketing of Neurontin, an anticonvulsant

drug manufactured by Pfizer, Inc. The Harden plaintiffs,

representing a putative class of third-party payors (TPPs), alleged

that Pfizer engaged in a fraudulent off-marketing campaign that

caused the TPPs to pay for Neurontin prescriptions that were

ineffective for the off-label conditions at issue and that the plaintiffs

suffered injury when they paid for those prescriptions. The district

court granted summary judgment to Pfizer and denied class

certification on the plaintiffs' claims under the Racketeer Influenced

and Corrupt Organizations Act (RICO) and the New Jersey Consumer

Fraud Act, and state common law claims of fraud and unjust

enrichment. The First Circuit Court of Appeals (1) reversed the grant

of summary judgment as to the plaintiffs' RICO claim, as the

Harden plaintiffs presented evidence to survive summary judgment;

(2) vacated the grant of summary judgment as to the state law

claims; and (3) vacated the denial of class certification.
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United States v. Barton

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-1116 Opinion Date: April 2, 2013

Judge: Lynch

Areas of Law: Criminal Law, Legal Ethics, Professional Malpractice

& Ethics

Robert G. Smith, an Assistant Federal Defender for the Western

District of New York, moved to withdraw from representing

defendant in a criminal action pending in the district court. In this

interlocutory appeal, Smith challenged the denial of his motion. The

court did not reach the merits of Smith's argument based on his

professional responsibility as an attorney because the court
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concluded on other grounds that the denial of the motion exceeded

the limits of the district court's discretion. Defendant, having been

informed of his right to counsel, stated that he did not wish to have

appointed counsel, made no attempt to establish financial eligibility

for appointed counsel under the Criminal Justice Act of 1964 (CJA),

18 U.S.C. 3006A, and refused to recognize Smith as his attorney.

Under these circumstances, Smith's appointment was improper from

the outset, and he could not be required to continue serving as

defendant's attorney.
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United States v. Walsh

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-2383 Opinion Date: April 2, 2013

Judge: Jacobs

Areas of Law: Criminal Law, Family Law, Real Estate & Property

Law

In this criminal fraud case, defendant appealed from the district

court's order denying his motion to release $3.7 million in assets

that were frozen in a parallel civil enforcement action. Defendant

and his wife had purchased a house in her name using funds

unrelated to the alleged fraud. Pursuant to the divorce settlement,

defendant received title to the house and gave his wife a $12.5

million distribution award, at least $6 million of which was directly

traceable to defendant's alleged fraud. The court held that the

district court properly applied the tracing analysis from United States

v. Banco-Cafetero. The court rejected defendant's claim that the

district court made two related erroneous evidentiary rulings at the

Monsanto hearing. Accordingly, the court affirmed the judgment of

the district court.
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United States v. Bryant

Court: U.S. 2nd Circuit Court of Appeals

Docket: 11-5452 Opinion Date: April 3, 2013

Judge: Per curiam
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Areas of Law: Criminal Law

Defendant appealed from a conviction of one count of possession

with intent to distribute cocaine base and one count of unlawful

possession of a firearm in furtherance of a drug trafficking crime.

The court decided three of four issues in an accompanying summary

order. At issue here was defendant's argument that his conviction

under 18 U.S.C. 924(c) was barred by the Second Amendment. The

court joined its sister circuits in holding that 18 U.S.C. 924(c) was

constitutional as applied and that the Second Amendment did not

safeguard the unlawful purpose of possessing a firearm in

furtherance of drug trafficking. Accordingly, the court affirmed the

judgment.
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United States v. Orena (Sessa)

Court: U.S. 2nd Circuit Court of Appeals

Docket: 11-611 Opinion Date: March 29, 2013

Judge: Newman

Areas of Law: Criminal Law

Defendant appealed from the denial of a motion for a new trial

based on newly discovered evidence. Defendant's conviction

stemmed from his participation in the Colombo organized crime

family. Defendant claimed that the government violated due process

requirements by failing to disclose exculpatory information and

failing to correct testimony known to be false. The court affirmed

the judgment because the district court did not err in finding that

the allegedly exculpatory evidence was not suppressed and was not

material; and that the alleged perjury was not material to

defendant's conviction.
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Evans v. Fischer

Court: U.S. 2nd Circuit Court of Appeals

Docket: 11-4418 Opinion Date: April 3, 2013

Judge: Lynch

LKWD-PRR212_00841

LKWD-PRR212_00841



Areas of Law: Criminal Law

Respondent appealed from the district court's grant of petitioner's

application for a writ of habeas corpus. Petitioner was convicted of

burglarizing a Brooklyn apartment and sentenced to fifteen years in

prison. The Appellate Division held that a written statement

introduced into evidence at petitioner's trial was inadmissible

hearsay but that the error was harmless. Concluding that the trial

judge had improperly admitted the hearsay document into evidence,

the district court granted petitioner's application for the writ. The

court held, however, that the district court erred because the

decision of the Appellate Division was not contrary to or an

unreasonable application of Supreme Court precedent, pursuant to

28 U.S.C. 2254.
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In Re: Kendall

Court: U.S. 3rd Circuit Court of Appeals

Docket: 11-4471 Opinion Date: April 3, 2013

Judge: Smth

Areas of Law: Civil Rights, Communications Law, Constitutional

Law, Criminal Law

Former Superior Court Judge Kendall enforced an oral plea

agreement that the prosecution had attempted to withdraw; Kendall

believed that the defendants could not obtain a fair trial, due to

prosecutorial misconduct. The Virgin Islands Supreme Court

reversed and issued a writ of mandamus. Kendall published an

opinion chastising the mandamus decision and recusing himself from

the case due to alleged prosecutorial misconduct. The Justices cited

Kendall for criminal contempt and found him guilty because his

opinion, in their view, obstructed the administration of justice and

because his recusal was a pretextual effort to avoid complying with

the writ of mandamus. The Third Circuit reversed the judgment and

vacated the contempt conviction, finding that the First Amendment

protects a sitting judge from being criminally punished for his

opinion unless that opinion presents a clear and present danger of

prejudicing ongoing proceedings. Kendall’s opinion did not pose such

a threat. There was insufficient evidence that his recusal was

pretextual.
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United States v. Zabielski

Court: U.S. 3rd Circuit Court of Appeals

Docket: 11-3288 Opinion Date: April 3, 2013

Judge: Hardiman

Areas of Law: Criminal Law

Zabielski robbed PNC Bank. Footage from security tapes

demonstrates that Zabielski was not disoriented.‖ He approached

the teller with a note that read: “$10,000,” stating only that he

needed the money within two minutes. The teller noticed a bulge in

Zabielski‘s jacket pocket, and thought that he might have a gun or a

knife. She gave him $4,767. Zabielski told people about the

robbery. His mother convinced him to return the money. He mailed

$3,790 to the bank. Images from security cameras were provided to

local media, and Zabielski was identified. He initially lied, but a year

later pled guilty to bank robbery, 18 U.S.C. 2113(a). With a two-

level enhancement for making a threat of death (USSG

2B3.1(b)(2)(F)), an offense level of 21, and a criminal history

category of I, Zabielski‘s advisory Guidelines range was 37 to 46

months. Zabielski objected to the enhancement and requested a

downward variance, claiming that he suffered from bipolar disorder

and had resumed treatment since the robbery. The district court

rejected his arguments, but imposed a sentence of 24 months. The

Third Circuit affirmed, holding that application of the enhancement

was harmless error and that Zabielski‘s sentence was not

substantively unreasonable.

http://j.st/aZ7 View Case

View Case on: Justia  Google Scholar

United States v. Fisher

Court: U.S. 4th Circuit Court of Appeals

Docket: 11-6781 Opinion Date: April 1, 2013

Judge: Wynn

Areas of Law: Criminal Law

Defendant pled guilty to, among other things, possession of a
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firearm by a felon and was sentenced to ten years in prison. The

law enforcement officer that was responsible for the investigation

that led to defendant's arrest and guilty plea admitted to having lied

in his sworn affidavit that underpinned the search warrant for

defendant's residence and vehicle, where the evidence forming the

basis of the charge to which defendant pled guilty was found. The

court held that the officer's affirmative misrepresentation, which

informed defendant's decision to plead guilty and tinged the entire

proceeding, rendered defendant's plea involuntary and violated his

due process rights. Accordingly, the court reversed the district

court's decision holding otherwise and remanded for further

proceedings.
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United States v. Graham

Court: U.S. 4th Circuit Court of Appeals

Docket: 09-5067 Opinion Date: March 29, 2013

Judge: Davis

Areas of Law: Criminal Law

Defendant was convicted of conspiracy to distribute more than five

kilograms of cocaine and the district court imposed a mandatory life

sentence. The court held that, because the district court's FRAP 10

findings were amply supported by the evidence presented at the

hearing and enabled defendant to perfect his appeal, the court need

not and did not address whether the Court Reporter Act, 28 U.S.C.

753(b), was violated; the district court's admission of the challenged

statements was neither erroneous nor an abuse of discretion; and

the court rejected defendant's challenge to his mandatory life

sentence pursuant to Almendarez-Torres v. United States.

Accordingly, the court affirmed the judgment.
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United States v. Price

Court: U.S. 4th Circuit Court of Appeals

Docket: 12-4010 Opinion Date: March 29, 2013

Judge: Gregory
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Areas of Law: Criminal Law

Defendant pled guilty to accessing the internet via computer with

the intent to view child pornography. The district court calculated

defendant's offense as involving more than 600 images of child

pornography, and as a result, imposed a five-level sentencing

enhancement pursuant to U.S.S.G. 2G2.2(b)(7)(D). The court held

that the district court was true to both the spirit and letter of Section

2G2.2(b)(7) in counting every image sent by defendant to every

person when applying the number of images enhancement. The

court also held that the district court did not err as a matter of law

when it counted each image in each email separately without regard

to the uniqueness of the image when applying the Section

2G2.2(b)(7) enhancement. As such, the court affirmed the five-level

enhancement and affirmed defendant's sentence.
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Garner v. Kennedy, et al.

Court: U.S. 5th Circuit Court of Appeals

Docket: 11-40653 Opinion Date: April 2, 2013

Judge: Owen

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiff, a Texas state prisoner of Muslim faith, filed a pro se

complaint against TDCJ pursuant to the Religious Land Use and

Institutionalized Persons Act (RLUIPA), 42 U.S.C. 2000cc-5, and 42

U.S.C. 1983. Plaintiff claimed that TDCJ violated RLUIPA and his

constitutional rights by prohibiting him from wearing a beard and

from wearing a white head covering, known as a Kufi, to and from

worship services. The district court granted declaratory and

injunctive relief in favor of plaintiff to the extent that TDCJ's policy

prohibited him from wearing a quarter-inch beard. TDCJ appealed.

As a preliminary matter, the court held that the district court did not

violate Federal Rule of Civil Procedure 52(a)(1), which required that

the district court find the facts specially and state its conclusions of

law separately. On the merits, the court held that TDCJ had not

satisfied its burden of showing that the no-beard policy was the least

restrictive means of furthering the compelling interests of controlling

costs and in security by promoting easy identification of inmates.

Accordingly, the court affirmed the judgment of the district court.
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United States v. Richardson, IV

Court: U.S. 5th Circuit Court of Appeals

Docket: 11-20773 Opinion Date: April 1, 2013

Judge: Davis

Areas of Law: Criminal Law

Defendant challenged his conviction for distribution of child

pornography, arguing that he did not "distribute" child pornography

by storing images in a shared folder accessible on a peer-to-peer

computer network. Considering that defendant was a computer

technician with computer experience, he affirmatively downloaded

the LimeWare program, he maintained 144 videos of child

pornography in his shared folder, he knew that others could access

the materials stored in his shared folder, and a law enforcement

officer actually downloaded one such video, the court held that the

evidence was sufficient to support a finding that defendant

distributed child pornography under 18 U.S.C. 2254(a)(2)(B). Any

error in calculating the total offense level was harmless, given the

district court's clear statements that it would have imposed the

same sentence regardless of the correctness in the calculation.

Accordingly, the court affirmed the conviction and sentence.
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Davila, et al v. United States, et al

Court: U.S. 5th Circuit Court of Appeals

Docket: 12-50044 Opinion Date: April 3, 2013

Judge: Dennis

Areas of Law: Criminal Law

Plaintiffs Davila and Duarte appealed the district court's dismissal

with prejudice of their claims brought under the Federal Tort Claims

Act (FTCA), 28 U.S.C. 1346(b) and 3671, Bivens v. Six Unknown

Named Agents of Fed. Bureau of Narcotics, and 42 U.S.C. 1983.

Plaintiffs' claims arose out of two incidents, a checkpoint search and

felony traffic stop. The court reversed the district court's dismissal of
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Davila's FTCA claim against the government arising out of his

January 7, 2009 interrogation and arrest because the detention-of-

goods exception did not apply to Davila's claim of false

imprisonment as alleged in Count 2 of his complaint. The court

affirmed the district court's dismissal of plaintiffs' Fourth Amendment

claims against the NSPS Rangers arising out of the Big Bend traffic

stop (Count 5 and 6) and affirmed the district court's dismissal of all

four FTCA claims arising out of the Big Bend traffic stop (Counts 7,

9, and 10).
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Rhodes, Jr. v. Thaler

Court: U.S. 5th Circuit Court of Appeals

Docket: 12-40008 Opinion Date: April 3, 2013

Judge: Higginbotham

Areas of Law: Criminal Law

Defendant was convicted of aggravated rape in 1980. Texas paroled

him in 2004, but he returned to prison in 2006 after violating a

condition of his release. Defendant subsequently obtained a

certificate of appealability on the issue of whether his street-time

should have been restored because he was erroneously released to

parole. The court held that because defendant had no protected

liberty interest in the street-time credit that he claimed to have

accrued, his due-process right was not violated. Accordingly, the

court affirmed the district court's denial of his habeas petition.
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United States v. Doyle

Court: U.S. 6th Circuit Court of Appeals

Docket: 12-5516 Opinion Date: April 3, 2013

Judge: Martin

Areas of Law: Criminal Law

After moving to Tennessee, Doyle was charged with failure to

register as a sex offender, 18 U.S.C. 2250(a), to which he pleaded

guilty without a plea agreement. The district court sentenced Doyle
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to three years and one month in prison followed by ten years of

supervised release, upon which the district court imposed special

conditions, forbidding Doyle from: possessing any pornography,

even legal pornography; from having any direct or indirect contact

with any child under the age of 18; loitering near school yards,

playgrounds, swimming pools, arcades or other places frequented

by children; from using sexually-oriented telephone numbers or

computer services; or from possessing or using any computer with

access to any “on-line service” or other forms of wireless

communication at any location (including employment) without the

prior approval of the Probation Officer. The Sixth Circuit vacated the

sentence, finding that the district court erred procedurally by failing

to explain its reasons for imposing the special conditions, and that

the record did not otherwise illuminate the reasons.
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United States v. Wood

Court: U.S. 6th Circuit Court of Appeals

Docket: 11-2429 Opinion Date: April 3, 2013

Judge: Wood

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

An officer pursued Woods’s speeding car to a parking lot. As Woods

began exiting the car, the officer ordered Woods to re-enter the car

and place his hands on the wheel. Woods did not comply, but

reached toward the passenger side of the car. Concerned that

Woods might have a weapon, the officer drew his gun. When Woods

complied, the officer lowered his weapon, advised Woods that he

had been caught speeding, and asked for identification. Woods

provided a false name and said that he did not have identification.

The officer waited for backup to arrest Woods for driving without a

license. When the officers approached, Woods again reached toward

the passenger side. The officers pulled him out of the car. During a

pat-down, the officer felt a hard lump in Woods’s pocket and asked

“What is in your pocket?” Woods stated twice that he was “bogue,”

meaning “in possession of something illegal,” then stated that he

had a gun in the car. Through the window, the officer observed

what looked like a handgun on the floorboard. He recovered the gun

and a bag containing crack cocaine. Woods’s motion to suppress was

denied. The Sixth Circuit affirmed, stating that the officer was not
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required to give Miranda warnings before asking “What is in your

pocket?” upon encountering a lump in Woods’s clothing during the

course of a lawful pat-down incident to arrest.
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United States v. Daws

Court: U.S. 6th Circuit Court of Appeals

Docket: 12-5878 Opinion Date: April 2, 2013

Judge: Sutton

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

A victim, who knew Daws, told deputies that Daws had crashed a

shotgun barrel through a window and charged into his house. Daws

thrust the gun in his face, took cash, and warned that if the victim

called police, Daws would “come back and kill him.” Officers received

a second call and went to another house. The occupant said that

Daws and another man had come over asking to hide a weapon.

The man turned Daws away. Deputies knew Daws had previous

weapons convictions and served time for aggravated burglary after

holding a gas station attendant at gunpoint and threatening to kill

him. They wore body armor and approached Daws’s rural house,

finding his friend outside, confessing on the phone that he and Daws

had “done something bad.” Deputies apprehended the man, who

told them Daws was inside. Deputies entered through an open door

and found Daws asleep. After apprehending him, they performed a

protective sweep and found Daws’s shotgun. Daws pled guilty to

possession of a firearm by a convicted felon, 18 U.S.C. 922(g) and

was sentenced to 210 months, reserving the right to appeal the

denial of his motion to suppress. The Seventh Circuit affirmed,

holding that a public safety exigency justified a warrantless search.
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Unted States v. Scott

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-2555 Opinion Date: March 29, 2013

Judge: Wood

Areas of Law: Criminal Law
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Scott pleaded guilty to distribution of 50 or more grams of crack

cocaine, 21 U.S.C. 841(a)(1). His plea agreement, entered under

FRCP 11(c)(1)(C), specified a prison term of 192 months; the district

court accepted the agreement and that sentence. Later, Scott filed

a motion under 18 U.S.C. 3582(c), seeking a reduction in his

sentence based on changes to the U.S. Sentencing Guidelines. The

district court denied that motion. The Seventh Circuit affirmed,

stating that Scott was not eligible for a reduced sentence. When a

plea agreement is governed by Rule 11(c)(1)(C) and accepted by

the court, the judge does not play as great a role as usual in

selecting the final sentence. Scott chose to accept a binding

sentence to induce the government to dismiss a repeat-offender

notice that it had filed under 21 U.S.C. 851. Had the government

not done so, Scott would have been subject to a 240-month

mandatory minimum sentence, 21 U.S.C. 841(b)(1)(A).
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United States v. Burge

Court: U.S. 7th Circuit Court of Appeals

Docket: 11-1277 Opinion Date: April 1, 2013

Judge: Williams

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Burge joined the Chicago Police Department in 1970 and rose to

commanding officer of the violent crimes section in the 1980s, but

his career was marked by accusations from more than individuals

who claimed that he and officers under his command tortured

suspects in order to obtain confessions. Burge was fired in 1993

after the Office of Professional Standards investigated the

allegations, but he was never criminally charged. When asked about

the practices in civil interrogatories served on him years later, Burge

lied and denied any knowledge of, or participation in, torture of

suspects. A jury heard overwhelming evidence to contradict that

assertion and convicted Burge for obstruction of justice and perjury,

18 U.S.C. 1512(c)(2) and 1621(1). The Seventh Circuit affirmed,

stating that the evidence showed that Burge lied when he answered

the interrogatories, his false statements impeded an official

proceeding, and the statements were material to the outcome of

the civil case. Burge received a fair trial and hearsay reference to a
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victim impact letter was admissible at sentencing.
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Brady v. Hardy

Court: U.S. 7th Circuit Court of Appeals

Docket: 11-3365 Opinion Date: April 1, 2013

Judge: Wood

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

McDaniel arrived at the emergency room in May, 2001, with a

gunshot wound to the head. She died two days later. Her death was

ruled a homicide, and Brady, her boyfriend and the father of her

child, became a suspect. After several weeks on the run, Brady was

arrested in Los Angeles, extradited to Illinois, and convicted. Brady

claims the shooting was an accident and has identified four

witnesses to corroborate his story. None of them testified at trial,

because Brady’s lawyer did not call them. State courts were not

persuaded that the omission was serious enough to undermine his

conviction, and the federal district court held that their decision was

not so unreasonable that federal relief was possible. The Seventh

Circuit affirmed. Even assuming that the performance of Brady’s

lawyer fell below constitutional standards, he cannot show prejudice.

The court characterized the proffered testimony as only “marginally

exculpatory.”
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Budd v. Motley

Court: U.S. 7th Circuit Court of Appeals

Docket: 11-3425 Opinion Date: April 2, 2013

Judge: per curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Following his arrest in 2009, Budd spent 45 days in the Edgar

County Jail. In newspaper articles, the sheriff described the jail as

not “livable” and violating “acceptable standards.” During his

detention, Budd was confined with eight inmates in a space intended

for three; he had to sleep on the floor alongside broken windows
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and cracked toilets. After another arrest, Budd returned to the jail.

Vents were blocked, the heating and air conditioning systems did not

work, and inmates were denied any recreation. During a third stay

at the facility, something scratched or bit Budd’s leg. After infection

set in, the jail nurse gave Budd ice. Budd wrote to the sheriff asking

to see a doctor. Over the course of several hospital visits, he

received tests, medication, and an MRI. He developed a “hole in

[his] leg,” which doctors attributed to unsanitary conditions at the

jail. He became “hysterical” at the prospect of returning to the jail.

A judge ordered that he be taken to another facility. After a video

conference to screen Budd’s 42 U.S.C. 1983 complaint, the district

court dismissed, but furnished no written statement of reasons and

did not prepare a transcript. The Seventh Circuit vacated and

remanded.
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Hernandez v. Cook Cnty. Sheriff's Dep't

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-1941 Opinion Date: April 1, 2013

Judge: Cudahy

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiffs are correctional officers and were part of a specialized unit,

the Special Operations Response Team (SORT) that guarded

inmates in the Cook County Jail’s Abnormal Behavioral Observation

Unit (ABO). In 2006, six violent felons escaped from the ABO,

raising suspicion of inside assistance. A correctional officer, Gater,

confessed to allowing the escape and named three others as

assisting him or having advance knowledge of the escape. Those

officers were investigated and reassigned after disbandment of

SORT. They filed suit, claiming psychological and emotional injuries

from the investigation and that they were investigated due to their

political support for a then-candidate for Sheriff. Following a

remand, the district court again denied summary judgment, finding

genuine issues of material fact relating to the political retaliation

claims, the veracity of Gater’s confession and the fact that no other

officers were investigated for the jailbreak. The Seventh Circuit

reversed. Authorities had probable cause to investigate the officers,

making other possible motivations for their treatment less relevant.

While the defendants may have expressed negative opinions
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regarding the officers’ support of the candidate, it was objectively

reasonable to investigate officers implicated in a multi-felon

jailbreak.
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United States v. Lomax

Court: U.S. 7th Circuit Court of Appeals

Docket: 11-2468 Opinion Date: April 2, 2013

Judge: per curiam

Areas of Law: Criminal Law

Lomax pleaded guilty in 2008 to one count of distributing crack

cocaine, 21 U.S.C. 841(a)(1). By the time he was sentenced in

2011, Congress had enacted the Fair Sentencing Act of 2010, 124

Stat. 2372, which increased the threshold amounts of crack that will

trigger enhanced statutory penalties under section 841(b)(1). The

court rejected Lomax’s arguments concerning application of the

2010 Act, but still imposed a below-guidelines sentence of 188

months. The Seventh Circuit vacated, stating that it could not

determine that any error was harmless, given the incomplete

record. The court noted that the judge must first resolve whether

Lomax is subject to the section 851 recidivism enhancement.
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United States v. Dill

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-1733 Opinion Date: April 4, 2013

Judge: Williams

Areas of Law: Criminal Law

Dill was charged with possession with intent to distribute five grams

or more of methamphetamine, 21 U.S.C. 841(a)(1), possession of a

firearm in relation to a drug trafficking crime, 18 U.S.C. 924(c), and

possession of a firearm by a convicted felon, 18 U.S.C. 922(g)(1),

924(e)(1). After closing arguments, the district court read jury

instructions and had counsel approach the bench, where it asked

whether they had any objection to leaving the alternate in the jury
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room with an instruction that the alternate may not deliberate. The

prosecutor stated that he did not think “it’s generally done,” but

neither party objected. The district court gave the instruction orally.

The jury retired for deliberations and was given a written set of

instructions without the instruction covering the alternate juror’s

role. The jury did not submit any notes or questions. A little over an

hour later, the jury returned its verdict finding Dill guilty. When the

jury was polled, all 12 regular jurors confirmed the verdicts read by

the foreperson, but the alternate juror was not polled and remained

silent. The district court sentenced Dill to 420 months. The Seventh

Circuit affirmed, finding no evidence that the alternate juror

participated in deliberations.
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United States v. Dotson

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-2945 Opinion Date: April 4, 2013

Judge: Posner

Areas of Law: Criminal Law

Defendant, arrested after assaulting a woman and pointing a pistol

at her, was convicted as a felon in possession of a firearm, 18

U.S.C. 922(g)(1) and sentenced to 188 months in prison. He argued

that the pistol was not a firearm, defined as “any weapon (including

a starter gun) which will or is designed to or may readily be

converted to expel a projectile by the action of an explosive,” or

“the frame or receiver of any such weapon.” Defendant’s pistol is a

Hi-Point .380 caliber semi-automatic, designed to be a gun, but

inoperable because of “significant damage, missing/broken parts,

and extensive corrosion.” To restore the gun to firing condition

would require that it be disassembled and cleaned and the corroded

and missing parts replaced. All this would take an hour or two for an

expert in gun repair. The Seventh Circuit affirmed. The gun,

although in bad condition, neither was redesigned to be something

other than a gun nor is so badly damaged that it could no longer be

regarded as a weapon designed to fire bullets. Its outward

appearance is normal and it was not so dilapidated as to be beyond

repair.
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Williamson v. Curran

Court: U.S. 7th Circuit Court of Appeals

Docket: 09-3985 Opinion Date: April 4, 2013

Judge: Rovner

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Lisa Williamson and her husband Lance were arrested on a charge

that they had stolen someone else’s horse. The facts are disputed,

but the horse had apparently been boarded at Lance’s stable, by an

agent of its owner, but against the owner’s specific wishes. After

being acquitted, Williamson filed suit against two Lake County,

Illinois sheriff’s deputies under 42 U.S.C. 1983, alleging that they

arrested her without probable cause and in violation of her right to

equal protection by arresting her based on nothing more (she

contends) than her status as Lance’s wife. The district court

dismissed. The Seventh Circuit affirmed. So far as the deputies

knew, Lance was in the wrong in maintaining possession of the

horse, and the lien filed by Williamson Stables was a ruse to give

cover to his conversion of the horse and, quite possibly, to extort

money from the horse’s owner; they also had reason to believe,

based in large part on Williamson’s own interaction with them, that

she shared responsibility along with her husband and Williamson’s

Stables for the possession of and refusal to surrender the horse.
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Monroe v. Birkey

Court: U.S. 7th Circuit Court of Appeals

Docket: 10-3407 Opinion Date: April 4, 2013

Judge: Rovner

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 1996, Stalker was fatally bludgeoned and stabbed following a

drug sale. Witnesses led Chicago police to Monroe and three fellow

members of the Black P-Stone Nation street gang: Thomas, Curry,

and Jackson, who had been selling crack cocaine and Stalker, a

member of another gang, who had recruited customers. Members

of Stalker’s gang drove up to make a purchase but sped off without
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paying for the cocaine. Stalker was beaten by Monroe and Curry,

then stabbed by Thomas. Monroe later acknowledged striking

Stalker but denied any foreknowledge that Thomas would stab him.

Monroe pleaded not guilty. Jackson, after himself being acquitted on

a murder charge, was a key witness. Monroe was convicted of first-

degree murder on an accountability theory and sentenced to 40

years. After exhausting state remedies, Monroe unsuccessfully

petitioned for habeas corpus under 28 U.S.C. 2254. The Seventh

Circuit affirmed, rejecting arguments: that Monroe was arrested

without probable cause; that his trial counsel was ineffective in

failing to call his brother and sister-in-law as witnesses at trial and in

support of his motion to suppress his post-arrest statements; and

that the state presented insufficient evidence to support his

conviction on an accountability theory.
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Warren v. Baenen

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-1148 Opinion Date: April 3, 2013

Judge: Kanne

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Warren shot and killed a man in 2002, during a marijuana sale.

Although Warren was originally charged in state court with first-

degree intentional homicide, he eventually pled no contest to first-

degree reckless homicide, a reduced charge. Soon after entering

the plea, Warren began attempting to withdraw it. He unsuccessfully

fought his 40-year sentence through the Wisconsin court system and

was denied habeas corpus in federal district court. The Seventh

Circuit affirmed, rejecting his argument that the state trial court’s

refusal to allow him to withdraw his plea deprived him of due

process and that he received unconstitutionally ineffective assistance

of counsel throughout his state court proceedings.
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United States v. Fernandez
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Court: U.S. 8th Circuit Court of Appeals

Docket: 12-3358, 12-
2787, 12-2784, 12-
2774, 12-2767

Opinion Date: April 1, 2013

Judge: Per curiam

Areas of Law: Constitutional Law, Criminal Law

In these consolidated appeals, defendants challenged the

constitutionality of a provision of the Sex Offender Registration and

Notification Act (SORNA), 42 U.S.C. 16901 et seq., under which they

were convicted. Defendants argued that SORNA violated the

nondelegation doctrine of the United States Constitution by giving

the Attorney General authority to determine its applicability to sex

offenders convicted before the statute's enactment. The court held

that SORNA's relatively narrow delegation of this authority was

guided by an intelligible principle and was consistent with the

requirements of the nondelegation doctrine. Moreover, the court

was bound by its precedent in United States v. Kuehl. Therefore, the

court affirmed the judgment of the district court upholding the

constitutionality SORNA.
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United States v. Hobbs

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-2125 Opinion Date: April 1, 2013

Judge: Loken

Areas of Law: Criminal Law

Defendant pleaded guilty to possession of child pornography and

was sentenced to 60 months in prison followed by five years of

supervised release. Defendant appealed his sentence, arguing that

the district court abused its discretion in imposing two special

conditions of supervised release requiring advanced approval by his

Probation Officer before he could reside with or contact children

under the age of 18, including his own, or posses any material that

was sexually stimulating or sexually oriented. The court concluded

that the restrictions at issue impacted constitutional rights but were

not sweeping. Accordingly, the court affirmed the judgment,

concluding that the district court did not abuse its substantial

discretion.

View Case
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United States v. Rodriguez

Court: U.S. 8th Circuit Court of Appeals

Docket: 11-3321 Opinion Date: April 4, 2013

Judge: Shepherd

Areas of Law: Criminal Law

Defendant appealed his conviction of charges related to

methamphetamine and firearms. The court held that the district

court did not err in denying his motion to suppress the statements

he made after he was asked to exit his vehicle, the handgun and a

methamphetamine pipe located in the vehicle, and firearms seized

during the search of his home. Further, the court affirmed the jury's

conviction and the district court's denial of defendant's renewed

motion for acquittal; the court need not decide whether the district

court erred in applying a two-level enhancement for possessing a

stolen firearm under U.S.S.G. 2K2.1(b)(4) because the district court

used an offense level of 37 based on the drug offenses calculated in

defendant's sentence; and the court rejected defendant's

contentions related to his criminal history. Accordingly, the court

affirmed the conviction and sentence.
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United States v. Mefford

Court: U.S. 8th Circuit Court of Appeals

Docket: 11-3784 Opinion Date: April 4, 2013

Judge: Murphy

Areas of Law: Criminal Law

Defendant pled guilty for failure to register as a sex offender and

was sentenced to 18 months imprisonment and 10 years supervised

release. On appeal, defendant challenged two of his special

conditions of supervised release. The court concluded that the

district court did not abuse its discretion in concluding that a

complete ban on defendant's possessing or obtaining pornographic

material was appropriate because they were supported by

individualized fact finding and were reasonably related to the
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pertinent 8 U.S.C. 3553(a) sentencing factors; the special conditions

did not involve a greater deprivation of liberty than reasonably

necessary; and the special conditions were not unconstitutionally

broad or vague. Accordingly, the court affirmed the judgment.
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United States v. Higgins

Court: U.S. 8th Circuit Court of Appeals

Docket: 11-2905 Opinion Date: March 29, 2013

Judge: Melloy

Areas of Law: Criminal Law

Defendant was found guilty of conspiring to distribute crack cocaine

and distributing crack cocaine. The district court found that

defendant's conspiracy conviction qualified for an enhanced sentence

under 21 U.S.C. 841(a)(1) and (b)(1)(A) because of two prior felony

drug offenses and that defendant was a career offender under

U.S.S.G. 4B1.1 because of two prior controlled substance

convictions. The court held that the evidence was sufficient to

convict defendant of count one and five of the indictment; the error

in the section 851 notice did not deprive him of notice about which

conviction the government intended to use, the enhancement of his

sentence for which they were asking, or any opportunity to dispute

the conviction; if defendant's 2001 delivery offense did not receive a

criminal history point, it could not be considered a prior felony

conviction for sentencing purposes and therefore, the court applied

the rule of lenity and vacated defendant's sentence of 360 months'

imprisonment under count five; and the fact that defendant's

indictment listed pre-Fair Sentencing Act of 2010 (FSA), Pub. L. No.

111-220, 124 Stat. 2372, quantities did not affect the fairness or

integrity of the judicial proceedings where it was established at trial

that the conspiracy involved amounts of cocaine base far in excess

of the current requirements. Accordingly, the court affirmed in part,

vacated in part, and remanded for resentencing in regards to count

five.
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United States v. Hager

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-2074 Opinion Date: March 29, 2013

Judge: Wollman

Areas of Law: Criminal Law

Defendant conditionally pled guilty to recieving and possessing

materials involving the sexual exploitation of minors. Defendant

appealed the denial of his motion to suppress evidence discovered

during a search at his residence pursuant to a warrant. The court

concluded that the first search warrant authorized the search of the

VHS tapes at issue; was supported by probable cause; even if the

search warrant was not supported by probable cause, the evidence

gained from the search was admissible pursuant to the Leon good-

faith exception; and was not invalidated by an agent's omission.

Further, plaintiff's "fruit of the poisonous tree" argument regarding

the second warrant also failed. Accordingly, the court affirmed the

judgment.
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In re: Morning Star Packing Co. v. USDC,
Sacramento

Court: U.S. 9th Circuit Court of Appeals

Docket: 13-71048 Opinion Date: March 29, 2013

Judge: Per curiam

Areas of Law: Criminal Law, Injury Law

Petitioners challenged the district court's denial of restitution to them

and others who asserted that they have been harmed as a result of

the offenses for which Frederick Scott Salyer had been convicted.

Petitioners petitioned for a writ of mandamus filed pursuant to the

Crime Victims' Rights Act (CVRA), 18 U.S.C. 3771. The court

concluded that the district court committed legal error in denying

restitution because of Salyer's claimed financial status and the

potential availability of civil remedies. To the extent that the district

court's denial of restitution rested on a determination that complex

issues of fact would complicate or prolong the sentencing process,

the record was unclear as to whether the district court conducted

the balancing test required by 18 U.S.C. 3663A(c)(3) and

determined from facts on the record that the burden on the
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sentencing process of determining restitution would outweigh the

need to provide restitution to victims. Accordingly, the court granted

the petition and remanded with instructions.
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United States v. Reyes-Ceja

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-50167 Opinion Date: April 1, 2013

Judge: Kleinfeld

Areas of Law: Criminal Law, Immigration Law

Defendant pleaded guilty in federal court to an information charging

that he was "found in" the United States on or about November 25,

2009, after he had been previously deported. The court joined its

sister circuits in holding that U.S.S.G. 4A1.1(d) could be applied to a

deportee "found in" the United States in violation of 8 U.S.C. 1326,

while he was imprisoned. Accordingly, the court affirmed

defendant's sentence.
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United States v. Augustine

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-50061 Opinion Date: April 3, 2013

Judge: Hurwitz

Areas of Law: Criminal Law

On October 10, 2007, defendant was sentenced to 121 months in

custody after pleading guilty to distributing 83.2 grams of crack

cocaine. At issue on appeal was whether a defendant sentenced for

a crack cocaine offense before the Fair Sentencing Act of 2010

(FSA), Pub. L. No. 111-220, 124 Stat. 2372, was enacted was

eligible for a reduced sentence under 18 U.S.C. 3582(c)(2). The

court held, consistent with all circuits to have addressed the issue,

that the FSA's lowered mandatory minimums were not available to

such individuals. Accordingly, the court affirmed the district court's

determination that the FSA did not apply retroactively to defendant.

View Case

LKWD-PRR212_00861

LKWD-PRR212_00861



http://j.st/a4q View Case

View Case on: Justia  Google Scholar

United States v. Jennings

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-50315, 11-
50325

Opinion Date: April 3, 2013

Judge: Clifton

Areas of Law: Criminal Law

Defendants appealed the application of a "sophisticated means"

enhancement imposed by the district court, pursuant to U.S.S.G.

2T1(b)(2), in determining their sentences following convictions for

tax fraud. The court affirmed the judgment, holding that conduct

need not involve highly complex schemes or exhibit exceptional

brilliance to justify a sophisticated means enhancement. In this

instance, the court concluded that defendants' effort to conceal

income by using a bank account with a deceptive name was

sufficiently sophisticated to support application of the sentencing

enhancement.
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Ceron v. Holder Jr.

Court: U.S. 9th Circuit Court of Appeals

Docket: 08-70836 Opinion Date: April 2, 2013

Judge: Graber

Areas of Law: Criminal Law, Immigration Law

Petitioner, who pleaded nolo contendere to assault with a deadly

weapon and was sentenced to 364 days in county jail but probation

was imposed instead, petitioned for review of the BIA's holding that

he was removeable pursuant to 8 U.S.C. 1227(a)(2)(A)(i) for having

committed a crime involving moral turpitude for which a sentence of

at least one year's imprisonment could have been imposed. The

court concluded that its holding in Gonzales v. Barber - that assault

with a deadly weapon under California Penal Code section 245(a)(1)

is a crime involving moral turpitude - remained good law. Because

CPC 17(b) did not apply and because the minute order designated

petitioner's conviction as a felony, the court held that petitioner's
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conviction was a felony. The felony sentencing provisions of section

245(a)(1) allowed for imprisonment for more than one year.

Accordingly, petitioner's conviction was a conviction for a "crime for

which a sentence of one year or longer may be imposed."

Therefore, the court denied the petition.
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United States V. LKAV, Juvenile Male

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-10483 Opinion Date: April 2, 2013

Judge: Smith

Areas of Law: Criminal Law, Juvenile Law, Native American Law

Tribal authorities of the Tohono O'odham nation charged LKAV, age

17, with murder in May 2009. In November 2011, the United States

moved to commit LKAV pursuant to 18 U.S.C. 4241 to an adult

medical facility for psychiatric treatment. The court held that when

the United States charges a juvenile with an act of juvenile

delinquency under the Federal Juvenile Delinquency Act (FJDA), 18

U.S.C. 5031-42, the district court must follow 18 U.S.C. 5037(e) if it

committed the juvenile for a study of the juvenile's competency to

stand trial. Because the district court in this case instead committed

LKAV under 18 U.S.C. 4241(d), the court reversed the judgment.

http://j.st/Ete View Case

View Case on: Justia  Google Scholar

United States v. Hernandez

Court: U.S. 10th Circuit Court of Appeals

Docket: 11-1404 Opinion Date: March 29, 2013

Judge: Briscoe

Areas of Law: Constitutional Law, Criminal Law

Defendants Mark Rosalez, Juan Ruelas, and Justin Hernandez, all of

whom were federal inmates at the time of their underlying crimes,

were jointly tried and convicted by a jury of conspiracy to assault

another inmate, and second-degree murder. All three defendants

were sentenced to lengthy terms of imprisonment as a result of

these convictions. Each defendant appealed his convictions, raising
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various claims of error at trial. Finding none, the Tenth Circuit

affirmed the trial court's judgment for each defendant.
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United States v. Benoit

Court: U.S. 10th Circuit Court of Appeals

Docket: 12-5013 Opinion Date: April 2, 2013

Judge: Lucero

Areas of Law: Constitutional Law, Criminal Law

Defendant-Appellant Joseph Benoit was convicted of receipt of child

pornography and possession of child pornography for which he was

sentenced to concurrent terms of 125 and 120 months'

imprisonment and ordered to pay restitution. He challenged his

convictions and sentence on multiple grounds, namely that: (1) the

district court erred in denying his motion to suppress evidence

obtained from a search of his computer; (2) conviction of receipt

and possession of child pornography was a violation of Double

Jeopardy; and (3) that the district court's restitution order was

improper. Upon review, the Tenth Circuit agreed with Defendant's

second contention, that possession was a lesser included offense of

receipt in cases in which the same child pornography forms the basis

of each charge. The Court also found that with regard to its

restitution order, the district court did not explain whether specific

losses suffered by the victim were proximately caused by Benoit's

actions. The Tenth Circuit remanded the case for a redetermination

of the portion of damages allocable to Defendant. The Court

affirmed as to Defendant's numerous remaining claims.

http://j.st/Evw View Case

View Case on: Justia  Google Scholar

Lockett v. Workman

Court: U.S. 10th Circuit Court of Appeals

Docket: 11-6040 Opinion Date: April 1, 2013

Judge: Matheson

Areas of Law: Constitutional Law, Criminal Law

In August 2000, an Oklahoma state court jury convicted Petitioner-
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Appellant Clayton Lockett of 19 counts, including burglary, assault,

rape, and first degree murder. He was sentenced to 2,285 years

and 90 days of imprisonment for his non-capital crimes and

sentenced to death for his murder conviction. The Oklahoma Court

of Criminal Appeals (OCCA) affirmed Appellant's convictions and

sentence and later denied post-conviction relief. He then filed a

petition for a writ of habeas corpus federal district court for the

Western District of Oklahoma, challenging his conviction and death

sentence on 15 grounds. The federal district court denied relief but

granted a certificate of appealability (COA) on seven. Appellant

petitioned the Tenth Circuit to grant a COA on three additional

issues. Upon review, the Tenth Circuit affirmed the district court’s

denial of habeas relief on all grounds, and denied Appellant's

request for a COA on additional grounds.
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Melson v. Commissioner

Court: U.S. 11th Circuit Court of Appeals

Docket: 11-13512 Opinion Date: April 4, 2013

Judge: Per curiam

Areas of Law: Criminal Law

Petitioner appealed the district court's dismissal of his 28 U.S.C.

2254 federal habeas corpus petition as untimely. Because petitioner

failed to demonstrate that he exercised reasonable diligence in

pursuing his federal remedies, he was not entitled to equitable

tolling of the one-year statute of limitations. Consequently, the court

need not address petitioner's argument pertaining to whether his

attorneys' conduct constituted an "extraordinary circumstance."

Accordingly, the court affirmed the dismissal of petitioner's federal

habeas petition as untimely.
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United States v. Davis

Court: U.S. D.C. Circuit Court of Appeals

Docket: 11-3035 Opinion Date: March 29, 2013

Judge: Garland
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Areas of Law: Criminal Law, White Collar Crime

Defendant, the former national treasurer of the Phi Beta Sigma

fraternity, pled guilty to a single count of bank fraud and received a

sentence of the time he had already served on earlier convictions,

plus five years of supervised release. Defendant had successfully

appealed his convictions of multiple counts of bank fraud because

the district court erred in admitting certain of his statements in

evidence. On appeal, defendant contended that his term of

supervised release should be calculated as having commenced when

he was ordered released on his own recognizance pending his

ultimately successful appeal. The court disagreed and concluded that

defendant's term of supervised release did not commence until he

was sentenced, on the charge to which he pled guilty, to time

served plus five years of supervised release. Accordingly, the court

affirmed the judgment.
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Standridge v. State

Court: Arkansas Supreme Court

Docket: CR13-15 Opinion Date: March 28, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner was found guilty by a jury of violating a protective order

(judgment-and-commitment order) and was sentenced to fifty-four

months' imprisonment. His probation for a prior offense was

revoked on the grounds that he had violated the order of protection

(revocation order). Separately appeals were taken from the

revocation order and the judgment-and-commitment order. The

court of appeals affirmed the revocation order and dismissed the

appeal in the judgment-and-commitment order on the ground that

the only notice of appeal that was filed pertained to the revocation

order only. Petitioner filed a motion to proceed with a belated

appeal in the case. The Supreme Court granted the motion, as the

record reflected that a timely notice of appeal was indeed filed as to

the judgment-and-commitment order. As there was a valid notice of

appeal, the Court treated the motion as a motion for rule on clerk

to lodge the record.

View Case
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Judd v. Martin

Court: Arkansas Supreme Court

Docket: 12-682 Opinion Date: March 28, 2013

Judge: Per Curiam

Areas of Law: Criminal Law, Election Law

Appellant, an inmate, filed a pro se complaint seeking an injunction

to require Arkansas Secretary of State Mark Martin to place

Appellant's name as a candidate for President of the United States

on the 2012 Democratic primary ballot and to register all convicted

felons to vote in that primary election. The circuit court granted

Martin's motion to dismiss the complaint. Appellant appealed and

filed a motion seeking permission to file a supplemental brief. The

Supreme Court dismissed the appeal as moot and declared the

motion moot, holding (1) because the election for which Appellant

wanted his name placed on the ballot had already occurred, and the

time for registering to vote in that election had passed, the

appealed question was moot; and (2) neither exception to the

mootness doctrine applied here.
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Kaufman v. State

Court: Arkansas Supreme Court

Docket: CR12-501 Opinion Date: March 28, 2013

Judge: Danielson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree and sentenced to life imprisonment. The Supreme Court

affirmed, holding (1) the circuit court did not err by failing to grant a

directed verdict, as the State introduced substantial evidence that

Defendant acted with the purpose to kill the victim; and (2) the

circuit court did not err in denying Defendant's motion for a directed

verdict of acquittal on his affirmative defense of mental disease or

defect, as the issue of Defendant's mental state was properly

submitted to the jury and Defendant failed to prove that affirmative
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defense by a preponderance of the evidence.
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Pruitt v. State

Court: Arkansas Supreme Court

Docket: CR12-623 Opinion Date: March 28, 2013

Judge: Baker

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was convicted of two counts of rape and one count of

sexual indecency with a minor for the rape of his two

granddaughters and sexual indecencies on a third granddaughter.

Defendant appealed, arguing that the circuit court erred in denying

his motion to sever charges into separate trials, as the acts alleged

were not part of a single scheme or plan. The Supreme Court

affirmed the denial of Defendant's motion without reaching

Defendant's argument because Defendant failed to renew his

motion to sever after his pretrial motion for severance was

overruled, and therefore, Defendant waived his right to severance.
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Page v. State

Court: Arkansas Supreme Court

Docket: CR13-197 Opinion Date: March 28, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 2008, after a jury trial, Appellant was convicted of aggravated

robbery, three counts of kidnapping, attempted capital murder,

theft of property, aggravated assault, felony fleeing, and

misdemeanor fleeing. The court of appeals affirmed. Appellant

subsequently filed a timely petition for postconviction relief. The

postconviction court denied the petition. The Supreme Court

dismissed the appeal and declared Appellant's petition for writ of

certiorari to complete the record moot, holding that because

Appellant's petition was not in compliance with Ark. R. Crim. P.

37.1(c), which requires the petition be accompanied by a correctly
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verified affidavit, it should not have been accepted for filing, and it

did not act to confer jurisdiction on the trial court to consider the

merits of the petition.
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King v. State

Court: Arkansas Supreme Court

Docket: CR12-1090 Opinion Date: March 28, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 1998, Appellant was convicted of first-degree murder and

sentenced to 720 months' imprisonment. The Supreme Court

affirmed. In 2011, Appellant filed a pro se petition for writ of

habeas corpus pursuant to Act 1780 of 2001, contending that DNA

and fingerprint testing should be performed on a rubber mask that

was introduced into evidence at his trial. The trial court denied the

petition on the basis that it was not timely filed. Appellant lodged an

appeal and sought to supplement the record on appeal. The

Supreme Court denied the motion and dismissed the appeal, holding

that Appellant failed to rebut the presumption against timeliness

because the testing suggested by Appellant was either available at

the time of his trial or not shown to be substantially more probative

than technology available at that time.
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Mann v. State

Court: Florida Supreme Court

Docket: SC13-458,
SC13-425

Opinion Date: April 2, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was convicted and sentenced to death for the kidnapping

and murder of a ten-year-old. The Supreme Court affirmed

Defendant's conviction on direct appeal but remanded for

resentencing. After resentencing, when Defendant was again
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sentenced to death, the Supreme Court affirmed Defendant's

sentence. Defendant filed several postconviction motions, which

were denied. Defendant filed the instant motion to vacate sentence

and requested certain public records after his execution date was

set. The circuit court summarily denied relief on all claims.

Defendant appealed and filed a petition for a writ of habeas corpus.

The Supreme Court affirmed and denied habeas corpus relief,

holding (1) the majority of Defendant's claims were without merit;

(2) the circuit court properly denied Defendant's records requests

because the requested records were not relevant to a colorable

claim; and (3) Defendant's petition for habeas corpus was untimely.
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Idaho v. Jones

Court: Idaho Supreme Court - Criminal

Docket: 39519 Opinion Date: April 1, 2013

Judge: Jones

Areas of Law: Constitutional Law, Criminal Law

Defendant-Appellant Russell G. Jones appealed his conviction by jury

on two counts of rape. The case was initially heard by the Idaho

Court of Appeals, which affirmed on one count and reversed on the

second. Defendant sought review, which the Supreme Court granted

in order to consider the force and resistance necessary with respect

to a charge of forcible rape. Given the weight and quantity of the

unrefuted evidence across the board, versus the one statement

regarding Defendant and the victim, the Court concluded that the

district court erred in admitting certain statements made between

Defendant and the victim, and that the admission of that statement

was harmless. There was insufficient evidence on the element of

resistance to support the conviction of forcible rape on Count II so

the Court did not consider the issue of force. The conviction on

Count II was accordingly reversed.
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People v. Hunter
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Court: Illinois Supreme Court

Docket: 114100 Opinion Date: April 4, 2013

Judge: Freeman

Areas of Law: Criminal Law

Hunter was arrested in 2008 when Chicago police observed him

standing in the doorway of a building. A codefendant, on the

sidewalk, twice accepted money from a passerby and then nodded

to Hunter, who retrieved an item from the vestibule and handed it

to the passerby. Police recovered cannabis and handguns from the

vestibule. Hunter was charged with possession of cannabis. Bail was

set, he was released, and he filed a written demand for trial.

Continuances were granted; 175 days after the speedy-trial

demand, Hunter was indicted as an armed habitual criminal and on

four counts of unlawful use of a weapon by a felon. Hunter claimed

that the gun-related offenses were known when he was originally

charged, were subject to the compulsory joinder statute, and should

have been combined with the cannabis charge. He claimed that the

speedy-trial statute was violated since he had not been brought to

trial on the new charges within 160 days of his original trial demand.

The trial court dismissed the new charges. The appellate court

affirmed. The Illinois Supreme Court agreed, holding that the

compulsory joinder statute requires that offenses based on the

same act and known of by the prosecution must be prosecuted

together and are subject to the speedy-trial period of the original

charge. The original drug charge remains undisturbed.
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People v. Le Mirage, Inc.

Court: Illinois Supreme Court

Docket: 113482 Opinion Date: April 4, 2013

Judge: Karmeier

Areas of Law: Construction Law, Criminal Law, Real Estate &

Property Law

In 2003, a stampede at a Chicago nightclub killed 21 people and

injured 50 others. Security guards had released pepper spray to

break up a fight on the dance floor, and a rush to the exit crushed

these victims. The operators of a restaurant and bar in the building

were acquitted on charges of involuntary manslaughter. They were
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held in indirect criminal contempt for willful violation of court orders

concerning building code violations, and received two-year prison

sentences. Those orders prohibited occupancy of a suspended

mezzanine and occupancy of the second floor of the building. The

appellate court ruled that the original orders were not clear and

reversed the finding of indirect criminal contempt in 2011. The

Illinois Supreme Court reversed and remanded for consideration of

other issues, holding that the jury could have found the defendants

guilty as charged beyond a reasonable doubt
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People v. Fitzpatrick

Court: Illinois Supreme Court

Docket: 113449 Opinion Date: April 4, 2013

Judge: Thomas

Areas of Law: Constitutional Law, Criminal Law

Fitzpatrick was stopped by a Zion police officer for walking down the

middle of a street, a petty offense which violates the Illinois Vehicle

Code and was also contrary to municipal ordinance. After a brief

pat-down search, Fitzpatrick was placed under arrest and, at the

police station, was searched for contraband. Cocaine was found in

his sock. Fitzpatrick was charged with possessing fewer than 15

grams of cocaine. He moved to suppress the evidence on a theory

that a full custodial arrest for a petty offense violates the search and

seizure clause of the Illinois Constitution. The motion was denied

and the appellate court affirmed. The Illinois Supreme Court

affirmed, noting that the issue has been settled under the Fourth

Amendment of the U.S. Constitution. Fitzpatrick failed to meet his

burden of establishing his claim that there is any long-standing

Illinois tradition prohibiting arrests for petty offenses. The same

meaning should be given to article I, section 6, of the Illinois

Constitution as has been given to the fourth amendment of the

United States Constitution.
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State v. Alonzo
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Court: Kansas Supreme Court

Docket: 101805 Opinion Date: March 29, 2013

Judge: Luckert

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant pleaded guilty to a drug-related crime and was sentenced

to eighteen months' probation. The district court made no findings

justifying Defendant's extended prison probation term from twelve

months to eighteen months pursuant to Kan. Stat. Ann. 21-

6411(c)(5). More than eighteen months after Defendant's sentence

was imposed, the district court resentenced Defendant to correct the

failure to make findings justifying the extended probation term.

Defendant appealed, arguing that the district court lacked

jurisdiction to resentence him because he had already completed

the twelve-month presumptive probation term. The Supreme Court

vacated the judgment of the district court, holding (1) if a district

court fails to comply with the requirements of section 21-4611(c)(5)

by imposing an extended period of probation without making

required findings and the sentence is therefore illegal, the district

court only has jurisdiction to resentence the defendant during the

period of probation that complied with section 21-4611(c)(5); and

(2) because the district court imposed the "corrected" sentence after

the twelve-month probation period had expired, the "corrected"

sentence was unlawful.
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State v. Everett

Court: Kansas Supreme Court

Docket: 100529 Opinion Date: March 29, 2013

Judge: Luckert

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was charged with a drug-related crime. During trial,

evidence of Defendant's prior conviction for possession of drug

paraphernalia to manufacture methamphetamine was admitted into

evidence. The jury convicted Defendant of one count of

manufacture of methamphetamine. Defendant appealed his

conviction, arguing, inter alia, that evidence of his prior conviction

was erroneously admitted. The court of appeals affirmed. At issue

before the Supreme Court was whether Defendant's presentation of
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evidence that he was on probation at the time the current crime

was committed opened the door to rebuttal evidence regarding his

prior crime. The Supreme Court reversed, holding that the district

court erred in admitting evidence of the nature of Defendant's prior

conviction even after Defendant presented evidence regarding his

probation, as the evidence was not relevant to prove a material

fact, and the error was not harmless.
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State v. Larsen

Court: Maine Supreme Court

Opinion Date: March 28, 2013

Judge: Saufley

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was found guilty of burglary and theft

by unauthorized taking or transfer for taking building materials

worth more than $1,000. Defendant's adult son had told the police

that he helped Defendant take the materials, but during the trial, he

asserted his Fifth Amendment privilege against self-incrimination

and refused to testify. On appeal, Defendant contended that the

trial court erred when it admitted redacted versions of two

statements his son made earlier to the police that incriminated both

Defendant and his son. The Supreme Court vacated the judgment

of conviction, holding that the trial court erred in admitting the

statements of Defendant's son based both on the Rules of Evidence

and the U.S. Constitution, and the error was not harmless.

Remanded.
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Grade v. State

Court: Maryland Court of Appeals

Docket: 16/07 Opinion Date: April 3, 2013

Judge: Bell

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of two counts of first-
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degree murder and use of a handgun in the commission of a crime.

Defendant appealed, arguing that the trial court's replacement of a

juror with an alternate juror without the knowledge or acquiescence

of defense counsel was a violation of Maryland Rule 4-326(d) and,

therefore, reversible error. The court of special appeals affirmed,

holding that no prejudice occurred by the removal of the juror. The

Court of Appeals reversed and remanded, holding (1) the trial

court's unilateral action in discharging the juror and replacing her

with an alternate without first notifying defense counsel was error;

and (2) the State did not carry its burden of establishing that

Defendant was not prejudiced by the rule violation.
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LeBaron v. Commonwealth

Court: Massachusetts Supreme Court

Docket: SJC-11245 Opinion Date: April 3, 2013

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was convicted of several criminal offenses. Defendant's

appeal from his convictions was pending in the appeals court, where

he was represented by counsel. Acting pro se, Defendant filed a

motion in the appeals court, which responded that it would consider

only filings submitted by counsel of record. Defendant filed a petition

under Mass. Gen. Laws ch. 211, 3, seeking relief from that ruling

and a stay of his appeal until he was allowed to proceed without

counsel. A single justice of the Supreme Court denied relief. The

Supreme Court affirmed, holding that the court was not obligated to

permit Defendant to proceed in a hybrid manner with representation

in part by counsel and in part by himself.
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State v. Policky

Court: Nebraska Supreme Court

Docket: S-12-533 Opinion Date: March 29, 2013

Judge: McCormack

Areas of Law: Civil Rights, Constitutional Law, Criminal Law
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Defendant was convicted of driving under the influence and was

sentenced to a fifteen-year license revocation, which began in 2003

and was to continue until 2018. In 2011, Defendant was found

operating a motor vehicle. Defendant pleaded no contest to driving

during revocation. Pursuant to Neb. Rev. Stat. 60-1,197.06, the trial

court ordered Defendant's license be revoked for fifteen years

consecutive to the revocation that was due to end in 2018.

Defendant appealed, arguing that a court cannot order a fifteen-

year license revocation to be consecutive to the unexpired period of

revocation under which the defendant committed the offense of

driving with a revoked license. The Supreme Court affirmed, holding

that the trial court did not abuse its discretion in its choice of the

date for Defendant's fifteen-year revocation period to commence.
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Ojo v. Lorenzo

Court: New Hampshire Supreme Court

Docket: 2012-510 Opinion Date: April 3, 2013

Judge: Lynn

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Plaintiff Osahenrumwen Ojo appealed a superior court order that

granted Defendants Officer Joseph Lorenzo and the Manchester

Police Department's motion to dismiss. Plaintiff was stopped while

walking away from his brother's home to after an altercation at the

home. Officer Lorenzo arrested Plaintiff after Plaintiff was identified

from a photographic line up by a kidnapping victim. The State

charged Plaintiff with criminal kidnapping. A grand jury later

returned an indictment against him. After Plaintiff spent seventeen

months in pretrial custody, the State nol prossed all charged against

him because the complaining witness allegedly moved to Germany.

Unrepresented by counsel, Plaintiff filed a civil lawsuit against

defendants alleging, among other things, that defendants: (1)

ignored their duties to fully, reasonably, and prudently conduct their

investigation before placing him under arrest (and therefore lacked

probable cause to arrest); and (2) employed unnecessarily

suggestive, unreliable, and untrustworthy identification procedures.

Finding probable cause existed at the time of Plaintiff's arrest, the

superior court granted defendants' motion to dismiss. Upon review,
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the Supreme Court concluded that defendants did not have probable

cause to arrest Plaintiff due to inconsistencies in the alleged victim's

description and photographic identification and Plaintiff's actual

appearance the day he was arrested. The Court affirmed the

superior court with respect to all other issues raised on appeal.
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People v. Hanley

Court: New York Court of Appeals

Docket: 45 Opinion Date: March 28, 2013

Judge: Graffeo

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was indicted for second-degree kidnapping, two counts of

second-degree weapon possession, and first-degree reckless

endangerment. Defendant pled guilty to the charges. On appeal,

Defendant sought reversal of the kidnapping conviction, arguing that

his restraint of the victim was incidental to the conduct constituting

reckless endangerment, and therefore, the kidnapping count

merged with the reckless endangerment offense. The Appellate

Division declined to address the merger theory since Defendant's

guilty plea forfeited this claim. The Court of Appeals affirmed,

holding that the preservation rule, which states that any claims of

error not preserved by appropriate objection in the court of first

instance will not be considered by the Court of Appeals, applies to a

merger claim in a kidnapping prosecution, and therefore,

Defendant's failure to assert the claim in Supreme Court precluded

the Court's review.
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People v. Griffin

Court: New York Court of Appeals

Docket: 46 Opinion Date: April 2, 2013

Judge: Rivera

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Upon Defendant's arraignment on charges of attempted robbery
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and robbery, the Legal Aid Society was assigned as Defendant's

counsel. The Legal Aid Society later requested an adjournment date

that would allow for a new Legal Aid attorney to prepare for trial,

which the trial court rejected. The court then relieved the Legal Aid

Society and assigned new counsel. Defendant pleaded guilty to

robbery in the first degree and attempted robbery in the second

degree. The appellate division reversed the conviction, concluding

that the trial court's discharge of Defendant's counsel without

consulting Defendant was an abuse of discretion and interfered with

Defendant's right to counsel. The Court of Appeals affirmed, holding

(1) Defendant did not forfeit his Sixth Amendment claim by pleading

guilty; and (2) the trial court abused its discretion when it removed

the Legal Aid Society.
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People v. Ippolito

Court: New York Court of Appeals

Docket: 32 Opinion Date: April 2, 2013

Judge: Read

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant, an accountant, was convicted of one

count of second-degree larceny and several counts second-degree

criminal possession of a forged instrument (CPFI), forty of which

related to checks Defendant endorsed in a client's (Client) name.

Defendant appealed, arguing that because the power of attorney

Client executed granting Defendant powers to act in her stead with

respect to a long list of subjects vested Defendant with the legal

right to sign Client's name on the checks, his act in doing so was not

forgery. The appellate division reversed Defendant's forty check-

related CPFI convictions and dismissed those counts of the

indictment, concluding that the evidence was not legally sufficient to

convict Defendant of those crimes. The Court of Appeals affirmed,

holding that because Defendant was empowered to sign Client's

name at the times when he drew or endorsed the forty checks at

issue, there was legally insufficient evidence to convict him of CPFI.
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People v. Adams

Court: New York Court of Appeals

Docket: 47 Opinion Date: March 28, 2013

Judge: Pigott

Areas of Law: Civil Rights, Constitutional Law, Criminal Law, Legal

Ethics

Complainant, a sitting Rochester City Court Judge, accused

Defendant of sending her three offensive text messages. Defendant

was charged with two misdemeanor counts of aggravated

harassment in the second degree. A visiting judge from a

neighboring county was assigned to preside over pretrial hearings.

Despite repeated plea negotiations, the District Attorney's office did

not offer Defendant a reduced charge or agree to a plea that

included a favorable sentence. Defendant filed a motion and a

renewed motion to disqualify the District Attorney due to the

existence of a conflict of interest and requested that a special

prosecutor be appointed. The District failed to rebut the allegations

of disparate treatment with a single example of a comparable case

it had similarly refused to resolve with a plea that included a

favorable sentence. Both motions and requests were denied.

Defendant was subsequently convicted of one count of aggravated

harassment in the second degree. The Court of Appeals reversed,

holding that because the District Attorney's office failed to take steps

to dispel the appearance of inappropriate disparate treatment in this

case, this was one of those rare cases in which a significant

appearance of impropriety was created, requiring disqualification.
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People v. Handy

Court: New York Court of Appeals

Docket: 35 Opinion Date: March 28, 2013

Judge: Smith

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was charged with assaulting three deputy sheriffs while

he was an inmate in county jail. At trial, Defendant testified that one

deputy, Saeva, had started the physical fight. Defendant also denied

kicking at or trying to hurt another deputy, Schliff. The jury
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acquitted Defendant of assaulting two of the deputies, including

Saeva, but convicted him of assaulting Schliff. At issue was a video

camera located in the cell block where Defendant and Saeva had

their altercation. The video images were destroyed by the State

before trial. At trial, the court refused to give an adverse inference

charge as to the count on which Defendant was convicted with

respect to any video of the incident because Defendant had asked

for the preservation of that video before it was destroyed. The

Court of Appeals reversed and ordered a new trial, holding that

Defendant was entitled to have an adverse inference charge given

as to all counts.
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South Carolina v. Dawson

Court: South Carolina Supreme Court

Docket: 27238 Opinion Date: April 3, 2013

Judge: Toal

Areas of Law: Constitutional Law, Criminal Law

In October 2009, Appellant Serria Dawson was observed making

false refunds to an accomplice while working as a cashier at

Walmart. Appellant later confessed to making false refunds on

multiple occasions, and with the assistance of two accomplices,

defrauding Walmart of approximately $5,000. Appellant pled guilty

to breach of trust with fraudulent intent (valued at more than

$1,000 but less than $5,000). She was sentenced under the Youthful

Offender Act to a term not to exceed six years, suspended upon five

years' probation and payment of restitution. Appellant appealed,

arguing the circuit court erred in denying her motion to be

sentenced under the Omnibus Crime Reduction and Sentencing

Reform Act of 2010, which became effective after Appellant

committed the crime but before she was sentenced. Prior to the

sentencing hearing, Appellant filed a motion to be sentenced

pursuant to the Act, which lowered the penalties for breach of trust.

The circuit court denied Appellant's motion. Finding no error in the

circuit court's decision, the Supreme Court affirmed.
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State v. Hauge

Court: South Dakota Supreme Court

Docket: 26437 Opinion Date: March 27, 2013

Judge: Wilbur

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of possession of one to

ten pounds of marijuana. The Supreme Court affirmed, holding (1)

the trial court did not err in denying Defendant's motion for

judgment of acquittal, as the evidence was sufficient to sustain the

conviction; (2) Defendant's proposed jury instructions were properly

denied, as the instructions provided to the jury correctly stated the

law and informed the jury; (3) the trial court did not abuse its

discretion in denying Defendant's motion to have the jury view his

residence; and (4) the trial judge did not abuse his discretion when

he did not recuse himself on the basis of impartiality where

Defendant provided no objective grounds to conclude the trial

judge's impartiality might be reasonably questioned.
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State v. Kvasnicka

Court: South Dakota Supreme Court

Docket: 26176 Opinion Date: March 27, 2013

Judge: Wilbur

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of first-degree

manslaughter by means of a dangerous weapon, vehicular

homicide, vehicular battery, and DUI. Defendant was acquitted of

two charges of first-degree manslaughter while engaged in the

commission of a felony. Defendant appealed, arguing (1) the

language "while engaged in the commission of a felony" was

prejudicial when referring to the charge of DUI; and (2) the trial

court improperly overruled her objections to the admissibility of

testimony regarding the kinetic energy of Defendant's vehicle. The

Supreme Court reversed and remanded for a new trial, holding (1)

because the jury did not convict Defendant on the counts containing

the language "while engaged in the commission of a felony,"

Defendant's argument that she was prejudiced was moot; but (2)
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the trial court erred when it concluded that the disputed testimony

was relevant, and the error was not harmless.
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Vermont v. Freeman

Court: Vermont Supreme Court

Docket: 2011-342 Opinion Date: March 29, 2013

Judge: Reiber

Areas of Law: Constitutional Law, Criminal Law

Defendant Shaun Freeman was given a twenty-year-to-life sentence

following a plea agreement on assault charges. On automatic appeal

to the Supreme Court, he challenged two of the probation conditions

that were attached to his plea agreement. Upon review, the

Supreme Court upheld one of the conditions but remanded the case

for the criminal division of the superior court to reexamine and to

justify, revise, or strike the other condition.
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Vermont v. Brooks

Court: Vermont Supreme Court

Docket: 2011-329 Opinion Date: March 29, 2013

Judge: Skoglund

Areas of Law: Constitutional Law, Criminal Law

Defendant Rusty Brooks appealed his convictions on two counts of

aggravated sexual assault on a minor following a jury trial, alleging

several errors. Defendant asserted that: (1) the trial court

committed reversible error by failing to suppress all statements

made to the police; (2) by admitting evidence of defendant’s

website-browsing history; (3) the introduction of previously excluded

testimony at trial rendered the trial was unfair; and (4) even if none

of his individual claims constituted reversible error, the cumulative

effect of all errors denied him a fair trial. The Supreme Court

disagreed and affirmed defendant's convictions.
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Leonard v. State

Court: Wyoming Supreme Court

Docket: S-12-0185 Opinion Date: April 3, 2013

Judge: Hill

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was convicted of four counts of sexual

abuse of a minor in the second degree. Appellant appealed,

complaining that the prosecutor engaged in improper misconduct

and that he was denied a fair trial as a result of the violation of his

right against self-incrimination caused by the deficient assistance of

counsel. The Supreme Court affirmed, holding (1) Appellant failed to

demonstrate that the questions asked by the prosecutor were so

harmful and prejudicial that any unfairness or injustice occurred;

and (2) trial counsel did not render ineffective assistance for not

objecting to a presentence investigation and for failing to advise

Appellant that he need not submit to such an investigation.
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Magraw v. Roden

Court: U.S. 1st Circuit Court of Appeals

Docket: 13-1483 Opinion Date: February 14, 2014

Judge: Selya

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Petitioner was found guilty of second-degree

murder. Petitioner’s conviction was affirmed on appeal by the state

court. Petitioner subsequently sought a writ of habeas corpus in the
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federal district court, which denied habeas relief but issued a

certificate of appealability as to three claims. The First Circuit Court

of Appeals affirmed, holding (1) the state court did not abuse its

discretion in concluding that the evidence adduced at trial was

sufficient to support Petitioner’s conviction for second-degree

murder; (2) the state court did not abuse its discretion when it

declined to find a due process violation based on the unavailability of

the victim’s larynx; and (3) the state court’s determination that

certain statements made by the prosecutor did not constitute

prosecutorial misconduct sufficient to warrant setting aside

Petitioner’s conviction was not an unreasonable application of the

law.
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United States v. Rubin

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-3777 Opinion Date: February 19, 2014

Judge: Cabranes

Areas of Law: Criminal Law

Defendant was convicted of conspiracy to violate the Unlawful

Internet Gambling Enforcement Act of 2006 (UIGEA), in violation of

18 U.S.C. 371 and 31 U.S.C. 5363, and other charges. The

indictment alleged that three leading internet poker companies

doing business in the United States violated section 5363 by

deceiving United States banks and financial institutions into

processing billions of dollars in payments for illegal gambling activity

on their sites. The companies accomplished the alleged deception by

hiring third-party payment processors, such as defendant, to

disguise payments from United States gamblers as payments to

hundreds of purportedly legitimate, but non-existent, online

merchants and other non-gambling businesses. The court held that,

in light of United States v. Cotton, the question of whether

defendant's conduct constituted a conspiracy to violate the UIGEA

was a non-jurisdictional challenge to the prosecution; count one of

the indictment sufficiently invoked the district court's jurisdiction by

alleging that defendant had committed a federal criminal offense at

a stated time and place in terms of plainly tracking the language of

the relevant statute; defendant's unconditional guilty plea to count

one precluded his argument on appeal that he was convicted of a
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so-called "non-offense" under the UIGEA; and defendant's sentence

was neither substantively nor procedurally unreasonable.

Accordingly, the court affirmed the judgment of the district court.
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SEC v. Contorinis

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-1723 Opinion Date: February 18, 2014

Judge: Lynch

Areas of Law: Criminal Law, Securities Law, White Collar Crime

Defendant executed several illegal insider trades involving the stock

of the supermarket chain Albertson's using material nonpublic

information received from an employee of UBS. On appeal,

defendant challenged the district court's judgment ordering him to

disgorge profits from illegal insider trading, enjoining him from

further violating the securities laws, and ordering him to pay

prejudgment interest on the entire disgorgement amount. The court

concluded that the district court did not abuse its discretion in

ordering disgorgement because the court's cases have established

that tippers can be required to disgorge profits realized by their

tippees' illegal insider trading. This case was distinguishable only

insofar as defendant himself executed the fraudulent trades rather

than leave that task to a tippee. The court found no abuse of

discretion in the district court's imposition of an injunction on

defendant or in its order that he pay prejudgment interest.

Accordingly, the court affirmed the judgment of the district court.
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Glenn v. Dist. Attorney Allegheny Cty.

Court: U.S. 3rd Circuit Court of Appeals

Docket: 12-4333 Opinion Date: February 20, 2014

Judge: Smith

Areas of Law: Civil Rights, Criminal Law

Glenn was convicted of the murder of Griffin and is currently a

Pennsylvania prisoner. He unsuccessfully appealed and sought

LKWD-PRR212_00893

LKWD-PRR212_00893



collateral review in state courts, then sought habeas corpus under

28 U.S.C. 2254. The district court denied relief. The Third Circuit

affirmed, rejecting arguments that the trial court violated his due

process rights by refusing to grant a mistrial after an eyewitness

proffered contradictory testimony, opting instead to strike the

entirety of the testimony and provide cautionary jury instructions

and that his trial counsel was ineffective in not moving to strike

other evidence in the record that referred to that witness’s

identification of Glenn as the murderer.
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United States v. Brooks

Court: U.S. 3rd Circuit Court of Appeals

Docket: 12-2354 Opinion Date: February 19, 2014

Judge: McKee

Areas of Law: Criminal Law

Brooks, Edwards, and John-Baptiste were convicted served as law

enforcement officers: Brooks and Edwards with the Virgin Islands

Police Department and John-Baptiste with the Virgin Islands Port

Authority. The Third Circuit affirmed their convictions of conspiracy

under the Racketeering Influenced and Corrupt Organizations Act,

18 U.S.C. 1962(d); conspiracy and extortion under the Hobbs Act,

18 U.S.C. 1951(a) & (2); conspiracy to possess with intent to

distribute controlled substances, in violation of 21 U.S.C. 846;

distribution of and possession with intent to distribute controlled

substances, in violation of 21 U.S.C. 841(a)(1); and, under Virgin

Island law, conspiracy, extortion, solicitation and receipt of a bribe,

and conflict of interest, and kidnapping and false imprisonment, but

on cross-appeals, reversed acquittals on certain counts.
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Babalola, et al. v. Sharma, et al.

Court: U.S. 5th Circuit Court of Appeals

Docket: 13-20182 Opinion Date: February 14, 2014

Judge: Benavides

Areas of Law: Criminal Law, Government & Administrative Law
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Relators filed suit against their former employers, alleging that

defendants defrauded the Government by filing fraudulent Medicare

and Medicaid claims. At issue was whether the district court properly

held that, because there was no qui tam complaint in existence at

the time the Government pursued criminal charges against

defendants, the criminal proceeding did not constitute an "alternate

remedy" under the False Claims Act, 31 U.S.C. 3730(c)(5). The

court held that because there was no qui tam action pending at the

commencement of the restitution proceeding, the restitution

proceeding did not constitute an alternate remedy under the

statute. Accordingly, the court affirmed the district court's partial

summary judgment in favor of the Government and remanded for

further proceedings.
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United States v. Lagrone

Court: U.S. 5th Circuit Court of Appeals

Docket: 13-10049 Opinion Date: February 18, 2014

Judge: Owen

Areas of Law: Criminal Law

Defendant appealed her sentence after being convicted of two theft

offenses involving Government property with a value less than

$1,000, contending that 18 U.S.C. 641 did not permit her to be

convicted of more than a single felony count. Defendant obtained

postal stamps at United States Postal Offices in various locations,

tendering checks with insufficient funds as payment in these

transactions. The court concluded that defendant's interpretation of

the statute reflected the plain language of section 641. Even if the

court were unconvinced that defendant's view was the correct one,

the court would be bound under the rule of lenity to adopt the

position favoring defendant. Accordingly, the court held that

defendant was properly subject to only a single felony count under

section 641 and must be resentenced accordingly. The court vacated

and remanded for resentencing.
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King v. Berghuis

Court: U.S. 6th Circuit Court of Appeals

Docket: 12-1486 Opinion Date: February 20, 2014

Judge: Gibbons

Areas of Law: Civil Rights, Criminal Law

King pled guilty to armed robbery and bank robbery while on parole

for a prior felony offense. As part of the plea agreement, the state

agreed that consecutive sentencing would not apply and the court

imposed concurrent sentences for the armed robbery and bank

robbery convictions. As required by Michigan law, the court imposed

those sentences consecutive to King’s parole sentence. King sought

to withdraw his plea, arguing only that the prosecutor impermissibly

reneged on the plea deal by failing to abide by his promise of

leniency. The state trial court found that the prosecutor never

promised something that was not within his power: having the

parole sentence run concurrently with the newly-imposed sentences.

King then sought habeas relief. The federal district court denied the

claim, finding the state court’s determination that there was no

breach of King’s plea agreement was not objectively unreasonable.

On appeal, King claimed that his plea was not knowingly and

voluntarily entered under the Supreme Court’s holding in Boykin v.

Alabama. The Sixth Circuit affirmed, stating that, with respect to this

new claim, King failed to exhaust state remedies.
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Howard v. United States

Court: U.S. 6th Circuit Court of Appeals

Docket: 13-1602 Opinion Date: February 20, 2014

Judge: Moore

Areas of Law: Criminal Law

Howard has been involved with the criminal-justice system since he

was 11 years old. In 2006, at age 21, he pleaded guilty to violating

18 U.S.C. 922(g)(1) as a felon in possession of a firearm. At

sentencing, his attorney objected to several Presentence

Investigation Report assignments of criminal-history points for

Howard’s juvenile offenses. The district court sustained two

objections, leaving Howard in Criminal History Category V, with a
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guidelines-recommended range of 130 to 162 months of

imprisonment. The court sentenced Howard to the statutory

maximum of 120 months of imprisonment. Howard later filed a

petition under 28 U.S.C. 2255 alleging that his attorney’s

representation was constitutionally deficient for failure to object to

the PSR’s award of two criminal history points related to his juvenile

stay at a school for adjudicated delinquents. The district court

denied his petition. The Sixth Circuit affirmed. Howard’s allegations

of attorney misconduct and incompetence were troubling, and if

proven true, might support a finding of constitutionally deficient

performance, but in this case, the attorney’s representation did not

run afoul of the Sixth Amendment’s basic protections. An objection

would have been futile, and Howard did not explain how his

sentence would be different but for the other misconduct he alleged.
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United States v. Sanders

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-1301 Opinion Date: February 14, 2014

Judge: Easterbrook

Areas of Law: Constitutional Law, Criminal Law

Sanders pleaded guilty to possessing more than 50 grams of

cocaine base with intent to distribute. The district judge found that

he possessed more than 500 grams of cocaine or cocaine base and

calculated an offense level of 26, producing a recommended range

of 110 to 137 months’ imprisonment, and sentenced Sanders to 120

months. Most of the cocaine that was included for the purpose of

calculating the offense level had been seized from Sanders’s home,

which the police searched with a warrant following his arrest. The

district judge concluded that the warrant was invalid and ruled that

the evidence seized from his home could not be used against

Sanders at trial. The Seventh Circuit affirmed, rejecting an

argument that the judge should have also prohibited use of that

evidence at sentencing. All evidence is admissible at sentencing

under 18 U.S.C. 3661.
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Carter v. City of Milwaukee

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2187 Opinion Date: February 19, 2014

Judge: Williams

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Carter, a police officer for 13 years, was with other officers outside

a residence while a Tactical Enforcement Unit went inside to check

for threats to the officers who would perform a search. Carter was

taking Colonix, a nonprescription supplement to clean his colon, in

an effort to lose weight. Carter went to his car after the tactical unit

gave the all clear and drank Colonix, knowing that it made him need

to frequently use the restroom. During the search, the resident

complained that cash was missing. A supervisor ordered the officers

to “freeze everything” until the Professional Performance Division

arrived. Officers were not to leave. About 30-45 minutes later,

Sergeant Eccher arrived. Feeling the Colonix and sweating profusely,

Carter told Eccher that he needed to use the bathroom and did not

want to use the residence bathroom because of its filthy condition.

Eccher put his palm straight out, and said, “You can’t leave until I

search you.” Eccher patted Carter down; he did not pat down

Carter’s genital area and did not take Carter’s badge or police

identification. Officer, Lopez, also needing to leave, was searched,

but was allowed to keep his boots on. The searches were in plain

view of the residents. The officers left. After PPD arrived, another

officer was allowed to leave without being searched. The district

court rejected a suit by Carter and Lopez under 42 U.S.C. 1983,

alleging illegal search and seizure. The Seventh Circuit affirmed. No

reasonable officer in Carter’s position would have feared arrest or

detention if he did not comply with the search request.
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United States v. Perry

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2182 Opinion Date: February 14, 2014

Judge: Bauer

Areas of Law: Criminal Law

In 2003, Perry shared child pornography with an internet group. A
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search of his apartment uncovered discs containing hundreds of

child pornography images. Perry pleaded guilty to violations of 18

U.S.C. 2252A(a)(1) and (a)(5)(B). The district court sentenced Perry

to 60 months’ imprisonment and five years of supervised release

with a concurrent 46- month term and three years of supervised

release on the second count, and imposed 15 standard conditions of

supervised release and six special conditions. In 2009, Perry was in

the unsupervised company of a 12-year-old female in violation of

those terms. He admitted fault and was sentenced to three months’

imprisonment and four years of supervised release. In 2013, a

probation officer found child pornography on Perry’s computer, a

violation of supervised release. Perry admitted the violation. The

probation officer (mistakenly) reported that Perry was subject to the

statutory minimum five-year term mandated by 18 U.S.C. 3583(k).

Perry’s attorney and the prosecution agreed. The district court orally

sentenced Perry to five years’ imprisonment plus 10 years of

supervised release. In its written judgment, the court added four

special conditions of supervision that were not mentioned at the

revocation hearing. The Seventh Circuit vacated and remanded with

instructions to sentence Perry to no more than two years’

imprisonment and to determine Perry’s conditions of supervision.
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United States v. Rachuy

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-1376 Opinion Date: February 14, 2014

Judge: Williams

Areas of Law: Criminal Law, White Collar Crime

Over 40 years, Rachuy accumulated almost 30 convictions, mostly

for fraud. In a recent scheme, he “purchased” six vehicles by writing

bad checks drawn on bank accounts that he knew were closed or

had no funds. He was indicted for five counts of transporting stolen

vehicles across state lines, 18 U.S.C. 2312, and pled guilty to one

count in exchange for the government’s agreement to recommend

that the court calculate loss amount based only on checks returned

on four bank accounts involved in the purchase of the vehicles;

recommend a five‐year prison sentence; and not oppose Rachuy’s

request for the return of his property held by authorities. The district

court rejected the parties’ recommendation, sentenced him to 90
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months’ imprisonment based on its determination that he “is the

epitome of a career offender.” The Seventh Circuit affirmed,

rejecting arguments that the government breached the plea

agreement: by referencing Rachuy’s lengthy criminal history, by

failing to recommend that his loss amount be based solely on the

checks used to purchase the vehicles charged in the superseding

indictment; and by reminding the court that it did not have the

power to command local and state authorities to release Rachuy’s

property.
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United States v. Prado

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-3762 Opinion Date: February 18, 2014

Judge: Williams

Areas of Law: Criminal Law

Officer Prado of the Chicago Police Department, while on duty,

funneled towing business to certain tow truck companies in

exchange for bribes. After an FBI investigation, Prado was indicted

on three counts and pled guilty to one count of attempting to

commit extortion, in violation of 18 U.S.C. 1951. At sentencing,

Prado asked the court to consider the sentence of another former

officer, Wodnicki, whom Prado believed was similarly situated. The

district court refused to consider Prado’s argument because it

believed it could only consider sentencing disparities if they were

presented on a nationwide basis and prevented Prado and the

prosecutor from introducing information related to Wodnicki’s

sentence. The Seventh Circuit reversed. The procedural error in the

court not realizing that it had the discretion to deviate from the U.S.

Sentencing Guidelines and could consider others’ individual

sentences was not harmless. It is impossible to determine whether

Prado would have received the same sentence absent the error.
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United States v. Molton
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Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2525 Opinion Date: February 18, 2014

Judge: Flaum

Areas of Law: Criminal Law

Convicted of unlawful possession of a firearm by a convicted felon,

18 U.S.C. 922(g), Molton was sentenced to 108 months’

imprisonment, which is substantially higher than the advisory

guidelines range of 63 to 78 months. The judge determined that a

guideline sentence was insufficient punishment for a 23-year-old

convicted of his third firearm offense. The Seventh Circuit affirmed

the conviction and the sentence, rejecting arguments that the

district court should have excluded evidence of Molton’s gang

affiliation, and that his above‐guidelines sentence was substantively

unreasonable.
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United States v. Shannon

Court: U.S. 7th Circuit Court of Appeals

Docket: 11-3794 Opinion Date: February 18, 2014

Judge: Williams

Areas of Law: Communications Law, Criminal Law

Shannon pled guilty to possessing child pornography (18 U.S.C.

2252(a)(4)) and received a sentence of 46 months’ imprisonment

followed by a lifetime of supervised release. About 13 months after

he began his supervised release, Shannon’s probation officer filed a

petition alleging that Shannon violated conditions of his supervised

release by having a web camera connected to his computer without

prior permission and by accessing several websites, including those

with “teengal” and “teenplanet” in their domain names. The

government proceeded only with respect to the web camera

because it could not determine the exact ages of the persons in the

websites Shannon viewed, but expressed its concern that Shannon

viewed sexually explicit websites where the models were intended to

depict teenage girls and that Shannon had at one point wiped his

hard drive clean. The district court revoked Shannon’s supervised

release despite his contention that the websites contained

disclaimers that the sites did not actually depict any minors. The

Seventh Circuit vacated, noting that the condition banning
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possession of any sexually explicit material was not restricted to

material involving minors, nor was it limited to visual depictions, and

that there were no findings or explanation for such a lifetime ban.
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Unted States v. Dachman

Court: U.S. 7th Circuit Court of Appeals

Docket: 13-2353 Opinion Date: February 18, 2014

Judge: Manion

Areas of Law: Criminal Law, White Collar Crime

Dachman was indicted on and pled guilty to 11 counts of wire fraud

for stealing funds elderly individuals had invested in his sleep‐related

illness‐treatment companies. By selling shares in those companies,

he had raised more than $4 million from 51 people. Although

Dachman had a history of seven bankruptcies, he represented that

he was a successful businessman and researcher and that he had

obtained a Ph.D. from Northwestern University. He actually used the

money for personal expenses. At sentencing, the district court

denied him credit for acceptance of responsibility and sentenced him

to 120 months’ incarceration. The Seventh Circuit affirmed, rejecting

challenges that the court erred in calculating the loss amount, by

denying him credit for acceptance of responsibility, and by imposing

an “objectively unreasonable” term of imprisonment in light of his

severe infirmities.
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United States v. Pineda

Court: U.S. 7th Circuit Court of Appeals

Docket: 12-3517 Opinion Date: February 14, 2014

Judge: Bauer

Areas of Law: Constitutional Law, Criminal Law

Pineda was convicted of being a felon in possession of a firearm in

violation of 18 U.S.C. 922(g)(1) and was sentenced to 115 months

of imprisonment. The Seventh Circuit affirmed, rejecting arguments

that the trial court violated his right to a fair jury trial under the

LKWD-PRR212_00902

LKWD-PRR212_00902



Sixth and Fourteenth Amendments when it struck the sole Hispanic

member of the jury for cause and replaced him with an alternate

during trial and committed procedural error by failing to adequately

consider all of the factors under 18 U.S.C. 3553(a)(1) at sentencing.
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Kevin Walking Eagle v. United States

Court: U.S. 8th Circuit Court of Appeals

Docket: 13-1030 Opinion Date: February 14, 2014

Judge: Bright

Areas of Law: Criminal Law

Petitioner pled guilty to engaging in a Continuing Criminal Enterprise

for his involvement in a drug operation on the Pine Ridge Indian

Reservation in South Dakota. On appeal, petitioner challenged the

district court's denial of his motion to vacate, set aside, or correct

his sentence under 28 U.S.C. 2255. The court concluded that the

magistrate judge's findings as to credibility were not clearly

erroneous; the district court did not err in dismissing petitioner's

ineffective-assistance-of-counsel claim on the ground that he did not

instruct his counsel to appeal; the district court's finding that counsel

made objectively reasonable choices in discussing an appeal with

petitioner was not clearly erroneous; and, therefore, counsel fulfilled

her constitutional duty to consult with petitioner. Accordingly, the

court affirmed the judgment of the district court.
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United States v. Chandler

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-10331 Opinion Date: February 20, 2014

Judge: Per curiam

Areas of Law: Criminal Law

Defendant pleaded guilty to being a felon in possession of a firearm

and was sentenced under the Armed Career Criminal Act (ACCA), 18

U.S.C. 924(e)(1). On appeal, defendant argued that neither his

prior Nevada conspiracy conviction nor his Nevada kidnapping
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conviction was a violent felony under the ACCA. The court concluded

that a Nevada conviction for robbery was a violent felony because it

created a serious risk of harm that was comparable to the risk

posed by burglary. The court also concluded that second degree

kidnapping in Nevada categorically involved a serious risk that

physical force could be used in the course of committing the offense

and that this risk was roughly similar to the risk involved in burglary.

Accordingly, the court concluded that both offenses were violent

felonies under the ACCA and, therefore, the court affirmed the

sentencing enhancement under the ACCA because defendant had

previously been convicted of three violent felonies.
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United States v. Garcia-Santana

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-10471 Opinion Date: February 20, 2014

Judge: Berzon

Areas of Law: Criminal Law, Immigration Law

The government appealed the dismissal of defendant's indictment

for unlawful reentry. Defendant had pleaded guilty to "conspiracy to

commit the crime of burglary" in violation of Nev. Rev. Stat.

199.480.205.060(1) and was subsequently ordered removed as an

undocumented alien convicted of an aggravated felony. Applying the

methodology prescribed by the Supreme Court for defining generic

offenses for categorical purposes, the generic federal definition of

conspiracy, 8 U.S.C. 1101(a)(43)(U), conditioned conviction on

performance of an overt act in pursuit of the conspiratorial

objective. Because Nevada's conspiracy statute criminalized a

broader range of conduct than the properly determined generic

definition of conspiracy, defendant's conviction did not qualify as an

aggravated felony. Accordingly, the court affirmed the district court's

determination that defendant's prior removal order was

constitutionally inadequate because she was denied her right to seek

discretionary relief from removal.
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United States v. Gonzalez-Monterroso

Court: U.S. 9th Circuit Court of Appeals

Docket: 12-10158 Opinion Date: February 14, 2014

Judge: Ikuta

Areas of Law: Criminal Law

Defendant pleaded guilty to one count of illegal reentry. Defendant

had a prior state court conviction for attempted rape in the fourth

degree under Del. Code Ann. tit. 11, 531-532, 770. At issue was

whether Delaware's criminal attempt statutes constituted a federal

generic attempt crime for purposes of imposing an enhancement

under the Sentencing Guidelines. Because Delaware's statutory

definition of "substantial step" was materially different from and

encompassed more conduct that the federal generic definition, the

Delaware attempt statute criminalized more conduct than the

federal generic attempt offense. Therefore, defendant's prior state

conviction for an attempt offense did not qualify as a federal generic

attempt under the Taylor categorical approach. In light of this

statutory definition, the court concluded that the district court erred

in imposing the enhancement. Accordingly, the court reversed and

remanded, concluding that it need not address defendant's

remaining arguments.
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United States v. Baldwin

Court: U.S. 10th Circuit Court of Appeals

Docket: 13-1198 Opinion Date: February 18, 2014

Judge: Gorsuch

Areas of Law: Constitutional Law, Criminal Law, Government &

Administrative Law

Pro se defendant-appellant Charles Baldwin was convicted for

violating two federal regulations: failing to comply with directions of

federal police officers, and for "loitering, exhibiting disorderly

conduct or exhibiting other conduct" on federal property that

"imped[ed] or distrup[ed] the performance of official duties by"

government employees. Defendant worked as an attorney for the

Department of the Interior. The charges arose when, leaving for

work, defendant sped through the parking lot, and swerved to miss

hitting a bicyclist. A Federal Protective Service officer wanted to
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issue defendant a warning, but before he could finish, defendant

drove off, ignoring the officer's commands to stop. The officer

followed defendant off federal grounds, stopped defendant again,

and asked for license, registration and proof of insurance.

Defendant refused to comply, had to be forced from his vehicle, and

was eventually restrained with handcuffs. Among other things,

defendant argued that violating the two federal regulations wasn't a

crime; they were administrative rules or policies that carried no

penalty. And that even if they were crimes, defendant contended he

didn't act with the sufficient mens rea to be held criminally culpable.

The Tenth Circuit reviewed the circumstances of this case. And while

the regulations "certainly do delineate policy, . . .that isn't all they

do. Another section of the same regulatory 'subpart' expressly

provides that the very sections Mr. Baldwin violated can be enforced

through criminal sanctions." Furthermore, the Court found that "a

law's silence about mens rea doesn't necessarily mean violating it

isn't a crime." The Court affirmed defendant's convictions.
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United States v. Augustine

Court: U.S. 10th Circuit Court of Appeals

Docket: 12-3269 Opinion Date: February 19, 2014

Judge: McKay

Areas of Law: Constitutional Law, Criminal Law

Defendant Dennis Augustine was convicted on two counts of

conspiracy to distribute methamphetamine. Before trial, he filed two

separate motions to suppress evidence: (1) one to quash a warrant

to search Defendant’s residence and to suppress evidence found in

that search which led directly to his arrest; and (2) one to suppress

Defendant’s statements to law enforcement officials after his arrest.

The district denied both motions. After the subsequent trial, the jury

found Defendant guilty on both counts of conspiracy.
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United States v. Campbell
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Court: U.S. 11th Circuit Court of Appeals

Docket: 12-13647 Opinion Date: February 20, 2014

Judge: Pryor

Areas of Law: Admiralty & Maritime Law, Criminal Law

Defendant was convicted of conspiracy to possess and for

possession with intent to distribute 100 kilograms or more of

marijuana. At issue was whether the admission of a certification of

the Secretary of State to establish extraterritorial jurisdiction for

prosecution of drug trafficking on the high seas violated defendant's

right to confront the witnesses against him at trial. The court

concluded that the pretrial admission of the certification did not

violate the Confrontation Clause because the certification proved

jurisdiction, as a diplomatic courtesy to a foreign nation, and did not

prove an element of a defendant's culpability. The court also

concluded that the pretrial determination of jurisdiction did not

violate the Fifth or Sixth Amendment; the district court did not err

when it determined it had jurisdiction based on the certification of

the Secretary of State; the Maritime Drug Law Enforcement Act, 46

U.S.C. 70501 et seq., is a constitutional exercise of congressional

power under the Felonies Clause; and defendant's conviction did not

violate his right to due process. Accordingly, the court affirmed the

judgment of the district court.
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United States v. Isnadin

Court: U.S. 11th Circuit Court of Appeals

Docket: 12-13474 Opinion Date: February 14, 2014

Judge: Proctor

Areas of Law: Criminal Law

Defendants appealed their convictions for drug and possession

charges after they tried to rob a stash house based on information

given to them from an undercover agent. The court concluded that

the district court's supplemental jury instruction was a correct

statement of the law regarding entrapment; the trial court did not

abuse its discretion by instructing the jury to consider entrapment

separately as to each count; the district court did not err in failing to

grant Defendant Gustama's motion for judgment of acquittal as

sufficient evidence supporting his convictions and neither he nor his
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co-defendants were entrapped as a matter of law; and Defendant

Isnadin was not entitled to relief as this Circuit did not recognize

derivative entrapment. Accordingly, the court affirmed the judgment

of the district court.
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United States v. Howard

Court: U.S. 11th Circuit Court of Appeals

Docket: 12-15756 Opinion Date: February 19, 2014

Judge: Carnes

Areas of Law: Criminal Law

Defendant appealed his sentence and conviction for being a felon in

possession of a firearm. The court concluded that the evidence was

sufficient to establish constructive possession of the pistol and

convict defendant. The court concluded that a prior conviction under

Alabama Code 13A-7-7, a statute that was non-generic and

indivisible, could not qualify as a generic burglary under the Armed

Career Criminal Act (ACCA), 18 U.S.C. 924(e)(2)(B)(ii). Accordingly,

the court affirmed the conviction but vacated and remanded for

resentencing.
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United States v. Brodie

Court: U.S. D.C. Circuit Court of Appeals

Docket: 11-3029 Opinion Date: February 18, 2014

Judge: Williams

Areas of Law: Criminal Law

Defendant pled guilty to unlawful possession of a firearm. On

appeal, defendant challenged the district court's motion to suppress

evidence. While waiting to execute a search warrant at the home of

an arrested murder suspect, police saw defendant leave the house.

Police pulled up to defendant and ordered him to put his hands on a

nearby car, defendant obeyed and then fled a few seconds later,

discarding guns and drugs. The court concluded that a seizure

occurred where defendant's action of putting his hands on the car
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when told to do so by the police constituted full compliance. The

court concluded that defendant's seizure was unreasonable and in

violation of the Fourth Amendment where a Summers-Bailey stop

was inapplicable and where the government did not attempt to

justify the stop as a Terry stop. Further, the government had not

met its burden to show attenuation between the illegal seizure and

the discovery of the guns and drugs. Accordingly, the court reversed

and remanded for further proceedings.
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Turner v. State

Court: Arkansas Supreme Court

Docket: CR-14-59 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

After a jury trial, Appellant was convicted of aggravated robbery

and theft of property and sentenced to life imprisonment. A notice

of appeal was filed, but Appellant’s appellate counsel, a full-time

public defender, asked that she be relieved as counsel on the

ground that she was ineligible for compensation for services as

appellate counsel. The Supreme Court granted counsel’s motion to

be relieved because, where counsel was a full-time public defender

with a full-time, state-funded secretary, counsel was not entitled to

be paid for services in this appeal under Ark. Code Ann. 19-4-

1604(b)(2)(B).
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Travis v. State

Court: Arkansas Supreme Court

Docket: CR-07-238 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

After a jury trial, Petitioner was found guilty of capital murder and

aggravated robbery and sentenced to an aggregate term of life

without parole. The Supreme Court affirmed on appeal. Petitioner
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later filed a petition in the Supreme Court requesting that

jurisdiction be reinvested in the trial court so that he may proceed

with a petition for writ of error coram nobis, asserting trial error and

complaining about the length of his sentence. The Supreme Court

denied the petition, holding that Petitioner’s assertions were not

sufficient to demonstrate any extraordinary circumstances

warranting reopening the direct appeal of the judgment of

conviction in this case.
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Stewart v. State

Court: Arkansas Supreme Court

Docket: CR-13-798 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

After a jury trial, Appellant was found guilty of rape and second-

degree assault and sentenced as a habitual offender to life

imprisonment. Appellant subsequently filed a timely petition for

postconviction relief pursuant to Ark. R. Crim. P. 37.1 seeking to

vacate the judgment. The circuit court denied the petition. The

Supreme Court dismissed Appellant’s appeal and mooted his motion

seeking a copy of the record on appeal, holding that because

Appellant’s petition was not verified in accordance with Rule 37.1(c),

the circuit court lacked jurisdiction to consider the merits of the

petition.
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Williford v. State

Court: Arkansas Supreme Court

Docket: CR-13-1143 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

In 1987, Petitioner pleaded guilty in two cases to two counts of

burglary and two counts of theft of property. Petitioner was placed

on ten years’ probation. In 2010, Petitioner filed a petition for writ
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of error coram nobis in the two cases, which the trial court denied.

Petitioner subsequently filed a motion for reconsideration, which was

denied. Petitioner subsequently sought leave to proceed with a

belated appeal from the denial of his petition for writ of error coram

nobis. The Supreme Court dismissed Petitioner’s motion, holding

that because Petitioner had served his sentence by the time he filed

the petition, his claim was moot.
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Johnson v. State

Court: Arkansas Supreme Court

Docket: CR-12-741 Opinion Date: February 20, 2014

Judge: Goodson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant pled guilty to several drug-related charges and received

five years of supervised probation. Appellant later pled that he had

violated the conditions of probation. After a hearing, the circuit court

sentenced Appellant to ten years incarceration. The court of appeals

affirmed. Thereafter, Appellant filed a petition for postconviction

relief, asserting that his counsel was ineffective for (1) failing to

raise the issue that the revocation hearing had been held outside

the sixty-day limitation set by statute, and (2) not asserting that

Appellant did not receive adequate notice of the alleged probation

violation. The circuit court denied the petition. The Supreme Court

affirmed, holding that the circuit court did not err in its judgment.
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Gooch v. Hobbs

Court: Arkansas Supreme Court

Docket: CV-12-690 Opinion Date: February 20, 2014

Judge: Danielson

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant, an inmate incarcerated under a sentence of life

imprisonment without parole, filed a pro se petition for writ of

habeas corpus alleging four bases for issuance of the writ, including
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the allegation that his commitment was invalid on its face because

he had been charged with and pleaded guilty to murder in the first

degree and had been sentenced for capital-felony murder. The

circuit court dismissed Appellant’s petition without a hearing. The

Supreme Court affirmed, holding (1) Appellant was charged with a

capital felony, which was punishment by life imprisonment without

parole; and (2) therefore, Appellant was sentenced correctly, his

judgment of conviction was not illegal on its face, and habeas relief

was not warranted.
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Thompson v. State

Court: Arkansas Supreme Court

Docket: CR-13-438 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

After a jury trial, Appellant was found guilty of first-degree murder,

among other offenses. Appellant was sentenced to life imprisonment

for the murder conviction. A timely notice of appeal was filed, but

the attorney appointed to represent Appellant on appeal filed a

motion to withdraw as counsel and a no-merit brief. Appellant

submitted a pro se response, and the State responded. The

Supreme Court stayed appellate counsel’s motion to withdraw and

ordered rebriefing because counsel failed fully to comply with the

requirements of Anders v. California and Ark. Sup. Ct. R. 4-3(k).
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Smith v. Ark. Dep’t of Corr.

Court: Arkansas Supreme Court

Docket: CV-12-180 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

Appellant pleaded guilty to kidnapping and third-degree domestic

battery of a minor. The judgment-and-commitment order did not

require that Appellant register as a sex offender, although the
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statutory scheme required Appellant to register based on his

conviction. The trial court later entered a nunc pro tunc order

requiring Appellant to register as a sex offender. Subsequently, the

Arkansas Department of Correction Sex Offender Screening & Risk

Assessment Program assigned Appellant a community notification

risk assessment of Level 2. The Level 2 assessment was upheld on

administrative review. Thereafter, Appellant filed a petition for

judicial review. The circuit court dismissed the petition for lack of

jurisdiction based on an untimely petition. The Supreme Court

affirmed, holding that Appellant failed to establish that the petition

had been timely filed, and accordingly, the circuit court did not err in

dismissing the petition.
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Edwards v. State

Court: Arkansas Supreme Court

Docket: CV-12-437 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

Appellant pled guilty to sexual assault and was required to register

as a sex offender. Appellant was assigned a community notification

risk assessment Level 3. The Sex Offender Assessment Committee

upheld the Level 3 assessment. Appellant subsequently petitioned

for judicial review of the final administrative order. The circuit court

denied the Committee’s motion to dismiss the appeal for lack of

jurisdiction based on an untimely petition. The Supreme Court

reversed, concluding that the circuit court did not have a basis to

determine that the petition was timely because Appellant did not

establish that he had complied with the rules of procedure so as to

file a timely petition. Appellant subsequently filed a motion that the

Supreme Court treated as a petition for rehearing. The Court then

denied the motion, holding that Appellant failed to demonstrate any

error of fact or law contained in the Court’s petition.
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Bumgarner v. Hobbs
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Court: Arkansas Supreme Court

Docket: CV-12-273 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was found guilty of possession of

methamphetamine with intent to deliver and other drug-related

offenses. After Appellant’s convictions were affirmed on appeal,

Appellant unsuccessfully filed a petition for postconviction relief

pursuant to Ark. R. Crim. P. 37.1 and, subsequently, a pro se

petition for writ of habeas corpus. Appellant later filed a second pro

se petition for writ of habeas corpus. The circuit court denied the

petition. The Supreme Court affirmed, holding (1) to the extent

Appellant argued that he was entitled to habeas relief because the

trial court lacked jurisdiction and the authority to sentence him, this

claim was barred by the law-of-the-case doctrine; (2) the law-of-

the-case doctrine also applied to Appellant’s challenge to his

consecutive sentences; and (3) Appellant’s request for jail-time

credit was not cognizable in a petition for writ of habeas corpus.
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Cherry v. State

Court: Arkansas Supreme Court

Docket: CR-89-234 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

After a jury trial in 1989, Petitioner was found guilty of first-degree

murder and sentenced as a habitual offender to life imprisonment.

This appeal concerned the denial of Petitioner’s pro se petition to

reinvest jurisdiction in the circuit court to consider a petition for writ

of error coram nobis. In his petition, Petitioner argued that the

State withheld evidence during the trial proceedings in violation of

Brady v. Maryland. Specifically, Petitioner argued that the State

failed to disclose that criminal charges filed in Missouri, which were

presented in support of Petitioner’s enhanced sentence as a habitual

offender, were dismissed by the Missouri trial court while Petitioner’s

appeal in the instant case was pending. The Supreme Court denied

the petition, holding that, where twenty-three years had passed

after the dismissal of the Missouri charges before Petitioner

LKWD-PRR212_00914

LKWD-PRR212_00914



petitioned for relief, Petitioner’s failure to act with due diligence

constituted good cause to deny the petition.
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Sillivan v. Hobbs

Court: Arkansas Supreme Court

Docket: CV-14-29 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Petitioner, an inmate, filed a pro se petition for writ of habeas

corpus. The circuit court granted the petition in part and denied it in

part. Petitioner did not timely appeal and subsequently sought leave

to proceed with a belated appeal. In support of his motion to

proceed with his belated appeal, Petitioner contended that, as a

functional illiterate, it was impossible for him to comply with

procedural rules. The Supreme Court denied Petitioner’s motion to

proceed with the appeal, holding that it was the duty of Petitioner to

file a timely notice of appeal, and Petitioner did not establish good

cause for his failure to do so.
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Harris v. State

Court: Arkansas Supreme Court

Docket: CR-13-671 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant pleaded guilty to first-degree murder and was sentenced

to 480 months’ imprisonment. Appellant later filed a pro se petition

for writ of error coram nobis alleging that his guilty plea was

coerced and that he was incompetent at the time of entering the

plea. The circuit court denied relief. The Supreme Court dismissed

Appellant’s appeal and mooted his motion for extension of time to

file his brief-in-chief, holding (1) Appellant’s allegation that his guilty

plea was coerced due to ineffective assistance of counsel was

outside the purview of a coram-nobis proceeding; and (2) the issue
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of Appellant’s competency could have been raised at the time his

plea was entered and was not a ground for proceeding with a

petition for writ of error coram nobis.

http://j.st/Zk8k View Case

View Case on: Justia  Google Scholar

People v. Rodriguez

Court: California Supreme Court

Docket: S122123 Opinion Date: February 20, 2014

Judge: Chin

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of the first degree

murder of her husband under the special circumstances of murder

by administering poison and murder for financial gain. At the

penalty trial, the prosecution presented evidence that Defendant

had murdered her infant daughter several years previously. The

jury returned a verdict of death, and the trial court imposed that

sentence. On appeal, Defendant raised allegations of error

regarding primarily pretrial events, guilt trial issues, and penalty

issues. The Supreme Court affirmed the judgment, holding that the

circuit court did not reversibly err in its rulings and that Defendant

was not deprived of a fair trial in this case.
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People v. Infante

Court: California Supreme Court

Docket: S206084 Opinion Date: February 20, 2014

Judge: Baxter

Areas of Law: Criminal Law

Under California law, unlawfully carrying a concealed firearm and

unlawfully carrying a loaded firearm in public are generally

misdemeanors but become felonies when committed by an active

participant in a criminal street gang, as defined in Cal. Penal Code

186.22(a). At issue in this case was whether possession of a firearm

by a felon, a felony, constitutes “felonious criminal conduct” within

the meaning of Cal. Pen. Code 186.22 so as to elevate to felonies
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the misdemeanor offenses of carrying that concealed firearm and

carrying that loaded firearm in public. Defendant in this case was

indicted on multiple firearm charges. Defendant argued that a

violation of former Cal. Penal Code 12021(a)(1) may not be used to

elevate the misdemeanor gun offenses charged in this case to

felonies because “the same act of gun possession” cannot be used

“to both establish the substantive gang charge and elevate the two

otherwise misdemeanor gun offenses to felony gun offenses.” The

Supreme Court affirmed the court of appeal, holding that possession

of a firearm by a felon does qualify as “felonious criminal conduct.”
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Grassi v. Colorado

Court: Colorado Supreme Court

Docket: 11SC720 Opinion Date: February 18, 2014

Judge: Boatright

Areas of Law: Constitutional Law, Criminal Law

Petitioner Ronald Grassi was involved in a single-car accident early

one September morning. He suffered serious injuries, and his

passenger was killed. Paramedics transported petitioner to a local

hospital for treatment, where he remained unconscious for several

hours. At the hospital, a trooper (part of the investigation but who

had not been at the scene of the accident) detected a strong odor

of alcohol emanating from petitioner's mouth though he remained

unconscious. The trooper ordered a blood draw. Prior to the blood

draw, police knew that petitioner had been driving when it crashed,

that no road conditions or other external factors appeared to have

caused the crash, that petitioner's driving was consistent with that of

an intoxicated driver, and that his breath smelled of alcohol. The

blood draw revealed that petitioner's blood alcohol content (BAC)

was well over the legal limit for driving under the influence.

Petitioner was later charged with vehicular homicide, manslaughter

and driving with an excessive BAC. Petitioner moved to suppress

evidence of his BAC, arguing that the officer at the hospital who

ordered the blood draw lacked probable cause to order blood from

him while he lay unconscious in the hospital. The trial court denied

the motion, finding that Colorado's express consent statute did not

require police to possess probable cause in order to draw blood

from an unconscious driver. After its review, the Supreme Court
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found that the fellow-officer rule imputed information that the police

possess as a whole to individual officers who conduct searches if: (1)

that officer acts pursuant to a coordinated investigation; and (2)

police possess the information at the time of the search or arrest.

Because the record of this case reflected those conditions, the

Supreme Court affirmed the trial court's judgment.
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State v. Calara

Court: Hawaii Supreme Court

Docket: SCWC-29550 Opinion Date: February 14, 2014

Judge: McKenna

Areas of Law: Criminal Law

Defendant was convicted of sexual assault in the fourth degree for

allegedly fondling the breast of the complaining witness while she

slept. The intermediate court of appeals affirmed. The Supreme

Court vacated the judgments of the lower courts and remanded for

a new trial, holding that the circuit court abused its discretion by

admitting the testimony of a police detective, a veteran of the Sex

Crimes Detail, that probable cause existed for arresting Defendant

because the officer’s testimony invaded the province of the jury by

bolstering the complaining witness’s credibility where the officer was

imbued with “an aura of expertise” due to his experience.
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State v. Acker

Court: Hawaii Supreme Court

Docket: SCWC-30205 Opinion Date: February 14, 2014

Judge: Recktenwald

Areas of Law: Criminal Law

William and Maryann Acker, a married couple, were involved in a

string of crimes in California and Hawaii in 1978. In California,

Maryann was convicted of Cesario Arauza’s murder. In Hawaii,

William pleaded guilty to robbing Lawrence Hasker, and Maryann

was found guilty of Hasker’s murder and other charges regarding
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the robbery of Joseph Leach. William later testified under oath in

California that he was solely responsible for Hasker’s murder. In

2007, Maryann was granted a new trial in relation to the charge for

Hasker’s murder and was again convicted of Hasker’s murder.

Maryann challenged her retrial, claiming she was denied a fair trial

for several reasons. The Supreme Court affirmed, holding (1) the

circuit court erred in ruling that defense counsel opened the door to

evidence concerning Maryann’s convictions in California, but the

error was harmless; (2) the circuit court did not abuse its discretion

in denying Maryann’s motion for mistrial; (3) the prosecution did not

engage in misconduct; (4) the circuit court did not err in refusing to

enforce a subpoena recalling William to testify in Maryann’s case;

and (5) the circuit court’s jury instructions on murder and

accomplice liability were not erroneous.
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State v. Walton

Court: Hawaii Supreme Court

Docket: SCWC-11-
0000667

Opinion Date: February 14, 2014

Judge: Recktenwald

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant John Walton and his codefendant, Courage Lee

Elkshoulder, were indicted for attempted murder in the second

degree and robbery in the first degree. The circuit court

consolidated Walton’s and Elkshoulder’s trials and denied Walton’s

and Elkshoulder’s motions for severance. During trial, Walton and

Elkshoulder each argued that the other had stabbed the complaining

witness. The jury found Walton guilty of both attempted murder and

robbery but found Elkshoulder guilty only of assault and robbery.

The Supreme Court vacated the circuit court’s judgment and

remanded for a new trial, holding that the circuit court erred in

denying Walton’s motion for severance, and, under the

circumstances, Walton was prejudiced and denied a fair trial.
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Fagaragan v. State

Court: Hawaii Supreme Court

Docket: SCWC-11-
0000592

Opinion Date: February 14, 2014

Judge: Pollack

Areas of Law: Criminal Law

Petitioner was convicted of several drug-related offenses. The

Hawaii Paroling Authority (HPA) fixed minimum terms of

imprisonment and categorized Petitioner as a Level III offender.

After the ICA reversed one of Petitioner’s convictions, the HPA reset

Petitioner’s minimum terms to the same terms that had previously

been imposed. Petitioner subsequently filed a petition for post-

conviction relief pursuant to Haw. R. Penal P. 40. The petition was

denied. Thereafter, Petitioner filed a second Rule 40 petition

challenging his minimum term and his status as a Level III offender.

The circuit court denied the second petition, concluding that

Petitioner waived his claims for not including them in his first

petition. The ICA affirmed. The Supreme Court vacated the lower

courts’ judgments, holding (1) because Petitioner presented

evidence that did not receive notice that, on remand, the HPA reset

his minimum term to the same minimum term in time for him to

have raised the issue in his first petition, Petitioner’s second petition

should not have been denied without a hearing on the basis that his

claims had been waived; and (2) inasmuch as Petitioner’s offenses

did not meet the prescribed criteria to classify Petitioner as a Level

III offender, the HPA acted arbitrarily and capriciously. Remanded.
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Johnson v. Idaho

Court: Idaho Supreme Court - Criminal

Docket: 38769 Opinion Date: February 18, 2014

Judge: Burdick

Areas of Law: Constitutional Law, Criminal Law

Alan and Diane Johnson were shot and killed in their home. The

Johnsons' sixteen-year-old daughter Sarah was home at the time of

the shooting. She consistently denied any involvement, but gave

several different accounts of what she was doing, what she saw,

and what she heard prior to and after the murders. After a lengthy
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trial, a jury found Johnson guilty of first-degree murder of her

parents. The district court sentenced Johnson to concurrent life

sentences, plus fifteen years for a firearm enhancement. Finding no

reversible error, the Supreme Court affirmed her conviction and

sentence.
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State v. Coats

Court: Indiana Supreme Court

Docket: 49S02-1305-
CR-328

Opinion Date: February 18, 2014

Judge: David

Areas of Law: Criminal Law

The State charged Defendant with class D felony sexual battery.

Defendant, who was born in 1943, filed a motion for a competency

determination. Doctors evaluating Defendant diagnosed him with

dementia, concluded that he was not competent to stand trial, and

predicted that he would not be able to be restored to competency.

Based on the doctors’ reports and without a hearing, the trial court

found that Defendant was not competent to stand trial and that he

could not be restored to competency. The State then requested that

the court commit Defendant to the Division of Mental Health and

Addiction (DMHA) pursuant to Ind. Code 35-36-3-1(b). The trial

court denied the motion. The Supreme Court reversed the trial

court’s denial of the State’s motion to commit Defendant to the

DMHA, holding that section 35-36-3-1(b) requires trial courts to

commit defendants found not competent to stand trial to the DMHA

for competency restoration services. Remanded.
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State v. Iowa Dist. Court for Story County

Court: Iowa Supreme Court

Docket: 120024 Opinion Date: February 14, 2014

Judge: Hecht

Areas of Law: Criminal Law
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In 2002, David Buchwald pleaded guilty to a single count of

lascivious acts with a child. Upon his release from prison in 2004,

Buchwald was required to register as a sex offender for ten years.

In 2011, Buchwald petitioned for modification of this requirement.

After determining that Buchwald met the requirements of the

statutory registration modification provision, the district court

granted modification and reduced the duration of Buchwald’s

registration obligation to five years. Because five years had elapsed

before Buchwald petitioned for modification, the district court

ordered Buchwald removed from the registry. The State filed a

petition for writ of certiorari, arguing that the district court erred in

determining that Buchwald was eligible for modification under the

provision. The Supreme Court granted the petition and transferred

the case to the court of appeals. Upon further review, the Supreme

Court annulled the writ, holding that the district court’s modification

and removal order was legal under the statutory provision.
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State v. Hoeck

Court: Iowa Supreme Court

Docket: 111228 Opinion Date: February 14, 2014

Judge: Wiggins

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of kidnapping in the first

degree, among other charges. Defendant was a juvenile at the time

of the kidnapping. The district court sentenced Defendant to life

imprisonment without the possibility of parole for the kidnapping

conviction. After the U.S. Supreme Court decided Graham v. Florida,

Defendant filed a motion to correct an illegal sentence on the

kidnapping conviction, contending that his sentence violated the

Eighth Amendment of the U.S. Constitution. The district court

agreed that the sentence was unconstitutional and corrected

Defendant’s conviction to life in prison with immediate parole

eligibility. Defendant appealed, claiming, inter alia, that his sentence

was unconstitutional under both the U.S. and the Iowa Constitutions.

The court of appeals affirmed Defendant’s conviction and sentence

as corrected. The Supreme Court conditionally affirmed, holding that

Defendant’s sentence was constitutional under the U.S. Constitution.

Because Defendant’s claims that his sentence was illegal under the
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Iowa Constitution were not fully developed, the Court did not reach

those claims. Remanded.
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Miller v. State

Court: Kansas Supreme Court

Docket: 103915 Opinion Date: February 14, 2014

Judge: Biles

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was found guilty of premeditated first-

degree murder. The Supreme Court affirmed on appeal. Defendant

subsequently filed a habeas corpus action alleging, inter alia, that

his appellate counsel provided ineffective assistance for failing to

challenge an incorrect written jury instruction that diluted the State’s

burden to prove guilt beyond a reasonable doubt. The court of

appeals reversed Defendant’s conviction and remanded his case for

a new trial. The Supreme Court affirmed, holding that appellate

counsel’s failure to challenge the incorrect instruction was objectively

unreasonable and prejudicial, and therefore, Defendant was entitled

to a new trial.
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State v. Huddleston

Court: Kansas Supreme Court

Docket: 106273 Opinion Date: February 14, 2014

Judge: Luckert

Areas of Law: Criminal Law

After a jury trial, Defendant was convicted of premeditated first-

degree murder and sentenced to life imprisonment. On appeal,

Defendant argued, among other things, that that two prosecutors

who made arguments to the jury misstated the law by suggesting

that premeditation could occur after a homicidal act. The Supreme

Court affirmed the conviction, holding (1) although the prosecutors

misstated the law, it was not reasonably probable that the

prosecutors’ misstatements of law affected the outcome of the trial,
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and therefore, reversal of Defendant’s convictions was not

warranted; and (2) the trial judge did not abuse his discretion when

he admitted into evidence two jailhouse letters written by

Defendant.
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Mitchell v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000697-MR

Opinion Date: February 20, 2014

Judge: Scott

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellant was found guilty of robbery, burglary,

unlawful imprisonment, receiving stolen property, and being a

persistent felony offender (PFO). Appellant was sentenced to thirty

years’ imprisonment. The Supreme Court reversed Appellant’s

convictions and remanded the case for further proceedings, holding

(1) the trial court erred when it misinformed Appellant that he could

not proceed to trial with a hybrid form of representation and

therefore denied Appellant his right to represent himself for one

pretrial motion while still retaining the services of counsel for the

remainder of the proceedings; and (2) because the trial judge

misstated the law, reversal and a new trial were necessary.
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Glenn v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000499-MR

Opinion Date: February 20, 2014

Judge: Cunningham

Areas of Law: Constitutional Law, Criminal Law

After a jury trial, Appellant was found guilty of first-degree wanton

endangerment, first-degree fleeing or evading the police, illegal

possession of a controlled substance, and second-degree criminal

mischief. The jury also found Appellant guilty of being a persistent
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felony offender (“PFO”) in the first-degree. The trial court sentenced

Appellant to an enhanced sentence of twenty years. The Supreme

Court affirmed Appellant’s conviction and sentence, holding (1) Ky.

R. Crim. P. 9.40, the rule prescribing the number of peremptory

challenges in a criminal case, is valid, and the trial court properly

relied on that rule in this case; and (2) the Commonwealth

improperly characterized Appellant’s PFO status, but the

mischaracterization was not palpable error.
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Prater v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2013-SC-
000115-MR

Opinion Date: February 20, 2014

Judge: Scott

Areas of Law: Criminal Law

Appellant entered a guilty plea to manufacturing methamphetamine,

first-degree possession of a controlled substance, and promoting

contraband. On appeal, Appellant argued that the trial court erred

by not allowing him to withdraw his guilty plea. The Supreme Court

affirmed the circuit court’s denial of Appellant’s motion to withdraw

guilty plea, holding (1) the trial court’s decision was not arbitrary,

unreasonable, unfair, or unsupported by sound legal principles; and

(2) the trial court’s decision to release the Commonwealth from its

recommended conditional penalty and to allow the prosecution to

recommend the maximum sentence instead did not amount to a

rejection of the plea agreement.
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Commonwealth v. Ayers

Court: Kentucky Supreme Court

Docket: 2012-SC-
000261-DG

Opinion Date: February 20, 2014

Judge: Cunningham

Areas of Law: Civil Rights, Constitutional Law, Criminal Law
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Appellee, an experienced criminal attorney, was indicted on five

counts of failure to file Kentucky tax returns for the tax years 2002

through 2006. Appellee proceeded pro se until a day before the jury

trial was scheduled to begin, at which point Appellees requested a

continuance for the purpose of possibly retaining private counsel.

The trial court overruled the motion for a continuance. At no stage

during the proceedings did the court conduct a Faretta hearing.

Appellee was subsequently found guilty of five counts of failing to

file a state tax return. The court of appeals reversed. The Supreme

Court reversed the court of appeals and reinstated the judgment of

the circuit court, holding that criminal defendants who are

experienced criminal trial attorneys are not entitled to a Faretta

hearing or inquiry prior to representing themselves.
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Commonwealth v. Farmer

Court: Kentucky Supreme Court

Docket: 2013-SC-
000120-DGE

Opinion Date: February 20, 2014

Judge: Abramson

Areas of Law: Criminal Law

A grand jury indicted Appellee for one count of murder. Appellee

moved to dismiss the indictment, contending that he was legally

justified to act in self-defense and therefore immune from

prosecution pursuant to Ky. Rev. Stat. 503.085. The trial court

denied Appellee’s motion to dismiss. Appellee subsequently filed a

notice of appeal. The court of appeals concluded that it had

jurisdiction to consider the interlocutory appeal, holding that an

order denying immunity from prosecution is immediately

appealable. The Supreme Court reversed, holding (1) the court of

appeals was not authorized by statute or by the Constitution to

consider an appeal from an interlocutory order denying immunity

pursuant to section 503.085; and (2) furthermore, the collateral

order exception to the finality doctrine did not apply in this

circumstance.
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Vega v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2012-SC-
000111-DG

Opinion Date: February 20, 2014

Judge: Cunningham

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant entered a conditional guilty plea to possession of a

controlled substance and carrying a concealed deadly weapon.

Appellant appealed the district court’s denial of his motion to

suppress evidence seized upon his arrest. The circuit court and court

of appeals both affirmed the district court’s ruling. The Supreme

Court affirmed the district court’s denial of Appellant’s motion to

suppress, holding that police officers’ search and ultimate seizure of

a gun and controlled substances found on Appellant’s person was

supported by sufficient cause and thus was a valid search incident to

arrest.
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Commonwealth v. Searight

Court: Kentucky Supreme Court

Docket: 2012-SC-
000007-DG

Opinion Date: February 20, 2014

Judge: Minton

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Appellee was convicted of possession of a

controlled substance, fleeing or evading police, and being a

persistent felony offender. The judgment was affirmed on appeal.

Appellee subsequently filed a Ky. R. Crim. P. 11.42 motion seeking

relief from the judgment by alleging ineffective assistance of

counsel. The trial court denied the motion without an evidentiary

hearing, concluding that Appellee was not prejudiced by counsel’s

alleged errors. The court of appeals reversed and remanded the

case to the trial court for a hearing, concluding that Appellee’s

allegations of ineffective assistance of trial counsel were not clearly

refuted by the record. The Supreme Court reversed the opinion of

the court of appeals and reinstated the trial court’s order, holding

that the trial court did not err in denying Appellee’s Rule 11.42

motion without an evidentiary hearing because a hearing was not
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necessary to determine that Appellee was not prejudiced by any

errors of trial counsel regardless of whether those errors amounted

to unprofessional performance.
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Dunlap v. Commonwealth

Court: Kentucky Supreme Court

Docket: 2010-SC-
000226-MR

Opinion Date: February 20, 2014

Judge: Scott

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Appellant pled guilty to several crimes, including capital murder. The

circuit court sentenced Appellant to death for his six capital crimes

and to life imprisonment for rape, kidnapping, and arson. The

Supreme Court affirmed, holding, inter alia, that (1) the trial court

properly accepted Appellant’s guilty plea; (2) playing Appellant’s

videotaped guilty plea colloquy for the jury did not constitute

reversible error; (3) the trial court properly denied Appellant’s guilty

but mentally ill plea; (4) the jury was properly selected; (5) the trial

judge did not err in denying Appellant’s motion to exclude certain

photographs; (6) the trial court properly denied Appellant’s motion

to suppress statements he made to law enforcement officers and

properly permitted the jury to watch his videotaped statement; (7)

the jury instructions did not deny Appellant due process or reliable

sentencing; and (8) Appellant’s sentences were constitutional, and

his death sentences were not arbitrary and disproportionate.
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State v. Gladu

Court: Maine Supreme Court

Opinion Date: February 18, 2014

Judge: Mead

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was found guilty of several sex

offenses. The Supreme Court affirmed after clarifying the conduct
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the State was required to prove in order to prove the element of

penetration, holding that the trial court did not err in (1) denying

Defendant’s motion for a judgment of acquittal on the charge of

unlawful sexual conduct, as the jury could have rationally made the

finding that the State proved beyond a reasonable doubt every

element of the offense; and (2) conducting voir dire, as no

individual voir dire member disclosed a general bias against a

defendant with mental illness.
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Cookson v. State

Court: Maine Supreme Court

Opinion Date: February 18, 2014

Judge: Gorman

Areas of Law: Criminal Law

After a jury trial, Defendant was found guilty of two counts of

intentional or knowing murder. After Defendant’s convictions were

affirmed on appeal, Defendant filed two consecutive motions

seeking post-conviction DNA analysis of certain evidence. The

superior court denied the motions, but the Supreme Court

remanded for the superior court to make the required findings

under the post-conviction DNA statute. On remand, the superior

court denied Defendant’s motion a second time. The Supreme Court

affirmed, holding that the trial court did not err in finding that

Defendant failed to establish the chain of custody necessary to

obtain an order for post-conviction DNA analysis.
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Commonwealth v. Joyner

Court: Massachusetts Supreme Court

Docket: SJC-11349 Opinion Date: February 14, 2014

Judge: Duffly

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of armed robbery.

Defendant appealed from his conviction and from the revocation of
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his probation that resulted from the conviction, challenging the

sufficiency of the evidence identifying him as the perpetrator. The

Supreme Court affirmed the conviction and concluded that there

was no error in the revocation of Defendant’s probation, holding (1)

the evidence was sufficient to support Defendant’s conviction; (2)

the prosecutor did not misstate the evidence in her closing

argument; and (3) the judge who presided at Defendant’s probation

revocation hearing did not violate Defendant’s due process rights by

denying Defendant’s requests to present additional evidence as to

whether he committed the robbery.
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Commonwealth v. Augustine

Court: Massachusetts Supreme Court

Docket: SJC-11482 Opinion Date: February 18, 2014

Judge: Botsford

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After Defendant was indicted on murder charges, Defendant filed a

motion to suppress evidence of cell site location information (CSLI)

associated with the cellular phone he was using because the CSLI

was obtained without a valid search warrant based on probable

cause. The superior court granted the motion to suppress,

concluding that Defendant’s rights under article 14 of the

Massachusetts Declaration of Rights were violated because, although

the Commonwealth had obtained the CSLI from Defendant’s cellular

servicer provider pursuant to a valid court order under the Federal

Stored Communications Act (SCA), the Commonwealth’s access to

the CSLI constituted a search within the meaning of article 14. The

Supreme Court agreed with the motion judge, holding that although

the CSLI in this case was a business record of Defendant’s cellular

servicer provider, Defendant had a reasonable expectation of

privacy in it, and, under the circumstances, the warrant requirement

of article 14 applied. Remanded to allow the Commonwealth to

present evidence that the affidavit in support of its application for an

order under the SCA demonstrated probable cause for the CSLI

records.
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Commonwealth v. Wadlington

Court: Massachusetts Supreme Court

Docket: SJC-10863 Opinion Date: February 14, 2014

Judge: Gants

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of murder in the first

degree on the theories of deliberate premeditation, extreme atrocity

or cruelty, and felony-murder. The Supreme Court affirmed

Defendant’s convictions, holding, inter alia, that (1) the motion

judge did not err in denying Defendant’s motion to suppress his

interview at a house of correction or Defendant’s motion to suppress

the fruits of a search of his girlfriend’s home; (2) it was error to

allow the Commonwealth’s fingerprint expert to make certain

statements during her testimony, but the error did not create a

substantial likelihood of a miscarriage of justice; (3) the absence of

an instruction to the jury that they must unanimously agree on the

predicate felony caused no prejudice to Defendant; and (4) the

judge did not err in instructing the jury that the crimes of armed

robbery and home invasion are “inherently dangerous to human

life.”
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State v. Walton

Court: Montana Supreme Court

Docket: DA 13-0191 Opinion Date: February 18, 2014

Judge: Rice

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of one count of sexual

assault, a felony, and sentenced to twenty years imprisonment. The

Supreme Court affirmed, holding (1) the prosecutor’s statements

during closing argument regarding the truthfulness of witness

testimony did not rise to the level of plain error; and (2) the district

court did not deny abuse its discretion when it determined that a

new trial was not warranted in the interest of justice after the court

sua sponte questioned a key defense witness, as the inquiry did not

serve to deny Defendant a fair trial.
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Stock v. Montana

Court: Montana Supreme Court

Docket: DA 13-0224 Opinion Date: February 20, 2014

Judge: Hardesty

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of felony incest involving

his fourteen-year-old son and six-year-old daughter and of

tampering with the evidence. The Supreme Court affirmed.

Defendant later petition for postconviction relief, setting forth three

grounds upon which he claimed that his trial counsel provided

ineffective assistance. The district court denied Defendant’s petition

for postconviction relief, concluding that even if Defendant’s

representation was deficient, it would not have created a reasonable

probability that the outcome of the trial would have been any

different. The Supreme Court affirmed, holding that the district

court did not err in concluding that even if counsel’s conduct was

constitutionally deficient, Defendant failed to show that he was

prejudiced.
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State v. Taylor

Court: Nebraska Supreme Court

Docket: S-12-434 Opinion Date: February 14, 2014

Judge: Wright

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of first degree murder

and use of a deadly weapon to commit a felony. Defendant was

seventeen years old at the time of the offenses. Defendant was

sentenced to life imprisonment for the first degree murder

conviction. On appeal, Defendant argued, among other things, that

his sentence of life imprisonment was unconstitutional under Miller v.

Alabama, which was decided while Defendant’s appeal was pending.

The Supreme Court affirmed Defendant’s convictions but vacated
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Defendant’s sentence for first degree murder, holding that the

sentence of life imprisonment was unconstitutional under Miller.

Remanded for resentencing.
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People v. Thomas

Court: New York Court of Appeals

Docket: 18 Opinion Date: February 20, 2014

Judge: Lippman

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

After a jury trial, Defendant was convicted of depraved indifference

murder for murdering his infant son. The Appellate Division affirmed

Defendant’s conviction. The Supreme Court reversed and directed a

new trial, holding (1) the evidence was sufficient to demonstrate

that Defendant, with depraved indifference to human life, recklessly

engaged in conduct that created a grave risk of serious physical

injury to the four-month-old, thereby causing the child’s death; but

(2) Defendant’s previously denied motion to suppress inculpating

statements he made to interrogators was in error because the

statements were not demonstrably voluntary, and Defendant’s

confession should not have been placed before the jury.
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People v. Martinez

Court: New York Court of Appeals

Docket: 13 Opinion Date: February 18, 2014

Judge: Read

Areas of Law: Criminal Law

After a jury trial, Defendants were convicted of attempted robbery.

On appeal, Defendants argued that the trial judge abused his

discretion when he declined to deliver an adverse inference charge

regarding the loss of a handwritten complaint report prepared by a

police officer who responded to a 911 call reporting the robbery that

led to Defendant’s conviction. The Appellate Division affirmed. The

Court of Appeals also affirmed, holding (1) Defendants failed to
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meet their burden of establishing that they were prejudiced by the

loss of the report, and therefore, no sanction was warranted; and

(2) Defendants’ respective robbery convictions were supported by

legally sufficient evidence.
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People v. Thompson

Court: New York Court of Appeals

Docket: 10 Opinion Date: February 20, 2014

Judge: Abdus-Salaam

Areas of Law: Criminal Law

Defendant was arrested on suspicion of murder. At a second grand

jury proceeding, Defendant vigorously urged the grand jury to have

the People call a particular witness, Jane Doe, to testify. The grand

jurors rejected Defendant’s request for the witness’s testimony and,

thereafter, indicted Defendant on various charges, including second-

degree murder. Defendant was subsequently tried and convicted of

second-degree murder by a jury. Defendant appealed, arguing that

the prosecutors’ commentary to the grand jury on his request to call

Jane Doe compelled the grand jury to surrender all independent

discretion in the matter and thus impaired the integrity of the

proceedings. The Court of Appeals affirmed, holding that, although

the prosecutors should have shown greater sensitivity to Defendant’s

request and the grand jurors’ concerns, in light of the totality of the

circumstances that arose in the second grand jury proceeding, the

prosecutors’ actions did not impair the integrity of that proceeding

or warrant dismissal of Defendant’s conviction.
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Wampler v. N.D. Department of
Transportation

Court: North Dakota Supreme Court

Docket: 20130330 Opinion Date: February 13, 2014

Judge: Kapsner

Areas of Law: Constitutional Law, Criminal Law, Government &

Administrative Law
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The North Dakota Department of Transportation appealed the

reversal of an administrative hearing officer's decision suspending

Tammy Wampler's driving privileges. A Jamestown city police officer

received a call regarding an intoxicated driver. The officer arrived on

the scene, located the vehicle, and observed it weaving between

lanes. The officer initiated his overhead lights, but the vehicle

continued to drive for almost half a mile before it came to a stop,

and it did so only after the officer turned on his siren. The officer

administered three field sobriety tests, and Wampler failed two of

them and could not complete the other. Wampler submitted to an

on-site chemical screening test, which indicated an alcohol

concentration level of at least .08. Wampler was then placed under

arrest for Driving Under the Influence. Within two hours of driving,

Wampler submitted to an intoxilyzer breath test. The test results

showed Wampler's alcohol concentration was 0.159. When the

officer completed his certified written report to the director, he

wrote "0.159" in the "Test Results" blank. Wampler made a timely

request for an administrative hearing with the Department. At that

hearing, Wampler raised three arguments, one of which was that

the Department lacked the authority to revoke her driving privileges

because the law enforcement officer failed to write "by weight" next

to the notation "0.159" in the "Test Results" blank of his Report and

Notice. The administrative hearing officer rejected Wampler's

argument, holding "the failure to write 'by weight' is not

jurisdictional." The administrative hearing officer suspended

Wampler's driving privileges for 91 days, and Wampler appealed to

the district court, raising all three issues. The district court

determined North Dakota law required the law enforcement officer

to complete a certified written report which indicated that test

results showed Wampler had a blood alcohol concentration of .08 or

greater by weight, that this was a basic and mandatory provision of

the statute under prevailing case law, and that, while the law

enforcement officer's Report and Notice included the notation

"0.159" in the "Test Results" blank, the omission of the phrase "by

weight" stripped the Department of authority to suspend Wampler's

driving privileges. The district court determined this was the

dispositive issue on appeal and did not address Wampler's other

arguments. The district court reversed the decision of the

administrative hearing officer and ordered that Wampler's driving

privileges be restored. The Supreme Court held that the inclusion of

the phrase "by weight" in the "Test Results" portion of a law

enforcement officer's certified written report was not necessary to
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satisfy N.D.C.C. 39-20-03.1. Accordingly, the Court reversed the

district court and reinstated the administrative hearing officer's

decision.
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North Dakota v. Reis

Court: North Dakota Supreme Court

Docket: 20130192 Opinion Date: February 13, 2014

Judge: Crothers

Areas of Law: Constitutional Law, Criminal Law

Cory Reis appealed criminal judgments entered after he

conditionally pled guilty to controlled substance, burglary and theft

of property charges. The Supreme Court concluded the district court

did not err in denying Reis' motion to suppress because the police

officers had probable cause to believe his vehicle contained

contraband justifying a warrantless search of the vehicle.
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Hamre v. N.D. Department of
Transportation

Court: North Dakota Supreme Court

Docket: 20130257 Opinion Date: February 13, 2014

Judge: Crothers

Areas of Law: Constitutional Law, Criminal Law, Government &

Administrative Law

Michael Hamre appealed a district court order affirming a North

Dakota Department of Transportation ("DOT") order disqualifying his

commercial driver's license for one year. Hamre argued: (1) that

DOT misapplied the law by considering the administrative suspension

of his noncommercial license a "conviction" under N.D.C.C. 39-06.2-

10(7) (2011); (2) that N.D.C.C. 39-06.2-10(7) (2011) was void for

vagueness; (3) that the one-year suspension of his driving privileges

commenced on May 29, 2012, rather than on January 13, 2013; and

(4) that he was entitled to attorney fees and costs. Finding no

reversible error, the Supreme Court affirmed the district court.
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State v. Anderson

Court: Ohio Supreme Court

Docket: 2012-1834 Opinion Date: February 19, 2014

Judge: O’Connor

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

In 2003, Appellant was arrested and charged with the murder of

Amber Zurcher. The trial court granted a mistrial on Appellant’s first

trial. Several trials followed, and after a fifth trial, another mistrial

was declared. When the trial court set a sixth trial date, Defendant

moved to dismiss the indictment, arguing that the prosecution was

barred by the Double Jeopardy and Due Process Clauses of the U.S.

Constitution. The trial court denied the motion. The State moved to

dismiss Appellant’s appeal, arguing that the trial court’s denial of

Appellant’s motion to dismiss was not a final, appealable order. The

court of appeals concluded that, in this situation where there had

been multiple mistrials, the order was a final, appealable order. The

Supreme Court affirmed, holding that an order denying a motion to

dismiss on double-jeopardy grounds is a final, appealable order.

Remanded.
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State ex rel. Bevins v. Cooper

Court: Ohio Supreme Court

Docket: 2013-1118 Opinion Date: February 20, 2014

Judge: Per Curiam

Areas of Law: Criminal Law

In 2003, Appellant was tried on charges of aggravated burglary and

rape. A mistrial was declared due to a hung jury. After a retrial in

2005, Appellant was convicted by a jury of both charges. Appellant’s

convictions were affirmed on direct appeal. Appellant subsequently

asked the court of appeals to issue a writ ordering immediate

release or a new trial, alleging that the retrial was jurisdictionally

unauthorized because, in 2003, the trial court had discharged the
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jury without satisfying the requirement of Ohio Rev. Code 2945.36

that the reasons for the discharge be entered on the journal.

However, Appellant failed to raise this objection before his second

trial. The court of appeals’ dismissed Appellant’s petition. The

Supreme Court affirmed, holding that Appellant waived his mistrial

argument, and moreover, Appellant had other adequate legal

remedies at law.
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In Re: 33rd Statewide Investigating
Grand Jury

Court: Pennsylvania Supreme Court

Docket: 85 MM 2012 Opinion Date: February 18, 2014

Judge: Castille

Areas of Law: Constitutional Law, Criminal Law

The Pennsylvania Turnpike Commission filed a petition for review of

an order of the supervising judge of the Thirty-Third Statewide

Investigating Grand Jury (Dauphin County) which denied the

Commission’s motion for a protective order seeking to prohibit the

Office of Attorney General from reviewing allegedly privileged or

protected communications between the Commission and its counsel.

Finding no reversible error, the Supreme Court affirmed the denial

of the Commission's petition.
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Pennsylvania v. Walter

Court: Pennsylvania Supreme Court

Docket: 53 MAP 2012 Opinion Date: February 18, 2014

Judge: Todd

Areas of Law: Constitutional Law, Criminal Law

The Commonwealth appealed a Superior Court order that held a

trial court was required to determine whether a child victim was

competent to testify prior to admitting to her out-of-court

statements into evidence under the Tender Years Hearsay Act

(TYHA). Upon review of the facts of this case, the Supreme Court
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reversed the Superior Court, holding that a determination of a

child's competency under the rules of evidence is not a prerequisite

to the admission of hearsay statements under TYHA.
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Pennsylvania v. Johnson

Court: Pennsylvania Supreme Court

Docket: 67 MAP 2012 Opinion Date: February 18, 2014

Judge: Castille

Areas of Law: Constitutional Law, Criminal Law

The issue before the Supreme Court in this case was whether the

Superior Court erred in affirming the trial court's suppression of

physical evidence seized incident to arrest based on an expired

arrest warrant where the arresting officer reasonably believed the

warrant was valid. Upon review of the particular circumstances of

this case, the Supreme Court concluded the trial court was correct in

suppressing the evidence in question here. Accordingly, the Court

affirmed the Superior Court.
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Pennsylvania v. Ali

Court: Pennsylvania Supreme Court

Docket: 667 CAP Opinion Date: February 18, 2014

Judge: Stevens

Areas of Law: Constitutional Law, Criminal Law

Appellant Imanuel Bassil Ali appealed the dismissal of his second

petition for collateral relief under the Post Conviction Relief Act as

untimely filed. Appellant argued he suffered from mental

incompetency at relevant times during his first PCRA proceedings so

as to qualify his second PCRA petition for the newly-discovered

evidence exception to the PCRA time-bar. Because he failed to

establish his claim by a preponderance of the evidence, the

Supreme Court affirmed the dismissal.
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State v. Rolle

Court: Rhode Island Supreme Court

Docket: 12-12 Opinion Date: February 18, 2014

Judge: Indeglia

Areas of Law: Civil Rights, Constitutional Law, Criminal Law

Defendant was charged with one count of second-degree sexual

assault. A jury trial commenced, but the trial justice granted

Defendant’s motion for a mistrial due to a discovery violation.

Thereafter, Defendant moved to dismiss the sexual-assault charge

on double jeopardy grounds because of prosecutorial goading. The

trial justice denied Defendant’s motion. The Supreme Court upheld

the trial justice’s denial of Defendant’s motion to dismiss the charge,

holding that sufficient evidence in the record supported the trial

justice’s finding that the objective facts did not give rise to an

inference of intentional goading.
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State v. Bell

Court: Tennessee Supreme Court

Docket: E2011-01241-
SC-R11-CD

Opinion Date: February 20, 2014

Judge: Koch

Areas of Law: Criminal Law

After Plaintiff was stopped for a moving violation, a law enforcement

officer administered several field sobriety tests. The officer arrested

Plaintiff for DUI because he had been driving in the wrong direction

on a divided highway, smelled of alcohol, and admitted he had been

drinking. Plaintiff filed a motion to suppress the evidence and to

dismiss the charges of DUI and DUI per se. The trial court dismissed

the charges, concluding that the officer lacked probable cause to

arrest Plaintiff in light of his performance on the field sobriety tests.

The Supreme Court reversed and reinstated the charges, holding

that the officer had probable cause to arrest Plaintiff for DUI

because, even considering Plaintiff’s successful performance on the

field sobriety tests, Plaintiff’s moving violation, the odor of alcohol,
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and Plaintiff’s admission to drinking were sufficient to permit a

prudent person to believe Plaintiff was driving under the influence of

an intoxicant.
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Vermont v. Reynolds

Court: Vermont Supreme Court

Docket: 2012-239 Opinion Date: February 14, 2014

Judge: Crawford

Areas of Law: Constitutional Law, Criminal Law

Defendant was convicted of sexual assault. He appealed that

conviction, arguing that his case should have been dismissed on

speedy trial grounds and that he was entitled to a new trial based

on statements made in closing argument by the prosecution. While

defendant asserted his right to a speedy trial at the appropriate

time, the Supreme Court concluded that that right must be balanced

with the facts that he was out on bail for the entire period of delay

and has identified few specific claims of prejudice. Under these

circumstances, the Court concluded that defendant was not deprived

of his right to a speedy trial. Moreover, the prosecutor’s statements

did not rise to the level of fundamental misconduct required by the

"plain error" standard.
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October

8
1 pm - 2:15 pm ET

Learn More

Register Today

Presenter: Colleen Theresa Brown, Senior Associate at Sidley Austin

Credits: CLE, CCB (Credit Details)

Viewing Options: Live and/or recording for 6 months on your computer, tablet,

or smartphone

Data Privacy Compliance in Global
Transactions

From: Michael Tobin [mtobin@cllearn.com]
Sent: Tuesday, September 22, 2015 9:48 AM
To: Mary Simon
Subject: Data Privacy Compliance in Global Transactions

Course Description
 

Whether it is personal information, market research, proprietary data, or trade

secrets, data is the lifeblood of companies in the modern economy. In this

practical webinar, you’ll learn about the legal framework governing international

transfers of personal data. Among other things, you’ll learn about:

The legal restrictions that affect your ability to collect, use, store, transfer,

share, or even delete information within your company

Strategies for implementing enterprise-wise global data transfer solutions

Upcoming regulations that may significantly alter your organization’s

obligations and risks related to data privacy in global transactions

 

Practical and engaging webinars with a money-back guarantee.

Visit Clear Law Institute
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Learn More

Register Today

The Presenter

Learn More

Register Today

About The Presenter
 

Colleen Theresa Brown is a senior associate in the Washington, D.C. office of

Sidley Austin, where she regularly advises clients on privacy and data protection

compliance. She co-founded “Women in PrivacyTM,” a networking group for

women working in the field of privacy. Ms. Brown is also the chief editor of “Data

Matters: The Sidley Austin Cybersecurity, Privacy, Data Protection, Internet Law

and Policy” blog. She is a graduate of the University of Pennsylvania Law School.

All-Access Membership

 
● View hundreds of live and On-Demand courses for one flat fee
● Earn continuing education credit for no additional fee
● Access courses on your computer, tablet, or smartphone

Learn More

Upcoming Webinars
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Bank Brokered Deposits: New FDIC Guidance
September 29 at 3 pm ET

Learn More

Extraterritorial Reach of the U.S. Antitrust Laws
under the Foreign Trade Antitrust Improvements
Act (FTAIA): New Court Decisions
September 29 at 3 pm ET

Learn More

Uniform Commercial Code Article 9 Update:
Amendments and Recent Case Law
September 30 at 1 pm ET

Learn More

Our Mailing Address:
Clear Law Institute | 933 N. Kenmore St, Ste 320 | Arlington | VA | 22201

If you do not wish to receive future emails, click here.
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October

8
1 pm - 2:15 pm ET

Learn More

Register Today

Presenter: Colleen Theresa Brown, Senior Associate at Sidley Austin

Credits: CLE, CCB (Credit Details)

Viewing Options: Live and/or recording for 6 months on your computer, tablet,

or smartphone

Data Privacy Compliance in Global
Transactions

From: Michael Tobin [mtobin@cllearn.com]
Sent: Tuesday, September 22, 2015 9:55 AM
To: Michelle Nochta
Subject: Data Privacy Compliance in Global Transactions

Course Description
 

Whether it is personal information, market research, proprietary data, or trade

secrets, data is the lifeblood of companies in the modern economy. In this

practical webinar, you’ll learn about the legal framework governing international

transfers of personal data. Among other things, you’ll learn about:

The legal restrictions that affect your ability to collect, use, store, transfer,

share, or even delete information within your company

Strategies for implementing enterprise-wise global data transfer solutions

Upcoming regulations that may significantly alter your organization’s

obligations and risks related to data privacy in global transactions

 

Practical and engaging webinars with a money-back guarantee.

Visit Clear Law Institute
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Learn More

Register Today

The Presenter

Learn More

Register Today

About The Presenter
 

Colleen Theresa Brown is a senior associate in the Washington, D.C. office of

Sidley Austin, where she regularly advises clients on privacy and data protection

compliance. She co-founded “Women in PrivacyTM,” a networking group for

women working in the field of privacy. Ms. Brown is also the chief editor of “Data

Matters: The Sidley Austin Cybersecurity, Privacy, Data Protection, Internet Law

and Policy” blog. She is a graduate of the University of Pennsylvania Law School.

All-Access Membership

 
● View hundreds of live and On-Demand courses for one flat fee
● Earn continuing education credit for no additional fee
● Access courses on your computer, tablet, or smartphone

Learn More

Upcoming Webinars
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Bank Brokered Deposits: New FDIC Guidance
September 29 at 3 pm ET

Learn More

Extraterritorial Reach of the U.S. Antitrust Laws
under the Foreign Trade Antitrust Improvements
Act (FTAIA): New Court Decisions
September 29 at 3 pm ET

Learn More

Uniform Commercial Code Article 9 Update:
Amendments and Recent Case Law
September 30 at 1 pm ET

Learn More

Our Mailing Address:
Clear Law Institute | 933 N. Kenmore St, Ste 320 | Arlington | VA | 22201

If you do not wish to receive future emails, click here.
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, October 29, 2014 10:34 AM
To: Butler, Kevin
Subject: Ebola concerns in the workplace

Ebola concerns are not just limited to hospitals and healthcare providers that may have personnel that come into contact with individuals infected with the Ebola virus. Indeed,
employers are now faced with how to implement procedures that address an employee potentially infected and its ability to legally take steps to protect the rest of its

workplace.

Header

October 29, 2014

GUEST COLUMN
Stop doing stupid too:
The Sequel!
James Smith, professor
and director of the
Center for Industrial
Research Applications at
West Virginia University

MORE RECENT TOPICS
Michigan makes it
possible for local stock
exchange

Falling oil prices test
shale boom

Pick your poison:
Arbitration or
Litigation

Yet another delay for
hydraulic fracturing in
Illinois
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The shale boom
improves Dow
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Upcoming
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Antitrust Do's and
Don'ts: Staying out of
the line of fire
November 5, 2014
12:00-1:00 PM EST

How to say "you're
fired!" Avoiding
termination mistakes
November 13, 2014
12:00-1:15 PM EST

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

Challenges facing employers in light of Ebola
concerns
James Boutrous

Big data has all the answers, but who is
asking the questions?
Todd Snitchler
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12:00-1:15 PM EST Survey says some countries enforce bribery
laws ... and some not so much
Jennifer Armstrong

Waiting to analyze your data vulnerabilities?
Do so at your own risk
Richard Blake

Virtual patent marking can save real money
and time
Scott Slaby

The IRS announces new retirement plan
limitations for 2015
John Wirtshafter

DaVita settles false claims and kickback
allegations for $389 million
Rick Hindmand

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to kevin.butler@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, October 29, 2014 10:35 AM
To: Mayor's Office
Subject: Ebola concerns in the workplace

Ebola concerns are not just limited to hospitals and healthcare providers that may have personnel that come into contact with individuals infected with the Ebola virus. Indeed,
employers are now faced with how to implement procedures that address an employee potentially infected and its ability to legally take steps to protect the rest of its

workplace.
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today.
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12:00-1:15 PM EST Survey says some countries enforce bribery
laws ... and some not so much
Jennifer Armstrong

Waiting to analyze your data vulnerabilities?
Do so at your own risk
Richard Blake

Virtual patent marking can save real money
and time
Scott Slaby

The IRS announces new retirement plan
limitations for 2015
John Wirtshafter

DaVita settles false claims and kickback
allegations for $389 million
Rick Hindmand

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, October 29, 2014 10:36 AM
To: Bowen, Michael
Subject: Ebola concerns in the workplace

Ebola concerns are not just limited to hospitals and healthcare providers that may have personnel that come into contact with individuals infected with the Ebola virus. Indeed,
employers are now faced with how to implement procedures that address an employee potentially infected and its ability to legally take steps to protect the rest of its

workplace.
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12:00-1:15 PM EST Survey says some countries enforce bribery
laws ... and some not so much
Jennifer Armstrong

Waiting to analyze your data vulnerabilities?
Do so at your own risk
Richard Blake

Virtual patent marking can save real money
and time
Scott Slaby

The IRS announces new retirement plan
limitations for 2015
John Wirtshafter

DaVita settles false claims and kickback
allegations for $389 million
Rick Hindmand

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: API SmartBrief [api@smartbrief.com]
Sent: Friday, November 14, 2014 9:55 AM
To: Bullock, Tom
Subject: EIA: More crude, petroleum products shipped by rail amid rising Bakken output

A P I's  G e ra rd  w e lc o m e s  c o n g re s s io n a l m o v e  to  a d v a n c e  K e y s to n e  X L  | O il, g a s  s e c to rs  h e lp  U .S . re c o v e r lo s t jo b s , re p o rt fin d s  | B a k e r H u g h e s  c o n firm s  m e rg e r d is c u s s io n s  w ith  H a llib u rto n

Created for tom.bullock@lakewoodoh.net |  Web Version

 
NOVEMBER 14, 2014

API SmartBrief

News for the oil and natural gas industry

SIGN UP | FORWARD | ARCHIVE | ADVERTISE

Top Story

Sponsored By:

API's Gerard welcomes congressional move to advance Keystone XL 

American Petroleum Institute President and CEO Jack Gerard lauded the effort in Congress to advance the

Keystone XL pipeline by voting on separate approval bills, saying that "American voters will finally be heard."

However, deciding on the project that supports U.S. energy security should be "a no-brainer" for President

Barack Obama, he noted. "This is fundamentally an issue of yes or no, allowing a pipeline to cross the U.S.-

Canada border, where we already have 81 pipelines crossing," Gerard said. The Globe and Mail (Toronto)

(tiered subscription model) (11/13), Oil & Gas Journal (11/13), Houston Chronicle (tiered subscription model)

(11/13)

Share:  

Methane Emissions Regulations Aimed at Oil & Gas

EPA's efforts to reduce greenhouse gas emissions will impact regulation on the oil and gas industry, under

the clean air act. Final rulemaking is expected in 2016. Get prepared and learn how proposed emissions

regulations will impact your organization with Bloomberg BNA's special report.

 

Industry News

Sponsored By:

Oil, gas sectors help U.S. recover lost jobs, report finds 

The oil and natural gas industry has helped the U.S. rebound from the number of jobs lost from 2005 to

2012, according to a Small Business and Entrepreneurship Council report. Although businesses cut 378,000

jobs during that period, five industry sectors, namely extraction, drilling, operations, pipelines and equipment

manufacturing, created a total of 293,000 jobs, it said. FuelFix.com (11/13)

Share:  

Baker Hughes confirms merger discussions with Halliburton 

Baker Hughes said in a statement Wednesday that it has participated in "preliminary discussions" with

Halliburton about a potential merger. Sources said Halliburton was considering buying its competitor in a deal

that could result in an oilfield services giant worth $67 billion. Due to potential antitrust issues, the companies
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could be willing to divest assets to prevent regulatory scrutiny once an agreement is completed, another

source said. Bloomberg (11/13), Reuters (11/14)

Share:  

Gulf Coast crude imports from Canada to climb in 2015 

Canadian producers are still poised to transport more crude oil to the U.S. Gulf Coast despite setbacks with

the Keystone XL pipeline, experts say. Jackie Forrest, vice president of the energy research team at ARC

Financial, said Gulf Coast refineries could process more than 400,000 barrels of Canadian crude per day

next year, up from 208,000 barrels per day in August, amid Enbridge's pipeline expansion projects.

"Producers have moved on and are looking for new capacity from other pipelines," said Sandy Fielden,

director of energy analytics at RBN Energy. Bloomberg Businessweek (11/14)

Share:  

EIA: More crude, petroleum products shipped by rail amid rising Bakken output 
Rail shipments of crude oil and petroleum products from January to October this year increased more than

10% from the same period last year, the Energy Information Administration said Thursday in a report. The

growth is partly attributed to the surging crude oil output from North Dakota's Bakken Shale, "where pipeline

takeaway capacity is limited in moving the state's growing oil volumes to market," the agency said. United

Press International (11/13)

Share:  

Early Bird Discount registration available—WGCPARIS2015

The 26th World Gas Conference (WGCPARIS2015) is the largest and most prestigious conference in the

global gas industry calendar bringing together leading players, top policy-makers, renowned speakers and

governmental figures. Thousands of participants from more than 100 countries will gather in Paris next

June to be part of this milestone event. 

Register as a delegate online—The Early Bird Discount is now available.

 

Exploration & Production

Sponsored By:

Wood Mackenzie: Deepwater Gulf of Mexico oil output to hit record level in 2016 

Oil production in the deepwater Gulf of Mexico is expected to reach 1.9 million barrels of oil equivalent per

day in 2016, its highest level on record since 2009, thanks to expansion of mature fields and additional

development projects, according to Wood Mackenzie. Production in the region is expected to increase 18%

annually through 2016, it said. "Not including yet finding reserves, we forecast that production will start to

decline after plateauing out at 1.9 million barrels of oil equivalent per day in 2021," said Imran Khan, Gulf of

Mexico analyst at Wood Mackenzie. Rigzone (11/13)

Share:  
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Moniz (Kevin Lamarque / Reuters)

 

Key factors changing the travel landscape

How can changing workplace demographics, increased mobility, and continued cost pressure work

to your company's advantage?

Find out at American Express Global Corporate Payments 

Sponsored link from American Express Global Corporate Payments

Business Tips and Advice

Sponsored Links from American Express OPEN on openforum.com

4 Telltale Signs of a Bad Business Opportunity   Mike Michalowicz    

Innovative Ways to Make Small Business Saturday a Big Success   Phaedra Hise    

5 Ways to Avoid Wasting Other People’s Time   Dorie Clark    

3 Skills to Help Your Team Complete Key Projects   Denise O'Berry    

Bernard Katz Glass: Using Social Media to Shape Small Business Saturday Success   Phaedra

Hise    

Click here to learn more about Featured Content

Policy Watch

Sponsored By:

Moniz willing to support, collaborate on LNG exports bill, Hoeven says 

Sen. John Hoeven, R-N.D., withdrew a bill that would expedite approval of liquefied natural gas export

applications from a Senate panel vote scheduled for Thursday, after Energy Secretary Ernest Moniz

expressed interest in supporting the legislation. "He promised to me that we'd work at it ardently and see if

we could come to something that he would endorse as well as the industry endorsement," Hoeven said

Wednesday. Moniz wants to impose the 45-day deadline for the Energy Department to decide on a proposal

after the Federal Energy Regulatory Commission issues an analysis of the project, instead of after a proposal

is filed with the agency, Hoeven said. The Hill (11/13), FuelFix.com (11/13)

Share:  

Gulf spill ruling citing "grossly negligent" BP is upheld 

U.S. District Judge Carl Barbier has refused to reverse his ruling that BP engaged in "grossly negligent"
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conduct leading up to an explosion of the Deepwater Horizon drilling rig, which poured oil into the Gulf of

Mexico. The decision means BP might have to pay $18 billion in penalties. Reuters (11/14), The Times-

Picayune (New Orleans)/The Associated Press (11/13)

Share:  

N.D. regulators delay enactment of Bakken crude treatment rules 

The North Dakota Industrial Commission has extended the public comment period on rules governing

transportation of Bakken crude oil by rail until Wednesday and is postponing the enactment of standards for

conditioning the crude. "The proposed order will adequately reduce the volatility of Bakken crude," said Lynn

Helms, director of the state Department of Mineral Resources. The Bakken magazine online (Grand Forks,

N.D.) (11/13)

Share:  

Superior service. Expanded network. Increased flexibility.

Make your travel more affordable and rewarding with United PassPlus®. Point your business in the

right direction. Wherever your business takes you, United PassPlusSM can make your travel more

affordable and rewarding. Discover United®  prepaid travel programs and find the one that is

right for you and your business.

API News

Class A, B, C Storage Tank Operator Training 

As recognized leaders in safety-training and storage-tank-compliance services, the American Petroleum

Institute and Antea Group have joined forces to offer an online UST Operator Training program that meets

both federal and state operator-training requirements as mandated by the Federal Underground Storage

Tank Compliance Act of 2005. Our comprehensive program is state-approved and includes Class A, Class B

and Class C certification for storage-tank operators. All training content includes state-specific regulations

and can be customized for various storage-tank configurations. Our unique online training is conveniently

available 24 hours a day. Learn more.

Share:  

Oil & Gas Workforce 

Oil & Gas Workforce is a resource that connects people with opportunities for jobs, education, certification

and training in the oil and natural gas industry. Visit this site, developed by the American Petroleum Institute

for the U.S. workforce, to find the tools you need for your career and professional development.

Share:  

Learn more about API -> API Homepage | Join Us | Publications | Meetings and Training

Subscriber Tools
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From: ABA Inside Practice [newsletters@americanbar.org]
Sent: Wednesday, December 10, 2014 8:30 PM
To: Mladek, Jennifer
Subject: Embracing Law's Variety

Trouble viewing?  View online version.

12-10-2014

ABA Monthly Inside Practice: Essential Reading Guide for Lawyers

New Arrivals CLE Events CLE On Demand

From Sports All the Way to
National Security
Letter from the Publisher

Dear Colleagues,

Your work requires you to command a breathtaking range of
legal and business expertise with precision and polish. ABA
Publishing is proud to support you at all the stages of your
career.

 

Content for You
Complimentary Excerpts from Popular ABA Books

Mastering Effective Business
Development

Business growth and client
relationship management are
two key components to a
thriving law practice. Any
lawyer can be effective as a
client relationship manager and
advocate.

 Read More

 

The Attorney-Agent

In terms of day-to-day
responsibilities, most attorney-
agents practicing in sports law
help their clients negotiate
player contracts, negotiate
endorsement deals, make
financial decisions, and
organize their trusts and
estates.

 Read More

 

The National Security
Whistleblower's Tightrope

As repeatedly confirmed by
global studies, whistleblowers
are more effective at exposing
crimes like fraud than auditors,
internal investigations, and law
enforcement combined. And yet
not all whistleblowers know
their legal rights.

 Read More

 

A Sign of Weakness?

A lawyer who fears that raising
the issue of ADR or settlement
will be perceived as a sign of
weakness should feel
considerably less anxious
about suggesting that the
parties try early neutral
evaluation.

 Read More

 
 

Continuing Legal Education
Find More CLE Products

ART Law: The Intersection of Assisted Reproductive
Technology Law with Family Law & Estate Planning

 

New Releases
View All New Releases

 

Bills, Quills and
Stills: An
Annotated,
Illustrated, and
Illuminated
History of the
Bill of Rights

 Buy Now

  

The Lawyer's
Guide to
Creating a
Business Plan,
Sixth Edition A
Step-by-Step
Software
Package

 Buy Now

  
 

Coming Soon
View All Coming Soon

Checklists for
Lawyers

 Buy Now

 

Practice Articles

Now you can have instant
access to articles previously
available only to members of
certain ABA entities. Articles
from Litigation, Probate &
Property, The SciTech Lawyer,
and Experience are available as
searchable PDF downloads.

 View Available Articles
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1.5 CLE credits

An estimated 8.1 million U.S. citizens experience infertility
and participate in some sort of assisted reproduction. These
clients populate the offices of family and estate planning
attorneys with ART issues that most of these attorneys are not
familiar with. The risk of remaining unaware is possible
malpractice.  This program will help all family law and estate
planning attorneys become aware of ART issues that may
require addressing in their everyday practices.

 Buy Now

Hospital-Physician Alignment: Current Intelligence and
Pitfalls
1.5 CLE credits

Business relationships between hospitals and physicians
involve complex legal issues. This program will focus on
advanced concepts, nuances, current developments in, and
regulators’ and competitors’ responses to, hospital and
physician alignment. The presentation will cover concerns
from the perspectives of all participants in these transactions.
The faculty will provide high level insight regarding the Stark,
antitrust, and other compliance implications of these
relationships.

 Buy Now

 

CLE Calendar
View Full CLE Calendar

Physician Compliance Programs Fundamentals
December 11, 2014

1.5 CLE credits

Webinar

 Register Today

Your Laws Don't Apply to Me: The Problem With the
Fringe
December 11, 2014

1.5 CLE credits

Webinar

 Register Today

Strategic Considerations Before Kick-Starting an IPR
December 16, 2014

1.5 CLE credits

Webinar

 Register Today

 

 View Available Articles

   Like
Exclusive Content

Member Benefits

 

Twitter

 Follow
ABA News

Promotions

  Connect
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From: ABA Inside Practice [newsletters@americanbar.org]
Sent: Wednesday, December 10, 2014 8:30 PM
To: Belzer, Ashley
Subject: Embracing Law's Variety

Trouble viewing?  View online version.

12-10-2014

ABA Monthly Inside Practice: Essential Reading Guide for Lawyers

New Arrivals CLE Events CLE On Demand

From Sports All the Way to
National Security
Letter from the Publisher

Dear Colleagues,

Your work requires you to command a breathtaking range of
legal and business expertise with precision and polish. ABA
Publishing is proud to support you at all the stages of your
career.

 

Content for You
Complimentary Excerpts from Popular ABA Books

Mastering Effective Business
Development

Business growth and client
relationship management are
two key components to a
thriving law practice. Any
lawyer can be effective as a
client relationship manager and
advocate.

 Read More

 

The Attorney-Agent

In terms of day-to-day
responsibilities, most attorney-
agents practicing in sports law
help their clients negotiate
player contracts, negotiate
endorsement deals, make
financial decisions, and
organize their trusts and
estates.

 Read More

 

The National Security
Whistleblower's Tightrope

As repeatedly confirmed by
global studies, whistleblowers
are more effective at exposing
crimes like fraud than auditors,
internal investigations, and law
enforcement combined. And yet
not all whistleblowers know
their legal rights.

 Read More

 

A Sign of Weakness?

A lawyer who fears that raising
the issue of ADR or settlement
will be perceived as a sign of
weakness should feel
considerably less anxious
about suggesting that the
parties try early neutral
evaluation.

 Read More

 
 

Continuing Legal Education
Find More CLE Products

ART Law: The Intersection of Assisted Reproductive
Technology Law with Family Law & Estate Planning

 

New Releases
View All New Releases

 

Bills, Quills and
Stills: An
Annotated,
Illustrated, and
Illuminated
History of the
Bill of Rights

 Buy Now

  

The Lawyer's
Guide to
Creating a
Business Plan,
Sixth Edition A
Step-by-Step
Software
Package

 Buy Now

  
 

Coming Soon
View All Coming Soon

Checklists for
Lawyers

 Buy Now

 

Practice Articles

Now you can have instant
access to articles previously
available only to members of
certain ABA entities. Articles
from Litigation, Probate &
Property, The SciTech Lawyer,
and Experience are available as
searchable PDF downloads.

 View Available Articles
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1.5 CLE credits

An estimated 8.1 million U.S. citizens experience infertility
and participate in some sort of assisted reproduction. These
clients populate the offices of family and estate planning
attorneys with ART issues that most of these attorneys are not
familiar with. The risk of remaining unaware is possible
malpractice.  This program will help all family law and estate
planning attorneys become aware of ART issues that may
require addressing in their everyday practices.

 Buy Now

Hospital-Physician Alignment: Current Intelligence and
Pitfalls
1.5 CLE credits

Business relationships between hospitals and physicians
involve complex legal issues. This program will focus on
advanced concepts, nuances, current developments in, and
regulators’ and competitors’ responses to, hospital and
physician alignment. The presentation will cover concerns
from the perspectives of all participants in these transactions.
The faculty will provide high level insight regarding the Stark,
antitrust, and other compliance implications of these
relationships.

 Buy Now

 

CLE Calendar
View Full CLE Calendar

Physician Compliance Programs Fundamentals
December 11, 2014

1.5 CLE credits

Webinar

 Register Today

Your Laws Don't Apply to Me: The Problem With the
Fringe
December 11, 2014

1.5 CLE credits

Webinar

 Register Today

Strategic Considerations Before Kick-Starting an IPR
December 16, 2014

1.5 CLE credits

Webinar

 Register Today
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  Shop
ShopABA.org
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d a ily in sid er lo g o

From: Adrian Courtenay [gsn@gsnmagazine.ccsend.com]
Sent: Wednesday, April 15, 2015 6:07 AM
To: Police Dept
Subject: Four former Blackwater employees sentenced to decades in prison for fatal 2007
shootings in Iraq

 

April 15, 2015

Four former Blackwater employees sentenced to decades in prison for
fatal 2007 shootings in Iraq
 
Washington, April 13 - One former security guard for Blackwater USA
has been was sentenced to a term of life in prison, and three others
were each sentenced to prison terms of 30 years and one day for their
roles in the Sept. 16, 2007 shooting at Nisur Square in Baghdad that
resulted in the killing of 14 unarmed civilians and the wounding of
numerous others.

The defendants are Nicholas Abram Slatten, 31, of Sparta, TN; Paul
Alvin Slough, 35, of Keller, TX; Evan Shawn Liberty, 32, of Rochester, NH; and Dustin Laurent
Heard, 33, of Maryville, TN. All were found guilty by a jury on Oct. 22, 2014, following a two and
one-half-month trial. They were sentenced by the Honorable Senior Judge Royce C. Lamberth of
the District of Columbia. More
 

Reviewing security measures after Garissa University attack

Earlier this month Garissa University College in Kenya, Africa was
the scene of a brutal attack by Al-Shabaab militants who killed 147
people, including 142 students and five security officers. The attack
also left 104 people injured. Garissa University is located about 90
miles from the Somalian border.

"I think it is important to distinguish this event from "school shooting"
events we have in the U.S.," Dr. Pamela A. Collins, a principal and program manager at the
Eastern Kentucky University (EKU) Department of Homeland Security, told Government
Security News. "That is not what this type of attack was. This was a terrorist act designed to
instill fear and harm to a defenseless group of college students. Much like the attack on the
Westgate mall in Nairobi in 2013, Al-Shabab's attack on the Garissa University is another
example of the armed group striking at vulnerable civilian targets." More

Deceptive new tactics give advanced attackers free reign over corporate
networks
  
Mountain View, CA, April 14 - In today's hyper-connected world, it is
no longer a question of if you will be attacked - but when. Symantec's
Internet Security Threat Report (ISTR), exposes a tactical shift by
cyberattackers: They are infiltrating networks and evading detection by
hijacking the infrastructure of major corporations and using it against them.

"Attackers don't need to break down the door to a company's network when the keys are readily
available," said Kevin Haley, director, Symantec Security Response. "We're seeing attackers
trick companies into infecting themselves by Trojanizing software updates to common programs
and patiently waiting for their targets to download them - giving attackers unfettered access to
the corporate network." More
 

Gallagher brings new releases to ISC West
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Washington, April 13 - Integrated security technology company Gallagher
will showcase and demonstrate its latest product releases at the largest
security industry trade show in the U.S. - ISC West. The event runs
from April 15 to April 17 2015 at the Sands Expo Centre, Las Vegas -
Gallagher booth # 28073.

Gallagher's Chief Technology Officer Steve Bell will be participating in two specialist
demonstrations during the show; SIA InteropFest Open Supervised Device Protocol (OSDP) and
the PSIA Physical-Logical Access Interoperability (PLAI) demo.

Last year's OSDP demonstration saw hundreds turnout as access control manufacturers
demonstrated how they incorporate OSDP into their technology; Bell expects this year to be no
different with many manufacturers again keen to demonstrate the use of OSDP as a foundation
for the next generation of physical access control systems. This year's event will be held on the
evening of Wednesday April 15 from 4.30pm - 6.30pm at the Sands Expo and Convention
Centre. More
 

AlertEnterprise introduces the first cloud-based corporate class visitor
management solution at ISC West 2015

Las Vegas, NV, April 14 - With ISC West 2015 as the backdrop,
AlertEnterprise has announced Visitor Express™, a visitor management
solution built and delivered entirely in the cloud. Visitor Express is a cloud-
based version of Guardian Visitor, a corporate class visitor management
solution specifically designed for medium and large-sized organizations, most

of whom need to meet a variety of regulatory compliance requirements. 

Visitor Express is the first cloud-based visitor management system that is pre-integrated with
multi-vendor access control systems and insider threat monitoring via AlertEnterprise's Sentry
Intelligent PSIM. Visitor Management streamlines the arrivals of visitors by automating key
processes. Visitor Express enables visits, pre-enrolls visitors, validates access against black
lists and then notifies hosts via email, phone and SMS notification. It enables organizations to
create and print visitor passes and manage escorts to automate the entire process of granting
access to critical areas, with host sponsors informed about risk every step of the way. More
 

Sorin-Cyberonics merger receives U.S. antitrust approval
 
Milan, Italy and Houston, TX, April 14 - Sorin S.p.A., a medical
device company and provider of treatment of cardiovascular
diseases, and Cyberonics, a medical device company with core
expertise in neuromodulation, has announced that the required
waiting period under the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, as amended, relating to their pending merger, has
expired, thereby satisfying one of the conditions required to finalize
the merger transaction.

As previously announced, Sorin and Cyberonics entered into a merger agreement pursuant to
which the two companies will combine in an all-stock transaction. The proposed combination of
Sorin and Cyberonics will create a new premier global medical technology company.

The transaction, unanimously approved by the boards of directors of both companies, is
currently expected to be completed by the end of the third calendar quarter of 2015. The
transaction is subject to approval by both Sorin and Cyberonics shareholders, the receipt of
required regulatory clearances, and other customary closing conditions. More
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From: McDonald Hopkins LLC [info@mcdonaldhopkins.com]
Sent: Friday, January 04, 2013 4:08 PM
To: kevin.butler@lakewoodoh.net
Subject: Four Timely Topics

Having trouble viewing this email? Click here to view as a webpage

MH News-New image

January 4, 2013

Latest developments in shale gas litigation
The shale revolution continues to change the energy landscape in a

dramatic way. Recently, McDonald Hopkins hosted an energy forum to

discuss the latest litigation developments.   

Click here for a preview of this Energy Forum.

U.S. EPA progress report on fracking and drinking water 
On Friday, December 21, 2012 the United States Environmental Protection

Agency (EPA) issued its long awaited progress report on its Study of the

Potential Impacts of Hydraulic Fracturing on Drinking Water Resources

(Study). The EPA is undertaking this Study in response to a 2009 request

from Congress to examine the relationship between hydraulic fracturing and

drinking water resources.  

Click here to read this Oil and Gas Alert.

Supreme Court Ruling will have significant impact on
pharmaceutical industry 
For nearly a decade, the U.S. Supreme Court has declined to consider the

question of whether so-called "reverse payment" or "pay-for-delay"

agreements between branded pharmaceutical manufacturers and prospective

generic competitors to settle patent infringement lawsuits violate federal

antitrust laws.  

Click here to read this Intellectual Property Alert.

Proposed legislation to amend and clarify the powers of a
receiver and procedures for the sale of real property 
Ohio common law decisions regarding a receiver's ability to sell property

"free and clear" of liens and interests appear to have more often than not

supported the proposition that a receiver can sell property free and clear of

liens as long as the receiver complies with procedural notice and due process

requirements.  

Click here to read this Business Restructuring and Bankruptcy Alert.

 
Carl J. Grassi, President  |  216.348.5400   

McDonald Hopkins LLC
600 Superior Avenue, East  |  Suite 2100  |  Cleveland  |  OH  |  44114 

 
Chicago  |  Cleveland  |  Columbus  |  Detroit  |  Miami  |  West Palm Beach 

IRS CIRCULAR 230 DISCLOSURE:
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To ensure compliance with requirements imposed by the
Internal Revenue Service, we inform you that any tax advice contained
in this communication (including any attachments), was not intended or
written to be used, and cannot be used, by any taxpayer for the purpose
of (1) avoiding any penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any transaction 
matter addressed herein.

© 2013 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients,
friends and their advisors regarding important legal developments. 
The foregoing discussion is general information rather than specific legal advice.
Because it is necessary to apply legal principles to specific facts, always consult 
your legal advisor before using this discussion as a basis for a specific action.
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From: McDonald Hopkins LLC [info@mcdonaldhopkins.com]
Sent: Friday, January 04, 2013 4:09 PM
To: michael.bowen@lakewoodoh.net
Subject: Four Timely Topics

Having trouble viewing this email? Click here to view as a webpage

MH News-New image

January 4, 2013

Latest developments in shale gas litigation
The shale revolution continues to change the energy landscape in a

dramatic way. Recently, McDonald Hopkins hosted an energy forum to

discuss the latest litigation developments.   

Click here for a preview of this Energy Forum.

U.S. EPA progress report on fracking and drinking water 
On Friday, December 21, 2012 the United States Environmental Protection

Agency (EPA) issued its long awaited progress report on its Study of the

Potential Impacts of Hydraulic Fracturing on Drinking Water Resources

(Study). The EPA is undertaking this Study in response to a 2009 request

from Congress to examine the relationship between hydraulic fracturing and

drinking water resources.  

Click here to read this Oil and Gas Alert.

Supreme Court Ruling will have significant impact on
pharmaceutical industry 
For nearly a decade, the U.S. Supreme Court has declined to consider the

question of whether so-called "reverse payment" or "pay-for-delay"

agreements between branded pharmaceutical manufacturers and prospective

generic competitors to settle patent infringement lawsuits violate federal

antitrust laws.  

Click here to read this Intellectual Property Alert.

Proposed legislation to amend and clarify the powers of a
receiver and procedures for the sale of real property 
Ohio common law decisions regarding a receiver's ability to sell property

"free and clear" of liens and interests appear to have more often than not

supported the proposition that a receiver can sell property free and clear of

liens as long as the receiver complies with procedural notice and due process

requirements.  

Click here to read this Business Restructuring and Bankruptcy Alert.

 
Carl J. Grassi, President  |  216.348.5400   

McDonald Hopkins LLC
600 Superior Avenue, East  |  Suite 2100  |  Cleveland  |  OH  |  44114 

 
Chicago  |  Cleveland  |  Columbus  |  Detroit  |  Miami  |  West Palm Beach 

IRS CIRCULAR 230 DISCLOSURE:
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To ensure compliance with requirements imposed by the
Internal Revenue Service, we inform you that any tax advice contained
in this communication (including any attachments), was not intended or
written to be used, and cannot be used, by any taxpayer for the purpose
of (1) avoiding any penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any transaction 
matter addressed herein.

© 2013 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients,
friends and their advisors regarding important legal developments. 
The foregoing discussion is general information rather than specific legal advice.
Because it is necessary to apply legal principles to specific facts, always consult 
your legal advisor before using this discussion as a basis for a specific action.
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From: McDonald Hopkins LLC [info@mcdonaldhopkins.com]
Sent: Friday, January 04, 2013 4:04 PM
To: mayor@lakewoodoh.net
Subject: Four Timely Topics

Having trouble viewing this email? Click here to view as a webpage

MH News-New image

January 4, 2013

Latest developments in shale gas litigation
The shale revolution continues to change the energy landscape in a

dramatic way. Recently, McDonald Hopkins hosted an energy forum to

discuss the latest litigation developments.   

Click here for a preview of this Energy Forum.

U.S. EPA progress report on fracking and drinking water 
On Friday, December 21, 2012 the United States Environmental Protection

Agency (EPA) issued its long awaited progress report on its Study of the

Potential Impacts of Hydraulic Fracturing on Drinking Water Resources

(Study). The EPA is undertaking this Study in response to a 2009 request

from Congress to examine the relationship between hydraulic fracturing and

drinking water resources.  

Click here to read this Oil and Gas Alert.

Supreme Court Ruling will have significant impact on
pharmaceutical industry 
For nearly a decade, the U.S. Supreme Court has declined to consider the

question of whether so-called "reverse payment" or "pay-for-delay"

agreements between branded pharmaceutical manufacturers and prospective

generic competitors to settle patent infringement lawsuits violate federal

antitrust laws.  

Click here to read this Intellectual Property Alert.

Proposed legislation to amend and clarify the powers of a
receiver and procedures for the sale of real property 
Ohio common law decisions regarding a receiver's ability to sell property

"free and clear" of liens and interests appear to have more often than not

supported the proposition that a receiver can sell property free and clear of

liens as long as the receiver complies with procedural notice and due process

requirements.  

Click here to read this Business Restructuring and Bankruptcy Alert.

 
Carl J. Grassi, President  |  216.348.5400   

McDonald Hopkins LLC
600 Superior Avenue, East  |  Suite 2100  |  Cleveland  |  OH  |  44114 

 
Chicago  |  Cleveland  |  Columbus  |  Detroit  |  Miami  |  West Palm Beach 
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To ensure compliance with requirements imposed by the
Internal Revenue Service, we inform you that any tax advice contained
in this communication (including any attachments), was not intended or
written to be used, and cannot be used, by any taxpayer for the purpose
of (1) avoiding any penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any transaction 
matter addressed herein.

© 2013 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients,
friends and their advisors regarding important legal developments. 
The foregoing discussion is general information rather than specific legal advice.
Because it is necessary to apply legal principles to specific facts, always consult 
your legal advisor before using this discussion as a basis for a specific action.
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Monday, October 13, 2014 7:59 AM
To: Summers, Mike
Subject: FW: Antitrust Do's and Don'ts: Staying out of the line of fire

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSHOUR@MCDONALDHOPKINS.COM] 
Sent: Monday, October 13, 2014 9:00:48 AM 
To: Mayor's Office 
Subject: Antitrust Do's and Don'ts: Staying out of the line of fire 
Auto forwarded by a Rule

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:
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McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Thursday, January 29, 2015 2:16 PM
To: Nowlin, Ryan
Subject: FW: Calfee Response to Request for Qualifications
Attachment(s): "CHG_Response.pdf"

Second response to our RFQ.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Hennessey, Kira [mailto:khennessey@Calfee.com] 
Sent: Thursday, January 29, 2015 1:59 PM
To: Butler, Kevin
Cc: Triozzi, Robert
Subject: Calfee Response to Request for Qualifications

 
Mr. Butler,
 
On behalf of Robert Triozzi and Calfee, Halter & Griswold LLP, please find attached
our response to the City of Lakewood’s Request for Qualifications to serve as outside
counsel related to negotiations over the future of healthcare in Lakewood.  As
requested in the RFQ, you also will receive a hard copy of our response later this
afternoon.
 
We appreciate the opportunity submit our qualifications and look forward to
continuing the conversation around Calfee serving as outside counsel to the City of
Lakewood.
 
Thank you,
Kira
 

Kira K. Hennessey
Business Development Manager

khennessey@calfee.com

216.622.8893 Phone

216.241.0816 Fax
 
Calfee, Halter & Griswold LLP 
The Calfee Building
1405 East Sixth Street 
Cleveland, OH 44114-1607

Cleveland | Columbus | Cincinnati V-card | www.calfee.com

        

This electronic mail transmission may contain confidential and legally privileged information from the law firm of
Calfee, Halter & Griswold LLP intended only for the use of the individual(s) identified as addressee(s). If you are not
the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in
reliance on the contents of this electronic mail transmission is strictly prohibited. If you have received this
transmission in error, please notify me by telephone immediately.
 

 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your
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computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Wednesday, October 29, 2014 10:35 AM
To: Summers, Mike
Subject: FW: Ebola concerns in the workplace

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSADVOCATE@MCDONALDHOPKINS.COM] 
Sent: Wednesday, October 29, 2014 11:35:17 AM 
To: Mayor's Office 
Subject: Ebola concerns in the workplace 
Auto forwarded by a Rule

Ebola concerns are not just limited to hospitals and healthcare providers that may have personnel that come into contact with individuals infected with the Ebola virus. Indeed,
employers are now faced with how to implement procedures that address an employee potentially infected and its ability to legally take steps to protect the rest of its

workplace.

Header

October 29, 2014

GUEST COLUMN
Stop doing stupid too:
The Sequel!
James Smith, professor
and director of the
Center for Industrial
Research Applications at
West Virginia University

MORE RECENT TOPICS
Michigan makes it
possible for local stock
exchange

Falling oil prices test
shale boom

Pick your poison:
Arbitration or
Litigation

Yet another delay for
hydraulic fracturing in
Illinois

McDonald Hopkins joins
pro bono Clemency
Project 2014

The shale boom
improves Dow
Chemical's profits

Upcoming
Events

Antitrust Do's and
Don'ts: Staying out of

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

Challenges facing employers in light of Ebola
concerns
James Boutrous

Big data has all the answers, but who is
asking the questions?
Todd Snitchler

A trademark fight to remember: Texas joins
suit between Alamo Beer and Texian
Brewing
Maxwell Goss

Dazed and confused: Unemployment
benefits OKed for Michigan medical
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Don'ts: Staying out of
the line of fire
November 5, 2014
12:00-1:00 PM EST

How to say "you're
fired!" Avoiding
termination mistakes
November 13, 2014
12:00-1:15 PM EST

benefits OKed for Michigan medical
marijuana users
Miriam Rosen

Survey says some countries enforce bribery
laws ... and some not so much
Jennifer Armstrong

Waiting to analyze your data vulnerabilities?
Do so at your own risk
Richard Blake

Virtual patent marking can save real money
and time
Scott Slaby

The IRS announces new retirement plan
limitations for 2015
John Wirtshafter

DaVita settles false claims and kickback
allegations for $389 million
Rick Hindmand

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
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discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Friday, January 04, 2013 4:01 PM
To: Summers, Mike
Subject: FW: Four Timely Topics

------------------------------------------- 

From: McDonald Hopkins LLC[SMTP:INFO@MCDONALDHOPKINS.COM] 

Sent: Friday, January 04, 2013 4:03:53 PM 

To: Mayor's Office 

Subject: Four Timely Topics 
Auto forwarded by a Rule

Having trouble viewing this email? Click here to view as a webpage

MH News-New image

January 4, 2013

Latest developments in shale gas litigation
The shale revolution continues to change the energy landscape in a

dramatic way. Recently, McDonald Hopkins hosted an energy forum to

discuss the latest litigation developments.   

Click here for a preview of this Energy Forum.

U.S. EPA progress report on fracking and drinking water 
On Friday, December 21, 2012 the United States Environmental Protection

Agency (EPA) issued its long awaited progress report on its Study of the

Potential Impacts of Hydraulic Fracturing on Drinking Water Resources

(Study). The EPA is undertaking this Study in response to a 2009 request

from Congress to examine the relationship between hydraulic fracturing and

drinking water resources.  

Click here to read this Oil and Gas Alert.

Supreme Court Ruling will have significant impact on
pharmaceutical industry 
For nearly a decade, the U.S. Supreme Court has declined to consider the

question of whether so-called "reverse payment" or "pay-for-delay"

agreements between branded pharmaceutical manufacturers and prospective

generic competitors to settle patent infringement lawsuits violate federal

antitrust laws.  

Click here to read this Intellectual Property Alert.

Proposed legislation to amend and clarify the powers of a
receiver and procedures for the sale of real property 
Ohio common law decisions regarding a receiver's ability to sell property

"free and clear" of liens and interests appear to have more often than not

supported the proposition that a receiver can sell property free and clear of

liens as long as the receiver complies with procedural notice and due process

requirements.  

Click here to read this Business Restructuring and Bankruptcy Alert.
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Carl J. Grassi, President  |  216.348.5400   

McDonald Hopkins LLC
600 Superior Avenue, East  |  Suite 2100  |  Cleveland  |  OH  |  44114 

 
Chicago  |  Cleveland  |  Columbus  |  Detroit  |  Miami  |  West Palm Beach 

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the
Internal Revenue Service, we inform you that any tax advice contained
in this communication (including any attachments), was not intended or
written to be used, and cannot be used, by any taxpayer for the purpose
of (1) avoiding any penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any transaction 
matter addressed herein.

© 2013 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients,
friends and their advisors regarding important legal developments. 
The foregoing discussion is general information rather than specific legal advice.
Because it is necessary to apply legal principles to specific facts, always consult 
your legal advisor before using this discussion as a basis for a specific action.
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Wednesday, November 19, 2014 5:03 PM
To: Summers, Mike
Subject: FW: Has America woken up to the rural hospital crisis?

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSADVOCATE@MCDONALDHOPKINS.COM] 
Sent: Wednesday, November 19, 2014 5:02:35 PM 
To: Mayor's Office 
Subject: Has America woken up to the rural hospital crisis? 
Auto forwarded by a Rule

A recent article in USA Today summarized many of the struggles that rural hospitals are experiencing, focusing on several hospitals in the South. The article offers no new
insights, but its appearance indicates that the problems confronting rural hospitals have now entered the mainstream media’s consciousness.

Header

November 19, 2014

BUSINESS MINUTE
[Video] Mineral rights
case to set precedent
for oil and gas disputes

Jeffrey Pollock and
Mike Wise discuss Jeff's
mineral rights case. 

MORE RECENT TOPICS
Why is college
employment increasing
when student
enrollment is
declining?

Court allows patient to
bring negligence claim
using HIPAA as the
standard of care

New reporting
requirements for
multiple employer
retirement plans

Florida republicans
keep Governor's
Mansion, Win
supermajority in
legislature and control
all cabinet offices

IN CASE YOU MISSED IT
[Video] Antitrust Do's
and Don'ts: Staying out
of the line of fire

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

Has America woken up to the rural hospital
crisis?
Shawn Riley

Hey cybersecurity, the NLRB is calling
Miriam Rosen

College and university boards: It’s getting
late in the game, time to make a play
Stephen Gross

6 critical questions your sales rep
agreements must answer
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Our antitrust team
provides practical
advice and tips for your
business.

 

agreements must answer
Timothy Lowe

A better class of action: Potential Rule 23
amendments may improve class settlements
and litigation
Richik Sarkar

“A rose smells sweeter when it's tax free"
Raquel (Rocky) Rodriguez

2015 inflation adjustments for income tax
and estate tax released
Katherine Wensink

House Agriculture and Natural Resources
Committee reports HB 490
Aaron Ockerman

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Monday, November 03, 2014 7:01 AM
To: Summers, Mike
Subject: FW: In 5 days: Is your business on the wrong side of antitrust laws?

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSHOUR@MCDONALDHOPKINS.COM] 
Sent: Monday, November 03, 2014 7:00:50 AM 
To: Mayor's Office 
Subject: In 5 days: Is your business on the wrong side of antitrust laws? 
Auto forwarded by a Rule

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:
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McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Monday, October 20, 2014 12:01 PM
To: Summers, Mike
Subject: FW: Is your business on the wrong side of antitrust laws?

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSHOUR@MCDONALDHOPKINS.COM] 
Sent: Monday, October 20, 2014 1:01:03 PM 
To: Mayor's Office 
Subject: Is your business on the wrong side of antitrust laws? 
Auto forwarded by a Rule

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:
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McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Wednesday, September 17, 2014 12:16 PM
To: Summers, Mike
Subject: FW: The ISIS threat to US energy

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSADVOCATE@MCDONALDHOPKINS.COM] 
Sent: Wednesday, September 17, 2014 1:17:32 PM 
To: Mayor's Office 
Subject: The ISIS threat to US energy 
Auto forwarded by a Rule

We have a ll hea rd about the  tremendous success tha t the  sha le  revo lution  ha s had on limiting  the  United Sta tes’ dependence on fo re ig n  o il.

Header

September 17, 2014

SPECIAL REPORT
The “legal marijuana
business” is a smoke
screen

by Bruce Reinhart 

MORE RECENT TOPICS
Avoid prosecution
with a robust Antitrust
Compliance Program

Does bargained retiree
health care last
forever?

FEC Deadlock: Is a tie
really a win for the
speaker?

OSHA finalizes new
injury reporting
requirement

Prudence needed in
shale boom investments

EB-5 financing: An
alternative to
traditional funding

Following this rule of
thumb will boost your
leverage in lease
renewals

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

The ISIS threat to US energy
Michael Gabrail

Washington Redskins "call an audible" on
trademark decision
Sara Suleiman

Bankers Beware: DOJ is looking beyond the
Swiss
Jennifer Armstrong

Caveat Emptor: Why a Buyer should beware
of the Seller’s listing agreement
John Metzger
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 Upcoming
 Event

Energy Forum:
Keystrokes to Kilowatts
– the Benefits of Multi-
Tenant Data Centers
October 9, 2014
12:00-1:00 PM EDT

Is fracking at fault?
Jeff Huntsberger

You posted what?! Carefully remove patient
information before posting online
Rachel Yaffe

Fighting cyber attacks: Beazley on
Bloomberg TV
Dominic Paluzzi

New U.S. and E.U. sanctions impact banking
and shale industries
Mary Edquist

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: Mayor's Office [Mayor@lakewoodoh.net]
Sent: Wednesday, October 08, 2014 3:15 PM
To: Summers, Mike
Subject: FW: The most expensive college degrees are worth it

------------------------------------------- 
From: McDonald Hopkins LLC[SMTP:BUSINESSADVOCATE@MCDONALDHOPKINS.COM] 
Sent: Wednesday, October 08, 2014 4:16:56 PM 
To: Mayor's Office 
Subject: The most expensive college degrees are worth it 
Auto forwarded by a Rule

In July, Business Insider released a list of 50 colleges costing over $60,000 per year for tuition, fees, room and board. While some on the list are institutions that one might
expect to be the most expensive, many of the most expensive schools are not well known to the general public.

Header

October 8, 2014

GUEST AUTHOR
Stop doing stupid!
By James Smith,
professor
at West Virginia
University

TRENDING TOPICS
Anyone buying the new
iPhone 6 at
RadioShack? Anyone?
Bueller?

First NFL cheerleader
wage and hour lawsuit
settled

The ISIS threat to US
energy

LinkedIn "connections"
as trade secrets

Washington Redskins
"call an audible" on
trademark decision

 Upcoming
 Events

Energy Forum:
Keystrokes to Kilowatts
– the Benefits of Multi-
Tenant Data Centers
October 9, 2014
12:00-1:00 PM EDT

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

The most expensive college degrees are
worth it
Stephen Gross

When is a privileged email not privileged?
Sean Malloy

A good record retention policy can pay
dividends
John Mulligan

Beware: Revamped lease accounting
standards expected to shake up financial
reporting
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Antitrust Do's and
Don'ts: Staying out of
the line of fire
November 5, 2014
12:00-1:00 PM EST

reporting
Amelia Larsen

Pennsylvania seeks to end permanent
“distressed status” for municipalities
T. Daniel Reynolds

What goes up must come down: Now is the
time to prepare
Jeffrey Grasl

Data Security v. National Security: Can you
be too secure?
Marc Auerbach

California governor vetoes proposed
franchisee legislation
Scott Opincar

GreatBanc settlement agreement highlights
DOL guidance for ESOP fiduciaries
Dale Vlasek
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Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.
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To view this email as a web page, click here
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From: Jean Yousefi [jean.yousefi@sbcglobal.net]
Sent: Thursday, January 10, 2013 8:09 AM
To: jean.yousefi@lakewoodoh.net
Subject: Fwd: SHRM's HR Week - 1/7/13

Sent from my iPhone

Begin forwarded message:

From: SHRM <hrweek@shrm.org>
Date: January 7, 2013, 11:25:41 PM EST
To: jean.yousefi@sbcglobal.net
Subject: SHRM's HR Week - 1/7/13
Reply-To: SHRM <hrweek@shrm.org>

Click here to view this message as HTML in your browser.

          

January 7, 2013  

'Fiscal Cliff' Bill Makes Popular HR Tax Provisions Permanent
The tax relief package passed by Congress on Jan. 1, 2013, to
keep the U.S. from tumbling over the so-called "fiscal cliff"
included a huge holiday gift for human resource professionals.
The legislation permanently extends the tax break for employer-
provided education assistance, also known as Section 127 of the
Internal Revenue Code. A permanent extension of Section 127
has been at the top of many HR professionals' wish lists for years.
Related: 'Fiscal Cliff' Law Affects Payroll Tax Withholding and
Employee Benefits 

Proposed Rule Clarifies Employer Mandate Calculations
On Jan. 2, 2013, the Internal Revenue Service published in the
Federal Register a proposed rule, "Shared Responsibility for
Employers Regarding Health Coverage," with guidance on
complying with the requirement that large employers provide
affordable health care coverage to employees under the Patient
Protection and Affordable Care Act (PPACA).
Express Request: For more resources on the proposed rule, visit
SHRM's Express Request web service and select Shared
Responsibility Proposed Regulations in the "Health Care
Reform" section. 

Regulating Wellness 
A key part of the Patient Protection and Affordable Care Act
(PPACA) is its emphasis on preventive care and wellness. To that
end, the U.S. Department of Labor (DOL) recently issued
proposed regulations governing how employers can structure and
run their wellness programs, including using incentive payments
and premium discounts to encourage employees to improve their
health. 
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Emergency Injunction of Contraceptive Pill Mandate Denied 
Steep fines -- $100 per day per plan participant -- apply to group
health plans that refuse to provide free coverage for the so-called
"morning after pill" and similar contraceptives as of Jan. 1, 2013. 

Health Care Cost Increases Projected to Slow in 2013 
Projected cost increases for all types of medical plans in the U.S.
are anticipated to slow a bit through the first half of 2013,
according to a recent forecast. 

Skilled Worker Shortage to Worsen
The shortage of high-tech and other skilled workers in the United
States will worsen over the next decade, and companies will find
themselves scrambling to find innovative ways to hire and retain
qualified workers, according to a new report. 

High Court Settles Venue Question for Federal Employees'
'Mixed' Lawsuits
The confluence of Civil Service Reform Act (CSRA) requirements,
which apply only to the federal sector, and the mandates of federal
anti-discrimination laws, which apply to public- and private-sector
employees, has divided appeals courts over which courts review
federal employees' "mixed claims" -- claims brought under both
the CSRA and anti-discrimination laws. 

EEOC to Focus on Hiring, Pay, Harassment
The U.S. Equal Employment Opportunity Commission (EEOC) put
all its cards on the table in its new strategic enforcement plan,
which the commission approved Dec. 17, 2012. The plan noted
that the commission will focus enforcement efforts on hiring, pay
and harassment. 

DHS Final Rule Helps Reunite 'Blended Families'
U.S. Department of Homeland Security (DHS) made the new year
much brighter for many families through a procedural change.
Thanks to the Jan. 3, 2013, final rule, immediate relatives of U.S.
citizens no longer will face the prospect of months or years abroad
seeking green cards. 

MORE HR NEWS RESOURCES
HR News home page
HR News article archive
Test your knowledge with the HR News Weekly Quiz
News about SHRM 

COURT REPORT 
Termination Is Valid 'Re-employment Position' Under USERRA
The 8th U.S. Circuit Court of Appeals held that an employer did
not violate the Uniformed Services Employment and
Reemployment Rights Act (USERRA) by terminating a returning
veteran as part of a reduction in force. 
Read this article
More Court Report articles 

HR SOLUTIONS 
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California's AB1825 Training Requirements
Q: What does California AB 1825 require with respect to tracking
compliance with sexual harassment prevention training? 
A: To comply with the California Assembly Bill (AB) 1825 biennial
anti-harassment training requirement, employers must track the
training provided to each trainee. An employer's choice of tracking
method has implications for ensuring that the period between a
new supervisor's training within six months of employment and the
first retraining is never longer than two years.
Read the full answer 

Get Your Questions Answered 
SHRM's HR Knowledge Center is staffed with experienced,
certified HR professionals who can respond to your HR-related
questions. The HR Knowledge Center is available Monday
through Friday, from 8:30 a.m. to 8 p.m. ET.
Contact the HR Knowledge Center 

OHIO LEGAL UPDATE
Terminated Worker Claims She Was Sexually Harassed
The Economic Opportunity Planning Association of Greater
Toledo (EOPA) maintained that a worker was terminated
for violating an EOPA policy. However, she claimed that
she was wrongfully terminated. 
Read this article 

Express Request: Ohio State Law Resources
SHRM's Information Center has compiled a variety of
online employment law resources applicable to your state.
In this member-only, FREE benefit you'll receive
employment law resources from SHRM Online as well as
other online sources; a spotlight on a recent workplace
issue impacting your state; directories for locating
employment lawyers and more. To receive these resources
in one e-mail, select your state's name (or any other state
for which you'd like to receive information), complete and
submit this form.
Also available from SHRM Online: Ohio workplace law
resources Workplace law resources for all states

HR MAGAZINE 
What Comes Next? 
What economic factors should HR professionals keep top of mind
as they develop business strategies, plan benefits, hire
employees and manage retention for 2013? It depends on whom
you ask. 
Read this article
Subscribe to HR Magazine (for nonmembers; members receive
HR Magazine as part of their SHRM membership)
HR Magazine home page 

HR Solutions Challenge
Enter the HR Solutions Challenge, HR Magazine's monthly
contest where you can share advice and compete for prizes. This
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month's challenge: "We have received complaints about some
employees who exercise in their offices. For example, one
employee is doing pushups in his office....Another is hula-hooping
in her office at lunch. What should we do?" E-mail your response
(300 words or less) by Jan. 18 to
HRSolutionsChallenge@shrm.org. For contest details, see
www.shrm.org/HR-Solutions-Challenge. 

HR TOPICS: BENEFITS 
Labor/Management Collaboration Led to Wellness Success
In 2012, Swedish -- the largest nonprofit health care provider in
the Greater Seattle area -- sought to create a wellness program
that would motivate its employees to improve their health and
well-being, and curb rapidly rising health care costs.
Read this article
More Benefits articles 

HR TOPICS: COMPENSATION 
Promotion Policies Can Attract and Retain Talent 
U.S. employers promote about 8 percent of employees in a typical
year, and the average promotional increase awarded to salaried
employees in 2012 was 8.7 percent. But organizations
consistently undercommunicate promotional guidelines and
policies to the general employee population.
Read this article
More Compensation articles 

HR TOPICS: DIVERSITY 
Speak Up When Offended at Work
Global diversity professionals say that, to create a workplace
environment that prevents offensive language, it's important to be
aware of the differences in how individuals express themselves
and how they tend to interact and communicate with colleagues. 
Read this article
More Diversity articles 

HR TOPICS: LABOR RELATIONS 
NLRB Releases Important End-of-Year Decisions
In a flurry of activity coinciding with the end of the term of National
Labor Relations Board (NLRB) Member Brian Hayes, the NLRB
has issued significant decisions relating to concerted activity
conducted on social media, a newly unionized employer's ability
to discipline employees, and an employer's obligation to continue
dues deductions after the expiration of a contract, among other
issues. 
Read this article
More Labor Relations articles 

WEBCASTS: THE HEALTH CARE SERIES 
Decision Time: Your Path for Offering Health Care Benefits -- Or
Not -- Under PPACA 
Jan. 22, 2 p.m. ET / 11 a.m. PT, 90 minutes 
Presenters: Gary Kushner, Kushner & Co. 
Fee: $99 members, $139 nonmembers 
After multiple Congressional challenges, court cases and a
presidential election, health care reform (also known as the
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Patient Protection and Affordable Care Act, or PPACA) remains
relatively unchanged. Key provisions will soon be the law. Just
this month, the IRS issued new guidance on calculating the
coverage threshold of 50 or more full-time equivalents, a key
determinant in the application of the new employer responsibility
provisions (sometimes known as "pay or play or not"). In this
program, benefits expert and long-time SHRM speaker and
contributor Gary Kushner will review the latest developments that
affect your organization's compliance with PPACA, including court
cases and regulatory guidance. In addition to thoroughly
reviewing the law's pay-or-play provisions, the program will lay out
a timeline for 2013 and 2014 implementation of PPACA, so you
have time to fully think out your 2014 benefits package and open-
enrollment communication strategy. 
More about this program 

Everything You Wanted to Know About Health Care Reform*
*And Weren't Afraid To Ask 
Feb. 28, 2 p.m. ET 
You've learned the terminology of health care reform, and the ins
and outs of its implementation. SHRM and other resources have
provided you with much of the information you need to know about
health care. But, questions remain -- now you have a chance to
get those questions answered. In this highly interactive 90-minute
program, benefits expert and long-time SHRM speaker and
contributor Gary Kushner will address common questions about
health-care reform. In addition, he will select additional questions,
submitted in advance by the audience, which will be included in
the presentation. 
More about this program 

FREE MEMBER WEBCAST SERIES 
To Recognize or Not; That Iis the Question (And, Also How
Often?) 
Jan. 23, 1 p.m. ET / 10 a.m. PT
Presenter: Leila Bulling Towne, The Bulling Towne Group 
Sponsor: Achievers
Not having a strategy for employee recognition sends the wrong
message to your workforce. It also creates the risk of losing some
of your best performers. In this program, Leila Bulling Towne looks
at the type of workplace achievement that merits special
recognition and effective methods for rewarding employees
(beyond the obvious one -- money). She will describe how to get
the word out to managers on how to motivate and reward superior
performance. And, the program will discuss how you can get all
levels of your organization to see the importance of employee
recognition. 
Register for this program 

A Changing Economy: What HR Can Expect in 2013 
Feb. 12, 2 p.m. ET / 11 a.m. PT 
Presenters: Steven Director, Rutgers University; and Jennifer
Schramm, SHRM 
Sponsor: Talentwise
What does the 2013 economy hold for employers? This webcast
looks at what economic forecasters are saying about the economy
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in 2013. Steven Director and Jennifer Schramm will examine
some of the main economic variables and uncertainties to keep an
eye on this year and what they might mean for the jobs market. HR
professionals' own important insight into changes in the economy
will also be reviewed through SHRM surveys tracking HR's views
on the economy and reports of organizational hiring activity,
recruiting difficulty and new-hire compensation.
Register for this program 

Rewarding Employees in Turbulent Times
Now available 
Presenter: Robert Greene, Ph.D., SPHR, Reward $ystems, Inc.
Sponsor: Kenexa
How effectively and appropriately an organization defines,
measures and rewards performance has a profound impact on
workforce effectiveness. For an organization to be able to attract,
retain and motivate the talent required for success, it must offer a
value proposition that is viewed as equitable, competitive and
appropriate by employees and candidates for employment. In this
program, Dr. Robert J. Greene, SHPR, GPHR, CCP, CBP, GRP,
an internationally recognized compensation expert, discusses
how HR practitioners can design and administer reward
strategies, policies and programs that will fit their organization’s
context and contribute to short- and long-term success.
View this webcast 

Defying the Odds: Prepping Employees for Success in First-Time
Situations
Now available 
Presenter: Heather Barnfield, Korn/Ferry Leadership and Talent
Consulting 
One of the key derailment points for high-performing talent is the
transition to a new and challenging role. These days, employees
are taking on bigger jobs at earlier points in their career, meaning
that the ambiguity and risks associated with role transitions are
more significant than ever. Employees need, and in many cases
expect, guidance and support from HR to navigate these critical
career milestones. In this webcast, Heather Barnfield of Korn/Ferry
Leadership and Talent Consulting reviews the skills required to
determine success when people first move into a management
role as well as the challenges newly appointed executives face
and the areas of focus that will help them succeed. 
View this webcast 

WEBCAST BRIEFING 
California Legislative Developments for 2013
In this 20-minute program, attorney Lonny Zilberman of the law
firm Wilson Turner Kosmo LLP examines major statutes passed
by the California legislature and signed by Gov. Jerry Brown that
went into effect beginning Jan. 1, 2013. Note: This program does
not qualify for recertification credit. 
View this program
Download the podcast 

LEGAL ISSUES 
DOJ Pursues Employers Trying to Limit Employees' Ability to

LKWD-PRR212_00997

LKWD-PRR212_00997



Seek More Lucrative Jobs
Aggressive action by the U.S. Department of Justice (DOJ)
underscores that agreements among competitors that restrict an
employee's ability to increase his or her compensation and
benefits through lateral movement can present serious antitrust
risk. 
Make your 2012 tax-deductible donation today
More Legal Issues articles 

FOCUS ON HR 
The Key to Getting and
Keeping the Best
The first Focus on HR of 2013
looks at how companies use
employee value propositions to
attract, retain and engage high-
quality employees. Other
segments look at building
creative teams, a new
government database of ready-
to-hire candidates with
disabilities and a chat with new
SHRM board chair Bette
Francis. 
View this episode
More SHRM videos

SHRM RESEARCH
The Top Research Findings of 2012
Last year, SHRM's Research Department published dozens of
polls, surveys and research studies. Here is a list of 10 significant
findings contained in these reports:
Job market confidence improves. HR professionals' confidence
in the job market was higher at the end of 2012 compared with the
end of 2011, perhaps due to improved economic conditions (More
information: SHRM Jobs Outlook Survey)
Top challenges facing HR executives. Over the next decade,
the three biggest challenges facing HR executives are retaining
and rewarding the top employees, developing the next generation
of corporate leaders, and creating a corporate culture that attracts
the best employees to organizations. (More: Challenges Facing
HR Over the Next 10 Years)
Average overall turnover rate falls. The 2011 turnover rate
(reported in 2012) was 13 percent, representing the lowest mark in
three years. (More: SHRM Customized Benchmarkin)
Retiring workers and the skills gap. U.S. employers are
implementing strategies for retaining and recruiting older workers.
They are also ramping up skills training and employee benefits
aimed at closing skills gaps left when Baby Boomers retire. (See:
SHRM – AARP Strategic Workforce Plannin) 
Job satisfaction wanes. Eighty-one percent of U.S. employees
are satisfied overall with their current job, but fewer than four out of
10 employees report being very satisfied with the elements that
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have the greatest impact on how they feel about work. (More:
SHRM Employee Job Satisfaction and Engagement Research
Report)
Hiring increases for services and manufacturing. After a slow
start in 2012, the pace of hiring picked up steadily in the latter half
of the year in the manufacturing and service sectors (More: SHRM
Leading Indicators of National Employment)
Vacant positions are taking longer to fill. The average time-to-
fill in 2011 was 34 days, up 9 percent increase from the previous
year. (More: SHRM Customized Benchmarking)
Organizations spend less recruiting. While organizations are
taking longer to fill vacant positions, they are also investing less in
recruiting for them. In 2012, it was reported that the average cost
per hire for the previous year was $2,427, a 24 percent drop. (See:
SHRM Customized Benchmarking)
Employers invest in wellness. Over the last five years, there has
been an increase in the percentage of organizations providing
health and lifestyle coaching, premium discounts for getting an
annual health risk assessment and bonuses for completing certain
health and wellness programs. (More: SHRM Employee Benefits
Research Report)
The effect of employee recognition programs. Roughly seven
in 10 organizations use employee recognition programs to
strengthen corporate culture. (More: SHRM/Globoforce Survey:
Employee Recognition Programs, Fall 2012) 

SHRM BENCHMARKING REPORT 
What's Your Average Turnover Rate? 
Find out and compare your organization with the SHRM Human
Capital Benchmarking Report. SHRM Customized Benchmarking
Reports provide metrics on over 500 popular benchmarks.
Download sample reports and view available metrics 

SHRM ASSURANCE OF LEARNING 
Take the Next Step in Your HR Career 
Differentiate yourself in the HR job marketplace by taking the
SHRM Assurance of Learning Assessment. After passing, you are
awarded a Certificate of Learning, which informs hiring managers
of your competence to enter the HR field. 
Apply now 

SHRM PEOPLE INSIGHT 
Employee Satisfaction and Engagement Survey Service 
Are your employees satisfied and engaged? How do they
compare with other organizations in your industry? SHRM's
People InSight, a full-service employee survey, gets to the bottom
of these questions and more. People InSight delivers actionable
intelligence at an affordable price. 
Learn more 

SHRM LEARNING SYSTEM 
Expert PHR/SPHR Preparation with the 2013 SHRM Learning
System 
The SHRM Learning System College/University Program
provides busy HR professionals the opportunity to prepare for their
certification exams using the #1 PHR/SPHR certification prep tool
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available. Year after year, professionals who take SHRM Learning
System courses consistently beat the national pass rate.
Find a course near you 

EXPRESS REQUESTS 
2013 Ready, Set, Go!
The new year is here, and with it come new trends in HR
management, new goals for federal agencies, new limits on
compensation and benefits, and more. We've compiled several
resources to help you start 2013 on the right -- and well-informed --
foot. Ready, set, go! Visit SHRM's Express Request web service
and select 2013 Ready, Set, Go! in the "Multiple Disciplines
Covered" section. 

2013 Tax Withholding Tables
With tax changes signed into law, the IRS has issued 2013
income tax withholding tables. Employers should implement the
new withholding tables no later than Feb. 15, 2013. Visit SHRM's
Express Request web service and select 2013 Tax Withholding
Tables in the "Compensation" section. 

FINAL THOUGHT 
2012's Weird Workplace News
In the midst of a tumultuous world economy, the workplace in
2012 generated its share of unusual, eye-catching news stories. 
Read this article 
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Central Flying Serv. Inc. v. Circuit Court

Court: Arkansas

Supreme Court

Citation: 2015 Ark.

49

Opinion Date: February 19, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law, Intellectual Property, Injury Law

Mason Mauldin, an employee of Central Flying Service, Inc. (CFS),

was killed when the plane he was flying during the course of his

employment crashed. Mauldin’s estate (the Estate) filed a wrongful-

death complaint against CFS and Mauldin’s supervisor (collectively,

Petitioners), alleging intentional misconduct, respondeat superior,

wrongful death, and survival. The Estate then amended its complaint

to raise a claim challenging the constitutionality of the Arkansas

Workers’ Compensation Act. Petitioners moved to dismiss the Estate’s

complaint because of a lack of subject-matter jurisdiction, asserting

that the Estate’s exclusive remedy was provided by the Act. The

circuit court denied the motion to dismiss. Petitioners petitioned the

Supreme Court for a writ of prohibition to prohibit the circuit court

from continuing to exercise jurisdiction over the complaint. The

Supreme Court granted the petition, holding that the circuit court was

wholly without jurisdiction over the Estate’s complaint, as (1)

Petitioners were entitled to immunity from tort liability for the Estate’s

claims against them; and (2) in order to challenge the
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constitutionality of the act, the Estate must demonstrate that the Act

applies to it, and the Arkansas Workers’ Compensation Commission

has exclusive, original jurisdiction to determine the applicability of the

Act.

http://j.st/4AYe View Case

View Case On: Justia Google Scholar

Lewis v. Hinds County Circuit Court

Court: Supreme

Court of Mississippi

Citation: 2013-CA-

01842-SCT

Opinion Date: February 19, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

The issue this case presented for the Supreme Court's review stems

from a dispute between Sheriff Tyrone Lewis of Hinds County and the

judges' chambers of the Hinds County Circuit Court over the role of

bailiffs. Lewis attempted to make hiring, firing, and compensation

changes affecting bailiffs. In response, the circuit court issued an

Order and Opinion in 2012 upholding a previous Order from 1996.

The 1996 Order stated that, in several respects, further detailed

below, bailiffs fell under the authority of the judiciary rather than the

sheriff. Lewis filed a Motion for Relief, and the circuit court

subsequently issued another order, granting the power to

compensate bailiffs to the sheriff only if he follows the terms of the

1996 Order. Lewis appealed. The Supreme Court held that the 1996

Order and the 2012 Order and Opinion were void in part to the

extent they directly violated the Constitution and statutory law.
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View Case On: Justia Google Scholar

State Dep’t of Pub. Health v. Superior
Court

Court: Supreme

Court of California

Docket: S214679

Opinion Date: February 19, 2015
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Areas of Law: Government & Administrative Law, Health

Law

The Center for Investigative Reporting filed a Public Records Act

request for copies of all citations issued by the Department of Public

Health (DPH) to the long-term health care facilities the Center was

investigating. The DPH disclosed heavily redacted copies of the

citations it had issued to the facilities, asserting that Cal. Welf. & Inst.

Code 5328 obligated it not to release confidential information

obtained in the course of providing services to mentally ill and

developmentally disabled individuals. The trial court determined that

the Long-Term Care, Health, Safety, and Security Act's mandate that

DPH citations be made public with minimal redaction trumped section

5328’s confidentiality provisions. The Court of Appeal vacated the

judgment of the trial court and ordered DPH to disclose such

information as the Court of Appeal deemed consistent with the

common purpose of both statutes while permitting DPH to redact

such information as the court deemed inconsistent with that common

purpose. The Supreme Court reversed and remanded with

instructions for the Court of Appeal to deny the petition, holding that

DPH citations issued under the Act are public records and must be

disclosed to the Center subject only to the specific redactions

mandated by the Act.

http://j.st/4AgG View Case

View Case On: Justia Google Scholar

FTC v. Boehringer Ingelheim Pharm.

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 12-

5393

Opinion Date: February 20, 2015

Areas of Law: Antitrust & Trade Regulation, Government &

Administrative Law

The FTC initiated an enforcement proceeding against Boehringer after

the pharmaceutical company failed to comply with an administrative

subpoena seeking various documents related to a settlement

agreement between the company and Barr, a generic drug

manufacturer. Boeringer subsequently certified compliance with the
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subpoena but withheld hundreds of responsive documents under the

work product doctrine and the attorney-client privilege. Te court

rejected the FTC's assertion that the district court erred as a matter

of law when it concluded that settlement documents pertaining to a

co-promotion agreement between Boehringer and Barr were

prepared in anticipation of litigation. The court held that a settlement

term may have independent economic value and still be considered

part of a settlement for purposes of work product protection. The

court also found that the district court reasonably concluded that the

bulk of the contested co-promotion materials were prepared in

anticipation of the Boehringer-Barr litigation, with a single exception

pertaining to post-settlement documents. Therefore, the court

generally affirmed the district court's finding on this issue but

remanded for further consideration with respect to post-settlement

documents. The court agreed with the FTC that the district court

misapprehended the proper distinction between fact and opinion work

product and reversed and remanded on this issue.

http://j.st/4AYN View Case

View Case On: Justia Google Scholar

Tesoro Alaska Co. v. FERC

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

1248

Opinion Date: February 20, 2015

Areas of Law: Energy, Oil & Gas Law, Government &

Administrative Law

In these consolidated petitions, Carriers challenged FERC's authority

to approve a cost pooling agreement among the Carriers that

allocates most fixed costs on the basis of each Carrier's share of

combined interstate and intrastate utilization of the Trans Alaska

Pipeline System (TAPS). The court found that the Interstate

Commerce Act (ICA), 49 U.S.C. App. 13(6)(b), permits incidental

regulation of intrastate commerce pursuant to approval of a pooling

agreement under section 5(1); that any regulation of intrastate

commerce challenged here was incident to the Pooling Agreement

that FERC found just and reasonable for interstate commerce; and
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that the Commission did not act arbitrarily or capriciously in approving

the Pooling Agreement or make findings unsupported by the

evidence. Therefore, FERC did not have statutory authority to

approve the settlement; did not improperly regulate intrastate

commerce; and did comply with the Administrative Procedures Act

(APA), 5 U.S.C. 500 et seq., requirements in reaching the order

challenged in this case. Accordingly, the court denied the petitions.

http://j.st/4AYx View Case

View Case On: Justia Google Scholar

Hall v. Colvin

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 14-2498

Opinion Date: February 20, 2015

Areas of Law: Government & Administrative Law, Public

Benefits

Hall, an aviation mechanic, was discharged in 2001 by the military

because of pain from an ankle injury. He was deemed by the

Department of Veterans Affairs to be 70 percent disabled and to be

“unemployable” in “a substantially gainful occupation” and totally

disabled, 38 C.F.R. 4.16. In 2010 he applied for social security

disability benefits on the ground that pain from his ankle injury, plus

back and knee pain and other ailments, had worsened and rendered

him totally disabled under Social Security Act standards. From 2005-

2011 he underwent physical examinations and diagnostic tests. Some

results were normal but many were not, revealing torn ligaments,

obesity, possible arthritis, an “alignment problem” in his back, and

fibromyalgia. Hall testified about his pain and inability to perform

normal functions. The Seventh Circuit reversed the denial of benefits.

Several doctors noted that Hall had been in pain when examined,

which was some corroboration of his testimony. The ALJ could have

resolved her doubts by ordering an MRI or directing a further

examination by a medical expert. In addition, her failure to analyze

and weigh the VA determination that Hall is totally disabled was a

further oversight.
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EM Logging v. Dep't of Agric.

Court: U.S. Court of

Appeals for the

Federal Circuit

Docket: 14-1227

Opinion Date: February 20, 2015

Areas of Law: Contracts, Government Contracts,

Government & Administrative Law

The Forest Service awarded EM Logging a timber sale contract for the

Kootenai National Forest in Montana. The contract’s load limit clause

states that “[a]ll vehicles shall comply with statutory load limits unless

a permit from the Forest Service and any necessary State permits

are obtained,” the haul route clause states that “[a]ll products

removed from Sale Area shall be transported over the designated

routes of haul” and a notification clause requires that “Purchaser shall

notify Forest Service when a load of products … will be delayed for

more than 12 hours in reaching weighing location.” The provision

under which the Forest Service terminated the contract refers to: “a

pattern of activity that demonstrates flagrant disregard for the terms

of this contract.” The Forest Service issued multiple notifications of

breach with respect to the clauses, suspended operations, and

terminated the contract. The Federal Circuit reversed, finding that

one instance of route deviation necessitated by illness, one load limit

violation, and two instances of delayed notifications. None of the

alleged violations independently substantiated the finding of flagrant

disregard. Even together, the violations were not substantial evidence

of a pattern of activity demonstrating that EM’s actions were in

flagrant disregard of the contract.
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Kerner v. Dep't of the Interior

Court: U.S. Court of

Appeals for the

Federal Circuit

Docket: 14-3012

Opinion Date: February 20, 2015
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Areas of Law: Labor & Employment Law, Government

Contracts, Government & Administrative Law, Public Benefits

In 2010, while Kerner was an Evidence Custodian, GS-05, with the

Department’s Fish and Wildlife Service, he applied for two vacancies:

Wildlife Inspector, GS-09/11, and Wildlife Inspector, GS-11/11. Both

positions were merit-promotion vacancies. Each required federal

employee applicants to meet a time-in-grade requirement. A federal

civil service applicant must have completed at least 52 weeks of

experience equivalent to GS-07 to be qualified for the GS- 09

position, and at least 52 weeks of experience equivalent to GS-09 to

be qualified for the GS-11 position. The vacancies also required one

year of specialized experience in the federal civil service equivalent to

GS-07 or GS-09, respectively. Kerner had no federal civil service

experience at the GS-07 or GS-09 level and, therefore, did not meet

the time-in-grade requirements. The Department determined that he

did not qualify for either vacancy. Kerner then filed a Veterans

Employment Opportunity Act claim with the Department of Labor,

alleging that the Department violated his VEOA rights. The

Department of Labor and Merit Systems Protection Board rejected

the claim. The Federal Circuit affirmed. The provisions cited by

Kerner only apply to preference-eligible veterans not already

employed in federal civil service, not to current federal employees

seeking merit promotions.
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DuPont v. Nashua Police Department

Court: New

Hampshire Supreme

Court Docket: 2013-

051, Docket: 2014-

001

Opinion Date: February 20, 2015

Areas of Law: Civil Rights, Government & Administrative

Law

In consolidated cases, petitioner Gregory DuPont, appealed: (1) a

circuit court order affirming the revocation by the respondent City of

Nashua (City), through its chief of police, of his license to carry a

loaded pistol or revolver; and (2) a Superior Court order denying his
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motion for preliminary injunctive relief in a proceeding brought

against respondents Peter McDonough, Sean Haggerty, Christopher

Casko, and John Barthelmes, challenging the denial of his request for

an armed security guard license. In 1998, the petitioner was

convicted in Massachusetts of operating a motor vehicle under the

influence of liquor, a misdemeanor that carried a potential maximum

prison sentence of two and a half years. Petitioner’s 1998 conviction

rendered him ineligible, under Massachusetts law, to possess or carry

a firearm, at least as of the 1998 amendments to the Massachusetts

firearms laws. In 2005, upon the petitioner’s petition for review, the

Massachusetts Firearm Licensing Review Board (FLRB) found that the

petitioner was “a suitable person to possess a license to carry

firearms, and his right to possess a firearm therefore is fully restored

in the Commonwealth.” In 2007, the City’s chief of police issued the

petitioner a license to carry a pistol or revolver, and that license was

renewed in 2012. In 2009, the New Hampshire Department of Safety

(DOS) issued the petitioner an armed security guard license.

Sometime prior to June 29, 2010, Sergeant Lobrano of DOS became

aware of the 1998 conviction and determined that it disqualified the

petitioner, under federal law, from possessing firearms. Accordingly,

Lobrano notified the petitioner that he was revoking the petitioner’s

armed security guard license. On the same day, Lobrano issued the

petitioner an unarmed security guard license. The petitioner appealed

Lobrano’s decision to a hearings examiner, who upheld it. In 2011,

while the parties were awaiting decision on their cross-motions for

summary judgment, DOS’s attorney, respondent Casko, offered the

petitioner a settlement. The petitioner agreed to the terms of the

offer and the case was non-suited. In February or March 2013,

petitioner applied to the Federal Bureau of Alcohol, Tobacco,

Firearms and Explosives (ATF) for a Curios and Relics License. The

Nashua Police Department conducted a background check on the

petitioner in 2013 and, in doing so, learned of the 1998 conviction

(why the City had not discovered the 1998 conviction previously,

despite having conducted at least two prior background checks on the

petitioner, was not explained in the record). Nashua Police

determined that the 1998 conviction disqualified the petitioner from

both the federal license for which he had applied and his state license

to carry, and advised that the ATF deny petitioner his federal Curio

and Relics license, and that his state license to carry be revoked.

Petitioner appealed the revocation to the circuit court, and, following

that court’s affirmance of the DOS' decision, he appealed to the

Supreme Court court. On appeal, petitioner argued that the trial
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courts erred in: (1) upholding the revocation of his license to carry;

(2) upholding the DOS’s decision to rescind the 2011 settlement; (3)

failing to find that the City was bound by the 2011 settlement; (4)

misinterpreting 18 U.S.C. sections 921(a)(20) et seq.; (5)

disregarding the findings and conclusions of the FLRB’s decision

restoring his right to possess firearms; and (6) failing to “give full

faith and credit to the provisions of the public acts, records and

judicial proceedings in Massachusetts.” The New Hampshire Supreme

Court concluded that its interpretation of section 921(a) better

fulfilled Congress’s purpose of “defer[ring] to a State’s dispensation

relieving an offender from disabling effects of a conviction.” Here,

Massachusetts acted clearly and directly to remove the restriction the

petitioner’s 1998 conviction had placed upon his civil right to keep and

bear arms. The Court held that Massachusetts restored the

petitioner’s civil rights within the meaning of 921(a)(20). The Court

reversed both trial courts’ decisions resting upon the contrary

conclusion and remanded for further proceedings.
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Armstrong v. State

Court: Nebraska

Supreme Court

Citation: 290 Neb.

205

Opinion Date: February 20, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law

Appellant was injured while working as a staff home nurse at the

Eastern Nebraska Veterans’ Home. Appellant filed a petition in

Workers’ Compensation Court alleging that she suffered from

complex regional pain syndrome (CRPS) and had sustained injuries to

her left and right upper limbs as a result of the accident. The

compensation found that Appellant was entitled to temporary total

disability (TTD) benefits and permanent partial disability benefits.

Appellant appealed the award. The Supreme Court affirmed in part

and reversed in part, holding that the compensation court (1) did not

err in finding that Appellant was permanently partially disabled and

suffered a seventy-five percent loss of earning capacity; (2) did not

err by denying Appellant a waiting-time penalty, attorney fees, and

LKWD-PRR212_01013

LKWD-PRR212_01013



err by denying Appellant a waiting-time penalty, attorney fees, and

interest; but (3) erred in failing to consider mileage expenses for all

of Appellant’s travel to injury-related medical appointments.

Remanded.
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Dyanlyn Two v. County of Orange

Court: California

Court of Appeal

Docket: G049269

Opinion Date: February 23, 2015

Areas of Law: Government & Administrative Law, Real

Estate & Property Law, Tax Law

The parties did not dispute the facts of the various transactions in this

case, only the legal conclusions to be drawn from them. At the

center, this case concerned the County of Orange’s property tax

reassessment of a retail shopping center located in the City of

Westminster. The Assessment Appeals Board and the trial court both

concluded reassessment was proper because there was a change of

ownership of the subject property when it was purchased by the long-

term lessee and a third party investor. After review, the Court of

Appeal concluded there was no change of ownership for property tax

purposes and reversed the trial court’s judgment.
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National R.R. Passenger Corp. v.
McDonald

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 13-4161

Opinion Date: February 24, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law, Real Estate & Property Law

Amtrak appealed from the district court's grant of summary

judgment dismissing its federal Supremacy Clause claims filed against
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the Commissioner, claiming that the Supremacy Clause deprived the

NYSDOT of authority to condemn Amtrak's property by eminent

domain. The district court held that Amtrak's claims were barred

under the Eleventh Amendment and, in the alternative, the claims

were time-barred. The court concluded that, because one of the

parcels of land is not subject to sovereign immunity, the statute of

limitations issue must be resolved. Amtrak argued that it suffered two

separate injuries: first, when it learned that NYSDOT planned to take

its land, and second, when the Commissioner actually executed the

takings. Under the circumstances of this case, the court concluded

that Amtrak brought its federal claims more than six years afters its

claims accrued. Accordingly, the court affirmed the judgment of the

district court based on its alternative conclusion that the claims were

time-barred.
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Our Children's Earth Found. v. Cal. Air
Res. Bd.

Court: California

Court of Appeal

Docket: A138830

Opinion Date: February 24, 2015

Areas of Law: Environmental Law, Government &

Administrative Law

The California Air Resources Board is charged with implementing the

California Global Warming Solutions Act of 2006. (Health & Saf. Code

38500). The Board’s mandate includes adopting rules and regulations

to achieve the maximum “technologically feasible and cost effective”

reductions in the emission of greenhouse gas (GHG) from sources or

categories of sources subject to regulation under the terms of the

Act. Objectors challenged the Board’s regulations implementing a

market-based compliance mechanism for achieving reductions in GHG

emissions: the “Cap-and-Trade” program. They argued that one

component of the program, which affords offset credits for voluntary

reductions in GHG emissions, violated the 2006 Act by failing to

ensure that these credited reductions are “in addition to” any GHG

emission reduction that is otherwise required by law or that would

otherwise occur. The trial court rejected the argument. The court of
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appeal affirmed, noting the voluminous record summarizing the

extensive evidence supporting the Board’s decision to adopt the Cap-

and-Trade program regulation and to include offset credits as an

integral component of that program and explaining the basis for the

protocol and the additionality requirement applicable to that category

of projects.
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Tatson, LLC v. Dir. of Revenue

Court: Supreme

Court of Missouri

Docket: SC94260

Opinion Date: February 24, 2015

Areas of Law: Government & Administrative Law, Tax Law

Custom Built, a personal training company, paid Powerhouse Gym of

Joplin (Powerhouse), a fitness facility, rental fees covering the lease

of office space and the opportunity to market and sell personal

training services to Powerhouse members. The Department of

Revenue (DOR) issued an assessment against Powerhouse for unpaid

sales tax on the rental fees. Powerhouse challenged the assessment,

and the Administrative Hearing Commission (AHC) determined that

Powerhouse did not owe sales tax on the rental fees collected from

Custom Built. DOR appealed, contending that the rental fees were

subject to sales tax as a fee paid to a place of recreation under Mo.

Rev. Stat. 144.020.1(2). The Supreme Court affirmed the AHC’s

decision, holding that Powerhouse was not liable for sales tax on the

monthly rental fees because Powerhouse did not render a taxable

service to Custom Built.
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United States v. State of Georgia

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 13-14065

Opinion Date: February 24, 2015
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Areas of Law: Constitutional Law, Election Law, Government

& Administrative Law

The Military and Overseas Voter Empowerment Act (UOCAVA), Pub.

L. No. 111-84, Subtitle H, 575-589, 123 Stat. 2190, 2322, amended

the Uniformed and Overseas Citizen Absentee Voting Act of 1986, 42

U.S.C. 1973ff. The UOCAVA now requires a state, absent a hardship

waiver, to transmit an absentee ballot to the voter "not later than 45

days before the election[.]" Georgia and Alabama appealed the

district court's grant of preliminary injunctive relief, summary

judgment, and permanent injunctive relief in a suit brought by the

United States against Georgia and Alabama. The district court ruled

that the 45-day transmittal requirement applies to runoff elections for

federal office, and that the runoff election schemes in these two

states violated UOCAVA. After the district court had issued its ruling

and after the briefs in this appeal were filed, the Georgia Legislature

passed H.B. 310, which in relevant part amends Georgia's election

calendar and voting procedures to comply with the 45-day transmittal

requirement. In light of H.B. 310, the court dismissed Georgia's

appeal as moot.
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Five Delta Alpha, LLC v. Dir. of Revenue

Court: Supreme

Court of Missouri

Docket: SC94224

Opinion Date: February 24, 2015

Areas of Law: Government & Administrative Law, Tax Law

Five Delta Alpha, LLC (FDA) purchased an aircraft and immediately

leased it to JetSelect, LLC. After paying Missouri use tax under

protest, FDA filed a use tax refund claim with the Director of

Revenue, asserting that the purchase of the aircraft was eligible for

exemption pursuant to Mo. Rev. Stat. 144.030.2(20) because the

aircraft was leased to JetSelect as a common carrier providing air

carrier service to the general public. The Director denied the claim.

On appeal, the Administrative Hearing Commission (AHC) concluded

that JetSelect was a common carrier but determined that FDA was

not entitled to the refund because its lease was not a “sale” for

purposes of the resale exemption. The Supreme Court reversed,
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holding that FDA showed clear and unequivocal proof that it qualified

for the exemption because the lease to JetSelect constituted a sale

for sales tax purposes.
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MC, Inc. v. Cascade City-County Bd. of
Health

Court: Montana

Supreme Court

Citation: 2015 MT 52

Opinion Date: February 24, 2015

Areas of Law: Environmental Law, Government &

Administrative Law

At issue in this case were smoking structures built by the owners and

operators of two casinos in Great Falls (“Casino Owners”). After the

Cascade City-County Board of Health (Board) commenced

enforcement steps against the Casino Owners under the Montana

Clean Indoor Air Act (MCIAA), the Casino Owners initiated an action

against the Board seeking a declaration that their smoking structures

were in compliance with the MCIAA. The district court granted

summary judgment to the Casino Owners and awarded attorney

fees. The Supreme Court reversed remanded for entry of summary

judgment in favor of the Board, holding (1) the MCIAA clearly

delineates casinos on the statute’s list of public places wherein

smoking is prohibited, and therefore, the district court erred in

concluding that the smoking structures at issue were not subject to

the smoking prohibition of the MCIAA; (2) the Casino Owners failed to

establish that the Board was equitably estopped from enforcing the

MCIAA; and (3) the district court improperly awarded the Casino

Owners attorney fees.
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Citizens for Open Gov’t., Inc. v. City of
Polson
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Court: Montana

Supreme Court

Citation: 2015 MT 55

Opinion Date: February 24, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law

In the process of hiring a new city manager, the City Commission of

the City of Polson held a closed executive session with the description,

“Personnel-meet with interview panels and deliberate on selection of

city manager.” The Commission later unanimously voted to approve a

city manager employment contract with Mark Shrives. Citizens for

Open Government brought suit, contending that the executive session

violated Citizens’ right to participate under the Montana Constitution

and Montana statutory law. The district court ruled in favor of the City

on the merits of Citizens’ claims. The Supreme Court affirmed,

holding (1) the Commission did not comply with the open meeting

laws when it closed its executive session without first determining that

the demands of individual privacy clearly exceeded the merits of

public disclosure; but (2) because the Commission did not finalize its

hiring decision until it held two additional open public meetings, the

district court did not err in declining to void the Commission’s decision

to present Shrives with an offer letter.
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North Carolina State Bd. of Dental
Examiners v. FTC

Court: U.S. Supreme

Court Docket: 13-

534

Opinion Date: February 25, 2015

Areas of Law: Antitrust & Trade Regulation, Government &

Administrative Law

North Carolina’s Dental Practice Act does not specify that teeth

whitening is “the practice of dentistry.” After dentists complained, the

Board of Dental Examiners issued cease-and-desist letters to

nondentist teeth whitening service providers and product

manufacturers, warning that the unlicensed practice of dentistry is a

crime. The FTC filed an administrative complaint, alleging that the

Board’s concerted action to exclude nondentists from the market for
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teeth whitening services constituted an anticompetitive and unfair

method of competition under the Federal Trade Commission Act. An

ALJ rejected a claim of state-action immunity and ruled against the

Board. The FTC, the Fourth Circuit, and the Supreme Court affirmed.

Because a controlling number of the Board’s decision-makers are

active market participants in the occupation being regulated, the

Board could invoke immunity only if the challenged restraint was

clearly articulated and affirmatively expressed as state policy, actively

supervised by the state. That requirement was not met. The need for

supervision turns not on the formal designation given by states to

regulators but on the risk that active market participants will pursue

private interests in restraining trade. States may provide for the

defense and indemnification of agency members in the event of

litigation, and can ensure immunity by adopting clear policies to

displace competition and providing active supervision. Regardless of

whether the Board exceeded its powers under North Carolina law,

there is no evidence of any decision by the state to initiate or concur

with the Board’s actions against the nondentists.

http://j.st/4AWH View Case

View Case On: Justia Legal Information Institute Google

Scholar

Underwood v. City of Chicago

Court: U.S. Court of

Appeals for the

Seventh Circuit

Docket: 13-3790

Opinion Date: February 25, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

Since 1982 Chicago has provided free or subsidized health care to

certain retirees who receive pension benefits. In 2013 the ordinance

establishing those benefits expired. After being notified that they

would have to pay more for medical coverage in 2014, the retirees

filed suit, alleging that any reduction of health care or increase in the

retirees’ contribution toward it violated Art. XIII 5 of the Illinois

Constitution, which says that “[m]embership in any pension or

retirement system of … any unit of local government … shall be an

enforceable contractual relationship, the benefits of which shall not be
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diminished or impaired” and the Contracts Clause of the U.S.

Constitution. Following removal, the district court dismissed the suit,

ruling that the Illinois Pensions Clause does not apply to health care.

While the case was on appeal, the Supreme Court of Illinois held that

the Pensions Clause applies to health benefits. The Seventh Circuit

vacated, noting that the Illinois case did not address the exact issue

in this case. Because the Supreme Court of Illinois has granted

review of a similar case and because this suit began in state court,

relinquishing supplemental jurisdiction is preferable to certifying

questions to the state judiciary.
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State ex rel. Dep’t of Cal. Highway Patrol
v. Superior Court

Court: Supreme

Court of California

Docket: S214221

Opinion Date: February 26, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law, Injury Law

Under the Freeway Service Patrol (FSP) Act, motorists receive

emergency roadside assistance on California’s highways. The FSP

program is administered by, among other agencies, the Department

of the California Highway Patrol (CHP). Local agencies then contract

with privately owned tow services, which provide trucks dedicated to

the FSP program. One local agency contracted with California Coach

Orange, Inc. for FSP tow services and also contracted with CHP for

field supervision and program management. Joshua Guzman, a

California Coach FSP tow truck driver, hit a car on an interstate

highway, injuring Plaintiff. Plaintiff sued CHP, among other

defendants, seeking recovery on the theory that CHP was Guzman’s

“special employer.” The trial court denied CHP’s motion for summary

judgment. The Court of Appeal reversed, ruling that CHP cannot be

the special employer of an FSP tow truck driver as a matter of law.

The Supreme Court reversed, holding (1) the Court of Appeal erred

by ruling that FSP statutes categorically bar CHP from acting as a

special employer; and (2) the language of the statutory scheme does

not support a finding that CHP is the special employer of FSP tow

truck drivers, but this conclusion does not eliminate the possibility that
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truck drivers, but this conclusion does not eliminate the possibility that

CHP might act as a special employer in particular circumstances.
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Jacks v. City of Santa Barbara

Court: California

Court of Appeal

Docket: B253474

Opinion Date: February 26, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law, Tax Law

An individual and a hotel who incurred a one percent surcharge on

their electricity bills, collected by Southern California Edison (SCE) and

remitted to the City of Santa Barbara, filed a class action challenging

its validity. The city did not seek voter approval of the surcharge,

which is collected pursuant to an ordinance and franchise agreement

with the city. The California Constitution, as amended by Proposition

218, prohibits local governments from imposing new or increased

taxes without first obtaining voter consent. (Cal. Const., art. XIII C,

2.) The court of appeal reversed the trial court. The surcharge is an

illegal tax masquerading as a franchise fee. Distinguishable precedent

cited by the city concerned traditional franchise fees collected for

grants of rights of way rather than, as here, a surcharge collected for

general revenue purposes.
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Frace v. Johnson

Court: Supreme

Court of Virginia

Docket: 140676

Opinion Date: February 26, 2015

Areas of Law: Government & Administrative Law, Real

Estate & Property Law, Zoning, Planning & Land Use

A county code compliance investigator issued Appellant a notice of

violation regarding her property. The county zoning administrator

then determined that Appellant had committed a violation. The Board
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of Zoning Appeals (BZA) upheld that violation determination. Plaintiff

subsequently filed a petition for writ of certiorari to seek judicial

review of the BZA’s final decision. Appellant, however, did not name

the Board of Supervisors or any other party. The circuit court granted

the zoning administrator’s motion to dismiss on the grounds that

Appellant failed to add the Board of Supervisors as a party to the

proceeding within the thirty-day statutory period. The Supreme Court

affirmed, holding that compliance with the styling requirement in Va.

Code 15.2-2314 is required to trigger the circuit court’s active

jurisdiction, and no waiver to the thirty-day filing requirement

occurred in this case.
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Kansas v. Nebraska

Court: U.S. Supreme

Court Docket: 126,

Orig.

Opinion Date: February 24, 2015

Areas of Law: Environmental Law, Government Contracts,

Government & Administrative Law

In 1943, Congress approved a Compact between Kansas, Nebraska,

and Colorado to apportion the “virgin water originating in” the

Republican River Basin. In 1998, Kansas filed an original action in the

Supreme Court contending that Nebraska’s increased groundwater

pumping was subject to the Compact to the extent that it depleted

stream flow in the Basin. The Court agreed. Negotiations resulted in

a 2002 Settlement, which identified the Accounting Procedures by

which the states would measure stream flow depletion, and thus

consumption, due to groundwater pumping. The Settlement

reaffirmed that “imported water,” brought into the Basin by human

activity, would not count toward consumption. In 2007, Kansas

claimed that Nebraska had exceeded its allocation. Nebraska

responded that the Accounting Procedures improperly charged it for

imported water and requested that the Accounting Procedures be

modified. The Court appointed a Special Master, whose report

concluded that Nebraska “knowingly failed” to comply, recommended

that Nebraska disgorge part of its gains in addition to paying

damages, and recommended denying an injunction and reforming
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the Accounting Procedures. The Supreme Court adopted the

recommendations. Nebraska failed to establish adequate compliance

mechanisms, given a known substantial risk that it would violate

Kansas’s rights; Nebraska was warned each year that it had

exceeded its allotment. Because of the higher value of water on

Nebraska’s farmland than on Kansas’s, Nebraska could take Kansas’s

water, pay damages, and still benefit. The disgorgement award is

sufficient to deter future breaches. Kansas failed to demonstrate a

“cognizable danger of recurrent violation” necessary to obtain an

injunction. Amending the Accounting Procedures is necessary to

prevent serious inaccuracies from distorting intended apportionment.
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State ex rel. W. Va. Secondary Sch.
Activities Comm’n v. Circuit Court

Court: Supreme

Court of Appeals of

West Virginia

Docket: 14-1045

Opinion Date: February 26, 2015

Areas of Law: Education Law, Government & Administrative

Law

A student-athlete was ejected from a high school football game for

allegedly committing a flagrant personal foul. Because the West

Virginia Secondary School Activities Commission (SSAC) does not

allow participation in the game following an ejection, the student-

athlete was suspended from playing in the next game. The SSAC

refused to review the student-athlete’s administrative appeal, instead

invoking its non-review of ejections rule. The student-athlete sought a

temporary restraining order and preliminary injunction from the

circuit court, arguing that the SSAC’s non-review of ejections rule

violated the Legislature's requirement that the SSAC provide a

“proper review procedure.” The circuit court enjoined the SSAC from

enforcing its penalty against the student-athlete, finding that that the

SSAC violated the Legislature’s requirement that the SSAC provide a

proper review procedure. The SSAC sought a writ of prohibition to

halt enforcement of the circuit court’s order. The Supreme Court

denied the requested writ, holding that the SSAC’s non-review of
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denied the requested writ, holding that the SSAC’s non-review of

ejections rule violates the Legislature’s requirement that the SSAC

provide a proper review procedure.
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Abraham v. Beck

Court: Arkansas

Supreme Court

Citation: 2015 Ark.

80

Opinion Date: February 26, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

When the Arkansas State Medical Board declined the application of

Plaintiff, a breast oncology surgeon, for a permit to dispense legend

drugs, Plaintiff sued, arguing that Act 515 of 1983, codified at Ark.

Code Ann. 17-95-102, was unconstitutional. The circuit court granted

Plaintiff’s motion for summary judgment, concluding that section 17-

95-102(d) was unconstitutional. The General Assembly subsequently

amended the statutory provision the circuit court had declared

unconstitutional by passing Act 1169 of 2013. Plaintiff, on behalf of

herself and other physicians similarly situated, and another individual

filed a complaint alleging that Act 1169 was unconstitutional as special

legislation, among other things. The circuit court granted summary

judgment for the State. The Supreme Court affirmed, holding (1) res

judicata was not applicable to this case; (2) Appellants’ argument that

a statute that was declared unconstitutional and void cannot be

amended was without merit; (3) Appellants failed to show that Act

1169 was impermissibly vague in all of its applications; (4) Appellants

failed to establish that the Board was prevented from issuing permits

upon approval as a mechanism for exercising its authority to carry

out Act 1169; and (5) Act 1169 does not constitute unconstitutional

special legislation.
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Ark. Dep't of Human Servs. v. Fort Smith
Sch. Dist.

Court: Arkansas

Supreme Court

Citation: 2015 Ark.

81

Opinion Date: February 26, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

The Arkansas Department of Human Services (DHS) amended its

licensing requirements to include certain minimum general-liability-

insurance coverage for all child-care centers. Plaintiffs, three school

districts that operated child-care centers licensed by DHS, filed a

complaint alleging that DHS’s requirement that they purchase

general-liability-insurance conflicted with their tort immunity under

Ark. Code. 21-9-301(a). Defendants, DHS and John Selig, the

director of DHS, filed a motion to dismiss, arguing that the school

districts’ claims were barred by sovereign and statutory immunity.

The circuit court denied the motion to dismiss. The Supreme Court

affirmed in part, reversed in part, and dismissed in part, holding (1)

the circuit court correctly denied Defendants’ motion to dismiss on

sovereign-immunity grounds as to DHS and John Selig, in his official

capacity; (2) to the extent the school district made claims against

Selig individually, they were barred by Ark. Code Ann. 19-10-305(a);

and (3) the remainder of Plaintiffs’ arguments were not properly

before the Court.
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Arnold v. City of Stanley

Court: Idaho

Supreme Court -

Civil Docket: 41600

Opinion Date: February 26, 2015

Areas of Law: Government & Administrative Law, Real

Estate & Property Law

Thomas and Rebecca Arnold appealed the grant of summary

judgment in favor of the City of Stanley. In 2012, the City provided

notice to the Arnolds (and other interested parties) of the date and

time for three public hearings and a regular city council meeting, all
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scheduled to take place on August 9, 2012. The first of the three

public hearings was noticed to begin at 5:00 p.m. and was for the

purpose of receiving public comment on proposed Ordinance 189, the

ordinance that the Arnolds alleged affected their property rights. The

second and third hearings were noticed to begin at 5:15 p.m. and

5:30 p.m., respectively (and were for the purpose of public comment

on matters not at issue here). The regular city council meeting was

noticed to begin at 6:00 p.m. The first two meetings were held at

their scheduled times. The third meeting began five minutes early, at

5:25 p.m., and concluded at 5:29 p.m. The regular city council

meeting, scheduled to begin at 6:00 p.m., commenced at 5:31 p.m.

and adjourned at 6:55 p.m. Prior to the start of the 6:00 p.m.

meeting, the City did not amend the notices it had provided or

otherwise notify the public that the meetings would begin earlier than

scheduled. The early start time of the 6:00 p.m. meeting and the

City's failure to provide amended notice of the earlier start time were

the issues presented in this appeal to the Supreme Court: it was at

the 6:00 p.m. meeting that the mayor and city council deliberated

toward a decision on Ordinance 189, eventually voting to adopt the

ordinance. Although the Arnolds were fully aware of the agenda

items to be discussed at the various meetings, at no time from the

outset of the first meeting at 5:03 p.m. until the final meeting

adjourned at 6:55 p.m. did they attend the meeting; the Arnolds

conceded at oral argument that they had no intention of attending

the meeting. Following adoption of Ordinance 189, the Arnolds filed

an action against the City under Idaho Code section 67-2347(6),

seeking to have the ordinance declared null and void because the City

held the 6:00 p.m. meeting in violation of Idaho's open meeting law

by starting the meeting early and failing to provide notice of the

earlier start time. The district court held the Arnolds lacked standing

to bring an enforcement action because the plain language of Section

67-2347(6) allows standing for such an action only to one who is

actually affected by a violation of the open meeting law, instead of

being affected only by a substantive action taken at the meeting. The

court granted the City's motion for summary judgment on this basis.

The Arnolds appealed. The Supreme Court affirmed the district court:

because a plain reading of the statute contradicted the Arnolds'

argument, and because they did not even claim to have been actually

harmed by the 6:00 p.m. meeting's early start time, the Court found

that their appeal was brought without a reasonable basis in fact or

law.
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Jayo Development, Inc. v. Ada County Bd.
of Equalization

Court: Idaho

Supreme Court -

Civil Docket: 41668

Opinion Date: February 26, 2015

Areas of Law: Government & Administrative Law, Real

Estate & Property Law, Tax Law

The Board of Tax Appeals' (the BTA) denied appellant Jayo

Development, Inc.'s application for a business inventory property tax

exemption. In 2012, Jayo Development applied for a property tax

exemption pursuant to Idaho Code section 63-602W(4), claiming that

the property qualified as site improvements held by a land developer.

The Ada County Board of Equalization (the BOE) denied the

application. Subsequently, the BTA and the district court both

affirmed the denial. On appeal, Jayo Development argued: (1) that

the plain language of the statute entitled it to the exemption;, (2)

that the district court erred in relying on IDAPA 35.01.03.620 in

denying Jayo Development the tax exemption; and (3) that the 2013

amendment of Idaho Code section 63-602W(4) clarified the

legislature's intent and supports its interpretation of the statute.

Finding no reversible error, the Supreme Court affirmed.
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No. Idaho Bldg Contractors Assoc. v. City
of Hayden

Court: Idaho

Supreme Court -

Civil Docket: 41316

Opinion Date: February 26, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

The City of Hayden provided sewer service to the residents living in

LKWD-PRR212_01028

LKWD-PRR212_01028



the City and to some persons living outside the City. To do so, the

City entered into a joint powers agreement with the Hayden Area

Regional Sewer Board, which operated a regional wastewater

treatment plant serving the City and two other local entities. The City

charged each customer it serves a bi-monthly fee, which covered a

proportionate share of the operation and maintenance of the City's

sewer collection system and of the operation and maintenance costs

associated with the regional wastewater treatment facility. In addition

to the bi-monthly fee, the City charged a one-time "sewer

capitalization fee" for each new structure, whether residential or

commercial, and for any addition to an existing commercial structure

that would result in an increase in the volume of sewage generated.

The capitalization fee was charged when a building permit is issued.

In March 2006, the City contracted with an engineering company to

update the City's sewer master plan. The engineering company

submitted a capital improvement plan in which it recommended forty

projects that would cost about $20 million in order to replace existing

infrastructure and to construct new infrastructure so that the sewer

system would reach the entire area of city impact and accommodate

anticipated future population growth. In order to finance the project,

the engineering company recommended that the part of the

capitalization fee retained by the City be increased from $735 for one

equivalent residence ("ER") to $2,280 for one ER. In 2010, the North

Idaho Building Contractors Association filed suit to have the fee

declared unlawful because it was an impermissible tax rather than a

fee for services. The district court held that it was lawful and entered

a judgment dismissing the complaint. The City requested an award of

attorney fees, which the court denied. The Contractors Association

appealed the dismissal of its complaint, and the City cross-appealed

the denial of an award of attorney fees. Because there was nothing

in the record showing that as of June 7, 2007, the sum of $2,280 was

the actual cost of providing sewer service to a customer connecting to

the City sewer system and there was no showing that the amount of

the fee was based upon any such calculation, the fee was not

authorized by Idaho Code section 63-1311(1). The Supreme Court

concluded the district court erred in holding that it was.
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Bell v. Indus. Comm’n of Ariz.

Court: Arizona

Supreme Court

Docket: CV-14-0095

Opinion Date: January 30, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law

Linda Bell was injured at her job and underwent surgery for her

injury seventeen months later. Bell requested temporary partial

disability (TPD) compensation to reimburse her for the sick leave and

vacation time she had used following her injury and before her

surgery. The Industrial Commission of Arizona (ICA) denied the

request on the ground that Bell did not had not taken time off work

during the time period for which benefits were requested and that

she did not miss any period of time over one week. The court of

appeals affirmed on the ground that Bell failed to prove she had

satisfied the waiting period created by Ariz. Rev. Stat. 23-1062(B).

The Supreme Court vacated the court of appeals’ opinion and set

aside the ICA award, holding (1) the waiting period for compensation

set forth in section 23-1062(B) applies to claims for all types of

disability including both TPD benefits and temporary total disability

(TTD) benefits; and (2) section 23-1062(B) does not require proof of

an initial period of TTD but does require proof of seven consecutive

calendar days of some type of work-related disability before an

injured employee becomes entitled to compensation for any type of
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disability.
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Fairview Valley Fire v. CA Dept. of
Forestry

Court: California

Court of Appeal

Docket: D065971

Opinion Date: January 30, 2015

Areas of Law: Government Contracts, Government &

Administrative Law

The California Department of Forestry and Fire Protection (Cal Fire)

responds to a wide variety of emergencies throughout the state,

including more than 5,600 wildfires each year. Although Cal Fire itself

owns and operates more than 3,000 fire and emergency response

vehicles, it also depends on the availability of equipment and services

it hires from private vendors. Fairview Valley Fire was a vendor of

emergency vehicles and services, which it provided to Cal Fire and

other governmental agencies for a number of years. Cal Fire sent

Fairview a letter that suspended Fairview's right to provide

emergency vehicles and services. The suspension was based on Cal

Fire's investigation of a 2006 incident in which a Fairview employee

impersonated a high-ranking fire department officer at a morning

briefing being conducted at a fire incident and thereafter contacted

Cal Fire personnel and, in violation of Hired Equipment Policies and

Procedures (HEPP), was able to have Fairview vehicles and personnel

hired outside the normal Cal Fire rotation. Cal Fire's investigation also

disclosed that Fairview personnel falsified shift tickets so that Fairview

was paid for two operators of a vehicle in instances when it was only

entitled to payment for one, resulting in a $6,433 overpayment to

Fairview. The investigation also found that, during the incident,

Fairview employees obtained several hundred gallons of diesel fuel

and then attempted, unsuccessfully, to avoid paying for the fuel.

Fairview appealed its suspension to the Cal Fire regional chief; the

appeal was ultimately rejected. Fairview then filed a civil complaint

against Cal Fire alleging: one cause of action for breach of contract

arising out of a dispatcher's request for two water tenders during the

Witch Creek fire; a cause of action for declaratory relief challenging

Cal Fire's decision not to use its services; and a cause of action for
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Cal Fire's decision not to use its services; and a cause of action for

declaratory relief challenging the lack of competitive bidding under

the HEPP. After review, the Court of Appeal affirmed the trial court's

judgment in favor of Cal Fire: the Court agreed with Cal Fire that the

agency was not required to employ the formal competitive bid

process set forth in the Public Contract Code. Under the express

terms of Cal Fire's written policies and procedures, no binding

contract arises between Cal Fire and an equipment vendor until a

vendor's equipment is actually dispatched by Cal Fire in an

emergency. Further, the Court of Appeal also found the trial court

properly dismissed Fairview's causes of action challenging its

suspension as a Cal Fire vendor. Moreover, Fairview had no claim

related to the underlying suspension because, while the case was

pending in the trial court, Cal Fire lifted the suspension.

http://j.st/4QjB View Case

View Case On: Justia Google Scholar

POM Wonderful LLC v. FTC

Court: U.S. Court of

Appeals for the

District of Columbia

Circuit Docket: 13-

1060

Opinion Date: January 30, 2015

Areas of Law: Antitrust & Trade Regulation, Government &

Administrative Law

After the FTC voted to hold POM and the associated parties liable for

violating the Federal Trade Commission Act (FTC Act), 15 U.S.C.

45(a)(1) and 52(a), and ordered them to cease and desist from

making misleading and inadequately supported claims about the

health benefits of POM products, POM petitioned for review. The court

denied most of petitioners' challenges; the court saw no basis to set

aside the Commission's conclusion that many of POM's ads made

misleading or false claims about POM products; and the Commission

had no obligation to adhere to notice-and-comment rulemaking

procedures. Further, the court held that the Commission's order is

valid to the extent it requires disease claims to be substantiated by at

least one randomized and controlled human clinical trial (RCT); the

order fails Central Hudson scrutiny because it categorically requires

two RCTs for all disease-related claims; the Commission has failed to
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adequately justify an across-the-board two-RCT requirement for all

disease claims by petitioners; and, therefore, Part I of the

Commission's order will be modified to require petitioners to possess

at least one RCT. The court denied the petition for review in all other

respects.
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Marion’s Quality Servs., Inc. v. Neb. Dep’t
of Health & Human Servs.

Court: Nebraska

Supreme Court

Citation: 289 Neb.

982

Opinion Date: January 30, 2015

Areas of Law: Business Law, Government & Administrative

Law

Marion’s Quality Services, Inc. was a Nebraska corporation doing

business as It’s a Kidz World Child Care Center (Center) and as Deb’s

Learning Place Family Child Care Home II (Home). In 2012, the

Nebraska Department of Health and Human Services (DHHS), a state

agency responsible for the enforcement of the Child Care Licensing

Act, revoked Marion’s licenses to operate the Center and the Home.

Marion’s submitted an administrative appeal, and the cases were

consolidated. After an administrative appeal hearing, DHHS upheld

the revocation of the license for the Home but reversed the

revocation of the Center’s license. In lieu of revocation of the license,

DHHS imposed an alternative penalty in the form of additional

probation and a civil penalty. The Supreme Court affirmed, holding

(1) the district court’s ruling upholding DHHS’ findings regarding the

Center’s license was supported by competent evidence and was not

arbitrary, capricious, or unreasonable; and (2) the district court’s

ruling upholding DHHS’ findings regarding the Home’s license was

supported by competent evidence, conformed to the law, and was

not arbitrary, capricious, or otherwise unreasonable.
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Board of Trustees v. City of Omaha

Court: Nebraska

Supreme Court

Citation: 289 Neb.

993

Opinion Date: January 30, 2015

Areas of Law: Government & Administrative Law

Pursuant to the City of Omaha’s home rule charter, the Omaha City

Council enacted an ordinance creating the City of Omaha Police and

Fire Retirement System (System), which was administered by a

board of trustees. The board commenced this declaratory judgment

action against the City asking the district court to construe Omaha’s

home rule charter and applicable ordinances to authorize the board

to retain an actuarial consultant and private legal counsel at city

expense. The district court granted summary judgment for the board.

The Supreme Court affirmed as modified as to the issue of the

board’s authority to retain consultants and reversed and vacated the

portion of the judgment declaring that the board had discretion to

hire independent legal counsel whenever it deemed such retention to

be necessary, holding (1) the district court lacked jurisdiction to

determine the authority of the board to retain outside consultants

other than an actuary; but (2) the court did not err in determining

that the board had legal authority to retain an actuary to undertake a

study of disability benefits paid from the System’s trust fund and that

the cost of such a study is an administrative expense payable by

appropriation from the City’s general fund.
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Whitfield v. City of Atlanta

Court: Supreme

Court of Georgia

Docket: S14A1882

Opinion Date: February 2, 2015

Areas of Law: Constitutional Law, Government &

Administrative Law

James Whitfield filed suit against the City of Atlanta and Secure

Parking Enforcement, LLC (SPE) after his car was booted in Northeast

Atlanta while illegally parked in a lot reserved for customers of a dry

LKWD-PRR212_01037

LKWD-PRR212_01037



cleaning business. In his complaint, Whitfield sought a declaration

that the City ordinance authorizing and regulating vehicle

immobilization was unconstitutional and that the practice of booting

was thus unlawful. In the alternative, Whitfield contended that the

signage in the parking lot where SPE had booted his car failed to

comply with certain specifications prescribed in the immobilization

ordinance, thus entitling him to recover as damages the cost of

removing the immobilization device. The trial court granted the City's

motion to dismiss and ordered SPE, whose answer had been filed by

its owner (a non-lawyer), to obtain counsel by a certain date. When

SPE failed to do so, the trial court struck SPE's answer and entered a

default judgment against SPE for the cost of removing the boot plus

court costs. The trial court rejected Whitfield's contention that the

ordinance was unconstitutional. Despite prevailing on his damages

claim, Whitfield appealed, contending that the trial court erred in

dismissing the City from the suit, and determining that the vehicle

immobilization ordinance was constitutional. After review, the

Supreme Court concluded the trial court erred by not considering the

merits of Whitfield's constitutional challenge. The Court vacated that

portion of the trial court's judgment, but affirmed in all other

respects.
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Campbell vs. County Comm’n of Franklin
County

Court: Supreme

Court of Missouri

Docket: SC94339

Opinion Date: February 3, 2015

Areas of Law: Government & Administrative Law, Zoning,

Planning & Land Use

The Labadie Environment Organization and several individuals

(collectively, Appellants) filed a writ of certiorari challenging the

legality of the Franklin County Commission’s adoption of zoning

amendments allowing Ameren Missouri to build a coal-ash landfill

adjoining its Labadie power plant. Count I of the petition alleged that

the commission failed to conduct a legally sufficient hearing prior to

adopting the zoning amendments, and Count II alleged that the
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zoning amendments were invalid for failing to promote public health,

safety, and welfare. The circuit court entered judgment in favor of

the commission and Ameren. The Supreme Court (1) reversed the

trial court’s judgment of dismissal on Count I, as Appellants stated a

viable claim that the zoning amendments were enacted without a

legally sufficient public hearing; and (2) reversed the judgment

upholding the merits of the commission’s decision to adopt the landfill

zoning amendments, as the commission’s decision to adopt the

amendments is premature until Count I is resolved on its merits by

the trial court.
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Garland v. Ruhl

Court: Supreme

Court of Missouri

Docket: SC94230

Opinion Date: February 3, 2015

Areas of Law: Family Law, Government & Administrative

Law

After Mother applied for child support enforcement services, the

Family Support Division (FSD) issued an administrative child support

order stating the proposed rights and obligations of Mother and

Father. Mother disagreed with the calculation of Father’s monthly

support obligation and filed a petition for judicial review of the FSD

support order. Before Mother’s petition could be heard, Mother and

Father settled on terms more favorable for Mother than the FSD

order. The trial court entered judgment on the basis of the parties’

stipulation. The court then dismissed Mother’s petition for judicial

review as moot. Thereafter, Mother filed an application to have FSD

pay her attorney fees under Mo. Rev. Stat. 536.087. The trial court

dismissed the application, concluding that Mother did not prevail on

her petition for judicial review because it became moot when the trial

court entered a superseding judgment. Mother appealed, arguing

that even though her petition for judicial review was dismissed, she

nevertheless prevailed against FSD because the dismissal resulted

from a more favorable judgment. The Supreme Court affirmed,

holding that because Mother obtained a favorable settlement from

Father in this case, rather than FSD, the trial court correctly

dismissed Mother’s attorney fee application under section 536.087.
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dismissed Mother’s attorney fee application under section 536.087.
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Best Key Textiles Co., Ltd. v. United
States

Court: U.S. Court of

Appeals for the

Federal Circuit

Docket: 14-1327

Opinion Date: February 3, 2015

Areas of Law: Civil Procedure, Government & Administrative

Law, International Trade

Best, a Hong Kong manufacturer, produces Metalized Yarn from

polyester chips melted with metal nanopowders to form

monofilament yarns. Best sought a pre-importation ruling concerning

proper tariff classification in the Harmonized Tariff Schedule (HTSUS),

attaching a laboratory report describing the yarn as having a fiber

content of 100% polyester, with 0.7%- 0.74% metal by weight.

Customs classified the yarn as metalized yarn, HTSUS 5605.00.90,

dutiable at 13.2%, stating “yarn combined with metal in the form of

powder is considered a metalized yarn.” Best then sought a ruing

regarding a “Johnny Collar” garment made of its yarn, asserting the

garment was classifiable under HTSUS 6105.90.8030 as a shirt of

other textile materials (duty rate 5.6%), not HTSUS 6110.30.3053 for

polyester shirts (duty rate 32%). Based on trace amounts of metal

and a label that stated “100% polyester,” Customs classified the

sample as man-made non-metalized fibers under HTSUS

6110.30.3053. Customs subsequently revoked the Yarn Ruling,

reclassifying the yarn as a polyester yarn under HTSUS 5402.47.90

(duty rate 8%). Customs also revoked the Johnny Collar Ruling as

conflicting with the Yarn Ruling, but continued to classify the garment

under 6110.30.30. Best challenged the Yarn Ruling Revocation, but

not the Johnny Collar revocation. The Trade Court sustained the

Revocation. The Federal Circuit vacated with instructions to dismiss

for lack of jurisdiction. Best sought reversal of a Revocation, the

effect of which would be to increase Best ’s own duty rate while

benefiting manufacturers of products made from its yarn. The statute

does not provide jurisdiction over such requests
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PaintCare v. Mortensen

Court: California

Court of Appeal

Docket: B251351

Opinion Date: February 3, 2015

Areas of Law: Environmental Law, Government &

Administrative Law

PaintCare and the American Coatings Association sought a writ of

mandate, entered in favor of the California Department of Resources

Recycling and Recovery to invalidate regulations adopted to

implement and enforce the Architectural Paint Recovery Program

(Pub. Resources Code, 48700). They argued that CalRecycle did not

have the authority to adopt regulations to implement and enforce the

Program and, even if it had the authority, the regulations improperly

enlarge the scope of the Program by setting requirements for

manufacturers that go beyond the Program. The court of appeal

affirmed the trial court’s rejection of the arguments. CalRecycle had

authority to adopt the regulations, which do not go beyond the

Program because they do not dictate how manufacturers comply with

the Program. The regulations set forth what information

manufacturers must provide to CalRecycle to comply with the

Program.
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Two Jinn, Inc. v. Gov't Payment Serv.,
Inc.

Court: California

Court of Appeal

Docket: A136984

Opinion Date: February 3, 2015

Areas of Law: Business Law, Government & Administrative

Law

Aladdin, a licensed bail agent, sought to enjoin GPS from engaging in
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bail agent activities in violation of state licensing and regulatory

requirements. The superior court dismissed Aladdin’s claim for false

advertising under the federal Lanham Act, 15 U.S.C. 1125(a) and

granted a defense motion for summary judgment on claims alleging

violations of California’s Unfair Competition Law, Business and

Professions Code 17200. The court of appeal affirmed, holding that

Aladdin lacked standing to maintain a UCL claim; undisputed evidence

showed that the commercial activities of GPS associated with its

processing of credit or debit card transactions for cash bail payments

do not require GPS to obtain a bail bond license, so that GPS is not in

violation of the UCL; and Aladdin’s complaint failed to state a Lanham

Act claim, as a matter of law.
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U.S. ex rel. Wilson v. Graham Cnty. Soil &
Water

Court: U.S. Court of

Appeals for the

Fourth Circuit

Docket: 13-2345

Opinion Date: February 3, 2015

Areas of Law: Government Contracts, Government &

Administrative Law

Relator appealed the district court's dismissal of her qui tam action

under the False Claims Act (FCA), 31 U.S.C. 3279-3733, for lack of

jurisdiction. Relator alleged that fraudulent invoices were submitted

to the federal government under the Emergency Watershed

Protection Program (EWP) Program in both Graham and Cherokee

Counties. In relator's third amended complaint, she named as

defendants Graham County, the Graham County SWCD, and the

Cherokee County SWCD, along with several individuals. Although the

court found no fault with the district court's factual findings, the

district court applied an incorrect legal standard in reaching its

conclusion as to public disclosure. Rejecting the Seventh Circuit's

view, the court held that a public disclosure requires that there be

some act of disclosure outside of the government. In this case, while

the Audit Report and the USDA Report at issue were disclosed to

government officials charged with policing the type of fraud relator

alleges, nothing in the record suggests that either report actually
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alleges, nothing in the record suggests that either report actually

reached the public domain. Therefore, the public disclosure bar was

not triggered on this basis. That the reports were disclosed to state

and local government agencies as well as federal agencies does not

alter the court's conclusion. Further, the existence of public

information laws does not go against the court's holding. Accordingly,

the district court had jurisdiction over this action and the court

reversed.
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N.H. Right to Life v. U.S. Dep’t of Health &
Human Servs.

Court: U.S. Court of

Appeals for the First

Circuit Docket: 14-

1011

Opinion Date: February 4, 2015

Areas of Law: Government & Administrative Law

In 2011, the Department of Health and Human Services

(“Department”) directly awarded federal grant funds to Planned

Parenthood of Northern New England (“Planned Parenthood”). New

Hampshire Right to Life filed a lawsuit under the Freedom of

Information Act (“FOIA”) seeking documents related to the

Department’s decision to award the federal grant to Planned

Parenthood. The Department released more than 2,500 pages of

documents but withheld documents, citing FOIA exemptions for

confidential commercial information and inter- or intra-agency

memoranda. The district court concluded that the “vast majority” of

documents were properly withheld under FOIA exemptions 4 and 5.

The First Circuit affirmed the district court’s rulings, holding that the

Department met its burden to show that exemption 4 applied to

Planned Parenthood’s submitted documents and that exemption 5

applied to the Department’s withheld internal documents.
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In re Certifiability of Jarmon
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Court: South Dakota

Supreme Court

Citation: 2015 S.D.

8

Opinion Date: February 4, 2015

Areas of Law: Government & Administrative Law

Brett Jarman applied to the Law Enforcement Officers Standards and

Training Commission for law enforcement certification seeking

certification of qualification as a candidate for county sheriff. After a

hearing, the Commission denied the application, concluding that

Jarman did not meet the minimum qualifications for law enforcement

certification due to lack of good moral character. The circuit court

affirmed the Commission’s decision. The Supreme Court affirmed,

holding (1) although Jarman engaged in conduct that a jury

determined to be not criminal and the resulting legal actions were

expunged, the Commission properly acted within its authority in

denying Jarman’s certification based on that conduct; and (2) the

Commission’s findings were established by a preponderance of the

evidence.
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Moore v. K-Mart Corp.

Court: Supreme

Court of Appeals of

West Virginia

Docket: 12-1127

Opinion Date: February 5, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law

Petitioner filed a claim for workers’ compensation for her peripheral

neuropathy that she developed due to toxic exposure to heavy metals

at the workplace. The claim was ruled compensable. Petitioner

subsequently began intravenous chelation therapy at her physician’s

office, a treatment that was medically necessary to treat Petitioner’s

compensable condition. Petitioner sought reimbursement for those

medical expenses. An administrative law judge with the Workers’

Compensation Office of Judges concluded that reimbursement was

appropriate. The Workers' Compensation Board of Review reversed,
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concluding that reimbursement for these medical expenses was

precluded pursuant to West Virginia Code of State Rules 85-20-62.2,

under which a claimant will be denied reimbursement for intravenous

chelation therapy performed in an office. The Supreme Court

reversed, holding that section 85-20-62.2 unreasonably denies

reimbursement when such treatment is medically necessary, in

contravention of W. Va. Code 23-4-3, and it is therefore invalid.

Remanded for entry of an order directing that Petitioner’s reasonable

expenses for medically necessary chelation therapy be reimbursed.
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Lewis County Bd. of Educ. v. Holden

Court: Supreme

Court of Appeals of

West Virginia

Docket: 14-0045

Opinion Date: February 5, 2015

Areas of Law: Labor & Employment Law, Government &

Administrative Law

The Lewis County Board of Education (Board) terminated Michael

Holden’s employment as a school bus driver due to his physical

inability to safely perform his job duties. Holden filed a grievance with

the West Virginia Public Employees Grievance Board, alleging, among

other things, that the Board’s denial of his request for a leave of

absence was improper. The grievance board upheld the Board’s

decision on all issues, determining that Holden was properly

terminated and that his grievance on the leave of absence issue was

not timely filed. The circuit court reversed, concluding that the Board

improperly terminated Holden and that Holden timely filed his

grievance of the Board’s denial of his request for a leave of absence.

The Supreme Court reversed the circuit court’s order and reinstated

the grievance board’s decision, holding that the circuit court erred in

(1) setting aside the grievance board’s decision, as the Board did not

err in terminating Holden based on physical incompetency; and (2)

finding that Holden did not timely file his grievance as to the leave of

absence issue.
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Jones v. State, Bd. of Med. Exam'rs

Court: Supreme

Court of Nevada

Citation: 131 Nev.

Adv. Op. No. 4

Opinion Date: February 5, 2015

Areas of Law: Civil Procedure, Government & Administrative

Law

The Nevada State Board of Medical Examiners filed an administrative

complaint against Appellant, a physician, alleging that Appellant aided

a third party in the unauthorized practice of medicine. When

Appellant failed to comply with a Board-issued subpoena, the Board

petitioned the Second Judicial District Court, located in Washoe

County, for an order compelling compliance with its administrative

subpoena. Appellant filed a motion to change the venue of the

subpoena contempt petition to the Eighth Judicial District Court,

located in Clark County, on the basis that she resided and practiced

medicine in Clark County. The district court denied Appellant’s motion

for a change of venue. The Supreme Court affirmed, holding that the

language of the statute governing venue for contempt petitions

brought by the Board providing that venue is proper in “the district

court of the county in which the proceeding is being conducted”

means that venue lies in the county where the work of the Board

takes place rather than the county where the conduct being

investigated occurred.
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Abarra v. State

Court: Supreme

Court of Nevada

Citation: 131 Nev.

Adv. Op. No. 3

Opinion Date: February 5, 2015

Areas of Law: Civil Rights, Constitutional Law, Government

& Administrative Law
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The Northern Nevada Correctional Center (NNCC) convicted

Appellant, an NNCC correctional officer, of providing legal services for

a fee (an “MJ29” violation). Appellant challenged the MJ29 discipline

through an informal grievance followed by a first-level formal

grievance. After Appellant was informed by NNCC’s associate warden

that he had exhausted the grievance process on this issue, Appellant

filed a complaint in district court arguing that NNCC, among other

things, improperly filed the MJ29 disciplinary charge and violated his

due process rights by refusing to hear his grievance appeals. The

district court dismissed the complaint, concluding that Appellant failed

to exhaust the grievance process and that Appellant had no liberty

interest in a disciplinary appeals process. The Supreme Court

affirmed in part, reversed in part, and remanded, holding that the

district court (1) erred in concluding that Appellant failed to exhaust

his administrative remedies; but (2) correctly determined that

Appellant failed to state a due process claim.
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J.S. v. T'Kash

Court: U.S. 2nd Circuit Court of Appeals

Docket: 11-1287 Opinion Date: April 10, 2013

Judge: Parker

Areas of Law: Civil Rights, Constitutional Law, Government &

Administrative Law

Plaintiff, formerly a participant in the Justice Department's Witness

Security Program, brought suit pursuant to Bivens v. Six Unknown

Named Agents of Fed. Bureau of Narcotics, alleging that he was

terminated from the Program without being afforded procedural due

process. Plaintiff also alleged that following his termination he was

placed in a Segregated Housing Unit (SHU) for 188 days and that

this confinement violated due process and constituted cruel and

unusual punishment. The court held that the district court properly

dismissed plaintiff's claim concerning his termination based on lack

of subject matter jurisdiction in light of 18 U.S.C. 3521(f). However,

with respect to SHU detention, the district court should have sua

sponte granted plaintiff leave to replead before sua sponte

dismissing the complaint. Accordingly, the court affirmed in part and

vacated in part, remanding for further proceedings.

View Case
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United States v. Westchester County,
New York

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-2047 Opinion Date: April 5, 2013

Judge: Pooler

Areas of Law: Government & Administrative Law, Government

Contracts, Public Benefits, Real Estate & Property Law

The County appealed from a judgment of the district court finding

that the County was in violation of its duty to promote source-of-

income legislation under a Stipulation and Order of Settlement and

Dismissal (consent decree) entered into by the County with the

United States to resolve a qui tam action initially brought by relator,

ADC, under the False Claims Act, 31 U.S.C. 3729-33, alleging the

submission of false claims by the County to HUD in order to obtain

federal grant monies for fair housing. As a preliminary matter, the

court held that the district court had jurisdiction to review the

decision of the reviewing magistrate judge under the consent

decree. On the merits, the court held that the County violated the

terms of the consent decree. Accordingly, the court affirmed the

judgment.
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Federal Housing Fin. Agency v. UBS
Americas Inc.

Court: U.S. 2nd Circuit Court of Appeals

Docket: 12-3207 Opinion Date: April 5, 2013

Judge: Chin

Areas of Law: Bankruptcy, Government & Administrative Law, Real

Estate & Property Law, Securities Law

FHFA, as conservator of Fannie Mae and Freddie Mac, sued UBS for

fraud and misrepresentation in connection with the marketing and

sale of mortgage-backed securities. The district court denied UBS's

motion to dismiss and certified its decision for interlocutory appeal.

The court held that the "extender statute" in section 4617(b)(12) of
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the Housing and Economic Recovery Act of 2008 (HERA), Pub. L. No.

110-289, 122 Stat. 2654, applied to this action, and thus concluded

that the district court correctly denied UBS's motion to dismiss for

untimeliness. The court further held that FHFA had standing to bring

this action and the district court correctly denied UBS's motion to

dismiss for lack of standing.
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Molchatsky, et al. v. United States

Court: U.S. 2nd Circuit Court of Appeals

Docket: 11-2510 Opinion Date: April 10, 2013

Judge: Per curiam

Areas of Law: Government & Administrative Law, Injury Law,

Securities Law

Plaintiffs appealed from the district court's grant of the United

States' motion to dismiss plaintiffs' complaints against the SEC for

lack of subject matter jurisdiction pursuant to Rule 12(b)(1).

Plaintiffs also appealed from the district court's denial of plaintiffs'

motion for relief from judgment under Rule 60(b). Plaintiffs sought

to hold the United States liable for SEC employees' failure to detect

Bernard Madoff's Ponzi scheme and for the financial losses that

plaintiffs claimed they suffered as a result. The court affirmed the

district court's dismissal of plaintiffs' claims, finding that the SEC's

actions, along with its regrettable inaction, were shielded by the

Discretionary Function Exception to the Federal Tort Claims Act

(FTCA), 28 U.S.C. 2680(a).
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Paskar v. USDOT

Court: U.S. 2nd Circuit Court of Appeals

Docket: 10-4612 Opinion Date: April 9, 2013

Judge: Hellerstein

Areas of Law: Aviation, Government & Administrative Law

Petitioners sought review of a letter written by the FAA to the City of

New York which endorsed a series of recommendations made by a
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panel of experts regarding the impact of a proposed marine trash-

transfer facility on safe airport operations at LaGuardia Airport. The

court held that, because the letter was not a final order for

purposes of 49 U.S.C. 46110(a), the court was without jurisdiction

to review it and, therefore, dismissed the petition.
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In Re: FEMA Trailer Formaldehyde
Products Liability Lit.

Court: U.S. 5th Circuit Court of Appeals

Docket: 12-30635 Opinion Date: April 9, 2013

Judge: Per curiam

Areas of Law: Government & Administrative Law, Injury Law

This matter arose from the multidistrict litigation (MDL) related to

allegations that the Emergency Housing Units (EHUs) provided by

FEMA in Response to Hurricanes Katrina and Rita contained

materials which emitted dangerous levels of formaldehyde. This

appeal involved only the Louisiana plaintiffs. The court held that the

district court did not err in holding that plaintiffs' negligence claims

regarding the use of EHUs were barred by the discretionary-function

exception to the Federal Tort Claims Act (FTCA), 28 U.S.C. 2671 et

seq. The court affirmed the dismissal of plaintiffs' claims that FEMA

negligently responded to formaldehyde complaints under the

Louisiana Good Samaritan provision of the Louisiana Homeland

Security and Emergency Assistance and Disaster Act, La. Rev. Stat.

Ann. 29:733:1. Finally, the court affirmed the district court's

dismissal of plaintiffs' gross negligence claim under the

misrepresentation exception to the FTCA.
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Unted States v. City of Detroit

Court: U.S. 6th Circuit Court of Appeals

Docket: 11-2517 Opinion Date: April 8, 2013

Judge: Boggs

Areas of Law: Environmental Law, Government & Administrative

Law, Labor & Employment Law
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In 1977, the Environmental Protection Agency sued Michigan,

Detroit, and the Detroit Water and Sewerage Department for

exceeding effluent limitations and failing to satisfy monitoring

requirements under the Clean Water Act, 33 U.S.C. 1251. In 1977,

the district court entered an initial Consent Judgment. Over the next

30 years, the DWSD fell in and out of compliance. In the most

recent round of violations and court orders, the district judge gave a

committee of local officials 60 days to fashion a final plan or face

more intrusive court-ordered remedies. The judge adopted most of

the committee’s recommendations but also directly abrogated some

provisions in collective bargaining agreements of approximately 20

different bargaining units. None of the DWSD unions were parties.

Unions sought to intervene. The district court denied the motions as

untimely. The Sixth Circuit reversed. Although the unions were

aware of the potential significance of the proceedings and failed to

intervene before the court-approved committee returned its

recommendations, total denial of intervention was an abuse of

discretion. The unions have substantial interests at stake that “may

as a practical matter” be impaired absent intervention. While

concerns of delay and re-litigation are serious, they can be

alleviated by limiting the scope of intervention.
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KY Commercial Mobile Radio Serv.
Emergency Telecommunications Bd. v.
Tracfone Wireless, Inc.

Court: U.S. 6th Circuit Court of Appeals

Docket: 11-6215 Opinion Date: April 5, 2013

Judge: Keith

Areas of Law: Communications Law, Government & Administrative

Law, Utilities Law

TracFone provides prepaid wireless phone service primarily through

third-party retailers. The Commercial Mobile Radio Service

Emergency Telecommunications Board, created by the Kentucky

General Assembly to develop an emergency 911 system for wireless

customers, sued to collect unpaid fees from TracFone. KRS §

65.7635 requires wireless providers to collect a fee from their

customers and remit the money to the CRMS for the cost of
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maintaining the 911 system. The district court ruled in favor of the

Board with respect to the interpretation of the statute but declined

to award prejudgment interest on TracFone’s unpaid fees. The Sixth

Circuit affirmed, rejecting an argument concerning ambiguity in the

statute. TracFone was required to remit fees from the effective date

of the statute, regardless of what method it chose.
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Warf v. U.S. Dep't of Veterans Affairs

Court: U.S. 6th Circuit Court of Appeals

Docket: 11-2570 Opinion Date: April 11, 2013

Judge: Martin

Areas of Law: Government & Administrative Law, Labor &

Employment Law

In 1997, Warf began working for Veterans Affairs as a program

assistant to the Chief of Psychology. In 2004, a specialist from

Human Resources performed an audit and concluded that Warf was

performing duties that warranted GS-7 status on the government

pay scale, a step higher than her GS-6 status. Between 2004 and

2008, Warf requested promotions, but nothing happened. In 2008

Warf filed a complaint with the Equal Employment Opportunity

Commission. The director retroactively promoted Warf and she

received back pay. Warf was subsequently denied a promotion and

brought claims of hostile work environment, gender discrimination,

retaliation, and Equal Pay Act violations under Title VII of the Civil

Rights Act, 42 U.S.C. 2000(e), and the Equal Pay Act, 29 U.S.C.

206(d)(1). The district court entered summary judgment in favor of

the department. The Sixth Circuit affirmed. Warf provided no any

evidence that she and DeLong (who got the promotion) performed

substantially similar jobs. Warf’s position was that of an

administrative assistant, which did not encompass any education or

training responsibilities. There is a significant difference between

DeLong, who held a master’s degree in business and had seven

years of experience teaching, and Warf, who was working towards

her bachelor’s degree.
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Midwest Foster Care, etc., et al v.
Kincade, et al

Court: U.S. 8th Circuit Court of Appeals

Docket: 12-1834 Opinion Date: April 8, 2013

Judge: Gruender

Areas of Law: Constitutional Law, Family Law, Government &

Administrative Law, Public Benefits

Providers brought suit against the State, asserting that the Adoption

Assistance and Child Welfare Act of 1980 (CWA), 42 U.S.C. 670 et

seq., gave them a privately enforceable right under 42 U.S.C. 1983

to receive payments from the State sufficient to cover the cost of

certain statutorily enumerated components of foster care. At issue

was whether Congress, in enacting the CWA, evinced a clear intent

to grant foster care providers an individually enforceable right to

foster care maintenance payments sufficiently large to cover the

costs of each item enumerated in section 675(4)(A). The court held

that Congress did not ambiguously confer such a right and,

therefore, affirmed the district court's dismissal of the Providers'

complaint for failure to state a claim.
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In re: Western States Antitrust Litig.

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-16786, 11-
16798, 11-16799, 11-
16802, 11-16818, 11-
16821, 11-16869, 11-
16876, 11-16880

Opinion Date: April 10, 2013

Areas of Law: Energy, Oil & Gas Law, Government & Administrative

Law

These cases arose out of the energy crisis of 2000-2002. Plaintiffs,

retail buyers of natural gas, alleged that defendants, natural gas

traders, manipulated the price of natural gas by reporting false

information to price indices published by trade publications and

engaging in wash sales. The court held that the Natural Gas Act

(NGA), 15 U.S.C. 717 et seq., did not preempt plaintiffs' state

antitrust claims, and reversed the district court's order granting

summary judgment to defendants. The 2003 enactment of FERC's
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Code of Conduct did not affect the court's conclusion that the NGA

did not grant FERC jurisdiction over claims arising out of false price

reporting and other anticompetitive behavior associated with

nonjurisdictional sales. The court found that the district court did not

abuse its discretion in denying the Heartland Plaintiffs' motion for

leave to amend to add a treble damages state law claim and

therefore affirmed the district court's order denying that motion.

The court reversed the district court's order dismissing the AEP

Defendants from the Wisconsin Arandell case for lack of personal

jurisdiction. Because the court agreed with the district court's

conclusion that the plain text of Wisconsin Statutes 133.14 allowed

recovery only by plaintiffs who were direct purchasers under the

voided contract, the court affirmed the district court's order granting

partial summary judgment to DETM.
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Alliance of Nonprofits for Ins. v. Kipper,
et al

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-17871, 11-
16836

Opinion Date: April 8, 2013

Judge: Smith

Areas of Law: Constitutional Law, Government & Administrative

Law, Insurance Law

ANI, a risk retention group, filed suit seeking declaratory and

injunctive relief against the Commissioner and the Division of

Insurance under 42 U.S.C. 1983. ANI claimed that an order of the

Commissioner violated the Liability Risk Retention Act (LRRA), 15

U.S.C. 3902(a)(1). The court held that the Commissioner's Order,

which barred ANI from writing first dollar liability insurance policies

in Nevada, was preempted by the LRRA. Therefore, the court

affirmed the district court's entry of declaratory and injunctive relief

in favor of ANI. However, the LRRA did not confer a right to be free

from state law that could be enforced under 42 U.S.C. 1983,

making fees under 42 U.S.C. 1988 unavailable. Thus, the court

vacated the fee award. Finally, the court remanded so that the

district court could enter a new summary judgment order consistent

with this opinion.

View Case
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Firebaugh Canal Water District, et al v.
United States, et al

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-17715 Opinion Date: April 5, 2013

Judge: Block

Areas of Law: Government & Administrative Law, Injury Law,

Zoning, Planning & Land Use

Firebaugh claimed that a lack of adequate drainage in part of the

Central Valley Project (CVP) caused poor quality water flow into its

service area. Firebaugh argued that Interior should be ordered to

provide the necessary drainage or, alternatively, to pay money

damages. The court held that Interior's broad discretion in matters

of drainage precluded both claims. Firebaugh's proposals did not

involve discrete actions that Interior was legally required to take;

rather, they involved matters of discretion and, as such were

beyond the scope of the Administrative Procedure Act (APA), 5

U.S.C. 706(1). Providing irrigation water without concomitantly

providing adequate drainage for it was a discretionary function and,

therefore, not actionable under the Federal Tort Claims Act (FTCA),

28 U.S.C. 2674.
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Kealoha v. Office of Workers Comp.
Programs

Court: U.S. 9th Circuit Court of Appeals

Docket: 11-71194 Opinion Date: April 9, 2013

Judge: Thomas

Areas of Law: Government & Administrative Law, Injury Law,

Labor & Employment Law

In 2001, petitioner fell from a barge to a dry dock while working as

a ship laborer. He then filed a workers' compensation claim under

the Longshore and Harbor Workers' Compensation Act, 33 U.S.C.

901-950, for the injuries from his fall. In 2003, petitioner shot

himself in the head, causing severe injuries. Petitioner also sought
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compensation for these injuries under the Act, alleging that his

suicide attempt resulted from his 2001 fall and the litigation over

that claim. The Benefits Review Board subsequently affirmed the

ALJ's denial of benefits. The court held, however, that evidence that

a claimant planned his suicide did not necessarily preclude

compensation under the Act because the proper inquiry was

whether the claimant's work-related injury caused him to attempt

suicide. In this case, the ALJ erroneously applied the irresistible

impulse test instead of the chain of causation test. Therefore, the

court granted the petition for review and remanded for further

proceedings. On remand, the question was whether there was a

direct and unbroken chain of causation between petitioner's work-

related injury and his suicide attempt.
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Indiana Boxcar Corp. v. RRRB

Court: U.S. D.C. Circuit Court of Appeals

Docket: 12-1150 Opinion Date: April 9, 2013

Judge: Kavanaugh

Areas of Law: Business Law, Corporate Compliance, Government &

Administrative Law, Labor & Employment Law, Transportation Law

Indiana Boxcar, a holding company that owns several railroads,

petitioned for review of the Board's determination that Indiana

Boxcar was an "employer" for purposes of the Railroad Retirement

Act and the Railroad Unemployment Insurance Act, 45 U.S.C. 231,

351. To be an employer under those two Acts, a company such as

Indiana Boxcar must be "under common control" with a railroad.

Before this case, the Board repeatedly held that parent corporations

like Indiana Boxcar were not under common control with their

railroad subsidiaries. Under Board precedent, the term "common

control" did not usually apply to two companies in a parent-

subsidiary relationship. Here, however, the Board did not adhere to

that precedent and did not reasonably explain and justify its

deviation from its precedent. Therefore, the court held that the

Board's decision was arbitrary and capricious under the

Administrative Procedure Act, 5 U.S.C. 706(2)(A). Accordingly, the

court vacated and remanded to the Board.
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Lesesne v. Doe, et al

Court: U.S. D.C. Circuit Court of Appeals

Docket: 11-7120 Opinion Date: April 9, 2013

Judge: Rogers

Areas of Law: Civil Rights, Constitutional Law, Criminal Law,

Government & Administrative Law

Plaintiff filed a complaint against the District of Columbia and others

regarding the pretrial conditions of his confinement. The District

agreed that the the Prison Litigation Reform Act (PLRA), 42 U.S.C.

1997e(a), requirement did not apply to plaintiff but urged the court

to affirm the grant of summary judgment on his federal claims for

failure to exhaust. The court joined its sister circuits and held that

the PLRA exhaustion requirement did not apply because plaintiff was

not a "prisoner" at the time he filed his complaint. Summary

judgment was therefore inappropriately granted on his federal

claims. As to his intentional infliction of emotional distress (IIED)

claim, the court held that it had been abandoned because neither

plaintiff's proposed amended complaint nor amicus brief, which he

adopted, referenced that claim, and his pro se appellate brief

provided no argument why the dismissal should be reversed.

Accordingly, the court reversed in part and remanded plaintiff's

federal claims to the district court. The court otherwise affirmed the

judgment.
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Christiana Care Health Services v.
Palomino

Court: Delaware Supreme Court

Docket: 63, 2012 Opinion Date: April 11, 2013

Judge: Ridgeley

Areas of Law: Constitutional Law, Government & Administrative

Law, Labor & Employment Law

Claimants Cecil Palomino, Salvador Avila-Hernandez and Julio Munoz

were each injured in different work-related accidents. It was not

disputed that their injuries were compensable under the Worker's
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Compensation Act and that payments of some worker's

compensation have been made. After their doctors recommended

certain treatments, their employers requested determinations of

whether the treatment plans fell outside of the Health Care Practice

("HCAP") Guidelines through a utilization review ("UR"). The UR

panel determined that portions of their treatments were not

approved for coverage. Claimants petitioned the Industrial Accident

Board for review of the UR determination after the 45 day time

window prescribed by Department of Labor Regulation 5.5.1. The

Board dismissed the petitions as untimely. Claimants appealed to

the Superior Court, which determined that the 45 day limit of

Regulation 5.5.1 was invalid because it conflicted with 19 Del. C. sec

2361. The employers appealed from the Superior Court's judgment.

Finding no merit to the appeal, the Supreme Court affirmed.
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Broussard v. Louisiana

Court: Louisiana Supreme Court

Docket: 2012-C-1238 Opinion Date: April 5, 2013

Judge: Knoll

Areas of Law: Government & Administrative Law, Injury Law

Plaintiff Paul Broussard sued the State for damages he sustained

from an accident caused by a misaligned elevator. After a three-day

trial, a jury returned a verdict in Broussard’s favor, finding the offset

between the elevator and lobby floors presented an unreasonable

risk of harm. The district court reduced Broussard’s damages in

proportion to his assigned percentage of fault. The court of appeal

held the jury’s factual determination that the elevator’s defective

condition presented an unreasonable risk of harm was manifestly

erroneous because the defect was open and obvious, and reversed.

The Supreme Court granted Broussard’s writ to further examine,

under the manifest error doctrine, whether a defective condition is

more properly considered an open and obvious hazard where no

duty is owed, rather than an unreasonably dangerous condition

where comparative fault is applicable. After reviewing the applicable

law and the record in its entirety, the Court found the jury’s

unreasonable risk of harm determination was not manifestly

erroneous. Accordingly, the Court reversed the court of appeal and

reinstated the District Court's judgment in its entirety.
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Md. Econ. Dev. Corp. v. Montgomery
County

Court: Maryland Court of Appeals

Docket: 44/12 Opinion Date: April 9, 2013

Judge: Adkins

Areas of Law: Banking, Government & Administrative Law, Tax Law

The Maryland Economic Development Corporation (MEDCO) is a

public corporation established by the legislature to aid in promoting

the economic development of the State. This litigation arose from

MEDCO's involvement in the development of a technology

development center. MEDCO sought a loan with Bank to finance the

center. MEDCO executed a leasehold deed of trust with Bank

requiring MEDCO to pay all recording costs and fees in connection

with filing the loan documents. MEDCO subsequently presented the

deed of trust for recording in Montgomery County, claiming an

exemption from the recordation tax based on Md. Code Ann. Econ.

Dev. 10-129(a), which granted MEDCO a tax exemption "from any

requirement to pay taxes or assessments on its properties or

activities." The county transfer office denied the exemption and

required MEDCO to pay recordation tax. The county department of

finance denied MEDCO's recordation tax refund claim. The tax court

denied MEDCO's petition for appeal. The circuit court reversed, and

the court of special appeals reversed the circuit court. The Court of

Appeals reversed, holding that, based on the plain language of

section 10-129(a), the legislature intended to exempt MEDCO from

paying the recordation tax at issue in this case.
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Elba Township v. Gratiot County Drain
Commissioner

Court: Michigan Supreme Court

Docket: 144166 Opinion Date: April 9, 2013

Judge: Markman

Areas of Law: Constitutional Law, Government & Administrative
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Law, Real Estate & Property Law, Zoning, Planning & Land Use

Elba Township brought an action against the Gratiot County Drain

Commissioner seeking to enjoin the commissioner from

consolidating the drainage districts associated with the No. 181-0

drain and its tributary drains. Elba Township argued that the

consolidation proceedings had violated the Drain Code because the

No. 181-0 drain petition for consolidation lacked the statutorily

required number of freeholder signatures and the notice of the

hearing by the board of determination had been deficient. Plaintiffs

David Osborn, Mark Crumbaugh, Cloyd Cordray, and Rita Cordray

intervened, similarly seeking declaratory and injunctive relief and

claiming that the petition was defective and that the notice of the

meeting of the board of determination was defective, resulting in a

violation of their due process rights. With regard to the due process

claim, plaintiffs’ primary complaint was that some of the property

that would be affected by the drainage project lay outside the

townships listed in the notice, although the notice stated that it was

being sent to persons liable for an assessment. The drain

commissioner moved for summary judgment, arguing that the

appropriate number of signatures had been gathered and that the

notice given appropriately informed those affected by the proposed

consolidation of the date, time, and place of the board-of-

determination hearing. Elba Township and plaintiffs filed cross-

motions for summary judgment. The court granted the drain

commissioner’s motion, finding that only 5 freeholder signatures

were required on the petition rather than the 50 signatures the

township claimed. Elba Township and the Osborn plaintiffs appealed.

The Court of Appeals affirmed the trial court’s exercise of equitable

jurisdiction, but reversed on the merits. Upon review, the Supreme

Court concluded that the lower courts improperly exercised equitable

jurisdiction over the signature-requirement question but properly

exercised such jurisdiction over the question of notice. "The former

question is purely statutory and, as such, there were no grounds on

which the lower courts could properly exercise equitable jurisdiction.

Though the exercise of equitable jurisdiction over the latter question

was proper, we conclude that constitutional due process did not

entitle plaintiffs to receive notice of the 'board of determination'

hearing. The trial court’s order granting summary judgment for

defendant was reinstated.
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Washek v. New Dimensions Home Health
& State Fund Mut. Ins. Co.

Court: Minnesota Supreme Court

Docket: A12-395 Opinion Date: April 10, 2013

Judge: Anderson

Areas of Law: Government & Administrative Law, Insurance Law,

Labor & Employment Law

In 2002, Employee suffered injuries in a work-related accident and

was rendered a paraplegic. Employer and its insurer accepted

liability for Employee's injuries and paid various workers'

compensation benefits. In 2010, Employee filed a medical request

seeing payment for the installation of a ceiling-mounted motorized

lift system. A compensation judge (1) determined that the cost of

making the structural changes was compensable under Minn. Stat.

176.135 because those changes were necessary to provide

Employee with reasonable and necessary medical treatment, and

(2) ordered Employer and its insurer to pay for the modifications in

their entirety. The workers' compensation court of appeals reversed,

concluding that the changes to Employee's home necessary to

permit installation of the lift system constituted "alteration or

remodeling" of Employee's home and that Employer's liability was

therefore limited by Minn. Stat. 176.137. The Supreme Court

affirmed, holding that the cost of the structural modifications to

Employee's residence that were necessary to permit the ceiling-

mounted track system to be installed were "alteration or

remodeling" costs subject to section 176.137 and were not costs of

medical treatment.
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Billings v. Div. of Employment Sec.

Court: Missouri Supreme Court

Docket: SC92682 Opinion Date: April 9, 2013

Judge: Stith

Areas of Law: Government & Administrative Law, Labor &

Employment Law

Appellants Reva Billings and William Morrison worked at a Western
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Union Financial Services (Western Union) call center in Bridgeton.

On July 3, 2008, Western Union advised Billings that she would be

laid off on July 20 and Morrison that he would be laid off on August

7. The U.S. Department of Labor determined the employees were

eligible for Trade Act benefits and set the impact date as July 15,

2008. Appellants subsequently applied for their benefits. The

Missouri Division of Employment Security denied benefits to both on

the grounds that they were separated from employment prior to the

impact date, finding the date of separation for Appellants to be July

3, 2008. The Industrial Relations Commission affirmed. The

Supreme Court reversed and remanded, holding that the

Commission erred in considering Appellants to have ceased work on

the date they received their contractually required advance notice of

the future dates on which they would be furloughed, as the correct

dates were the dates Appellants' furloughs became effective,

notwithstanding that Western Union chose not to be physically

present at the workplace during the notice period.
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Majuba Mining, Ltd. v. Pumpkin Copper,
Inc.

Court: Nevada Supreme Court

Docket: 58149 Opinion Date: April 4, 2013

Judge: Cherry

Areas of Law: Constitutional Law, Energy, Oil & Gas Law,

Environmental Law, Government & Administrative Law

This appeal was taken from a district court order in a quiet title

action. While the appeal was pending, the Bureau of Land

Management (BLM) declared twenty-seven unpatented mining

claims asserted by Appellant forfeit and void by operation of law

because Appellant failed to comply with the statutory mining claim

maintenance requirement. Consequently, Respondent filed a motion

to dismiss the appeal, arguing that the appeal was rendered moot

when the BLM declared Appellant's asserted claims forfeit and void.

The Supreme Court granted the motion to dismiss, holding that the

appeal was moot because the controversy that existed at the

beginning of this litigation concerning superior title was no longer at

issue, and Appellant's claims did not exist as a matter of law.

View Case
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Schultz v. Pojoaque Tribal Police
Department

Court: New Mexico Supreme Court

Docket: 33, Opinion Date: April 11, 2013

Judge: Bosson

Areas of Law: Constitutional Law, Government & Administrative

Law, Injury Law, Labor & Employment Law, Trusts & Estates

In 2002, Pojoaque Tribal Police Officer Kevin Schultz drowned while

rescuing a twelve-year-old boy from the Rio Grande near Pilar. On

the day of the accident, he had taken the day off from work to

chaperone a group of children from his church on a recreational

outing. This case arose when Schultz's widow, Cheryl, filed a claim

for workers' compensation benefits resulting from her husband's

death, but only after the statute of limitations had expired.

Notwithstanding the late filing, Mrs. Schultz contended that the

conduct of the Pojoaque Tribal Police Department caused her to file

after the deadline, and thus, the Supreme Court should consider her

complaint timely filed. Both the Workers' Compensation Judge (WCJ)

and the Court of Appeals decided that Mrs. Schultz's complaint was

not timely filed. However, upon review, the Supreme Court found

that based on the fact of this case, the statute was tolled. Therefore

the Court reversed and remanded the case back to the Court of

Appeals for further proceedings.
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Dawson v. N.D. Dep't of Transportation

Court: North Dakota Supreme Court

Docket: 20120417 Opinion Date: April 11, 2013

Judge: Maring

Areas of Law: Constitutional Law, Criminal Law, Government &

Administrative Law

Tyler Dawson appealed a district court judgment affirming a North

Dakota Department of Transportation hearing officer's decision to

suspend his driving privileges for two years for driving under the
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influence of alcohol. Upon review of the matter, the Supreme Court

concluded a reasoning mind could not reasonably conclude the

finding that Dawson drove or was in physical control of a motor

vehicle within two hours of the performance of a chemical test was

supported by a preponderance of the evidence on the entire record.

Therefore, the Court reversed the district court's judgment and the

Department hearing officer's decision and remanded to the

Department for reinstatement of Dawson's driving privileges.
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HIT, Inc. v. N.D. Dep't of Human Services

Court: North Dakota Supreme Court

Docket: 20120299 Opinion Date: April 4, 2013

Judge: VandeWalle

Areas of Law: Constitutional Law, Government & Administrative

Law

HIT, Inc. appealed a district court judgment affirming the

administrative order requiring HIT to pay back excess

reimbursements in the amount of $90,699.80. HIT argued the

Department used an incorrect method to calculate the margin to

determine whether HIT was required to refund the excess

reimbursements. Furthermore, HIT argued it was reversible error

for the ALJ to defer to the agency's interpretation of its own

regulations. Finding no error, the Supreme Court affirmed.
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Nienow v. Anderson

Court: North Dakota Supreme Court

Docket: 20120434 Opinion Date: April 4, 2013

Judge: Crothers

Areas of Law: Constitutional Law, Government & Administrative

Law, Public Benefits

The North Dakota Department of Human Services appealed a

district court order reversing and remanding the Department's order

decreasing Plaintiff-Appellee Penne Nienow's monthly Supplemental
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Nutrition Assistance Program ("SNAP") benefits. The County

determined Nienow received income from a prior mineral rights

lease and, therefore, the 2011 payment was a recurring lump-sum

payment. The County reduced Nienow's SNAP benefits to $16 per

month. Nienow filed a request for hearing to the Department, and

an evidentiary hearing was held. The County's representative

testified Nienow stated that she leased the mineral rights and

received income from the lease every five years and that she had

leased the rights at least once before. After the hearing, the

administrative law judge ("ALJ") concluded the County correctly

determined Nienow's income and properly reduced her SNAP

benefits. The Department adopted the ALJ's findings and

conclusions. Nienow appealed the Department's order to the district

court. The district court reversed and remanded, concluding

Nienow's payment was a mineral leasing bonus, a nonrecurring

lump-sum payment, and should not have been considered as

income in determining Nienow's eligibility. Upon review of the

matter, the Supreme Court reversed the district court order and

reinstated the Department's final order reducing Nienow's SNAP

benefits.
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Simonson v. Schaefer

Court: Oklahoma Supreme Court

Docket: 110997 Opinion Date: April 9, 2013

Judge: Winchester

Areas of Law: Constitutional Law, Government & Administrative

Law

The plaintiff-appellant sued the defendant-appellee for professional

negligence, breach of contract, and unjust enrichment. The

appellant was a party to a divorce and child custody litigation. The

appellee, a court-appointed psychologist, was to serve as an expert

to conduct an evaluation of the parties and of their children. The

appellant alleged that he paid the appellee for the evaluation and

after several months, as a result of the inaction of the appellee, her

report had not been provided as ordered. The appellant settled the

divorce proceedings in a manner he claimed was injurious to him

and his son. The trial court granted the appellee's motion to dismiss.

The motion urged that as a court-appointed witness, the appellee
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was immune to liability in damages. Though after its review, the

Supreme Court found that as a court-appointed expert, appellee

was indeed immune to liability in damages, "her duty was to the

court." However, because the appellant claimed that the appellee

failed to provide any services whatsoever for the amount paid, the

Court treated those allegations as true: "[a]n expert would not be

entitled to claim a fee for a court-ordered service that was not

provided. This does not mean the appellant must be satisfied with

the fees, but the appellant has a right to have the court decide if

the fees were earned, and whether there was a valid legal defense

to the assertions of the appellant that the appellee neither

completed the required report, nor testified." The appellant

admitted that the underlying child custody was settled, so the trial

court should have also considered the impact the settlement had on

the appellee's opportunity to complete the report or to testify.

Accordingly, the trial court's granting the appellee's motion to

dismiss was reversed and remanded for further consideration.
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James v. Clackamas County

Court: Oregon Supreme Court

Docket: S059680 Opinion Date: April 11, 2013

Judge: Balmer

Areas of Law: Government & Administrative Law, Health Law,

Insurance Law, Labor & Employment Law

The issue before the Supreme Court in this case concerned the

scope of Clackamas County's contractual obligation to provide health

insurance benefits to command officer retirees of the County

Sheriff's Office. A contract between the county and command

officers, including Plaintiff Neil James, required the county to use a

particular fund to pay for a certain level of benefits to command

officers after they retired. The contract added that the obligation to

pay benefits was "contingent upon the availability of sufficient

funding in said fund to pay for the same." After plaintiff retired, the

cost of insurance premiums increased to the point where the fund

was and would for the foreseeable future continue to be insufficient

to pay for the benefits required. The county entered into a new

contract with certain union employees to provide lesser benefits

from a more stable fund, and plaintiff (a retired officer, not a union
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employee) also was provided those lesser benefits. Plaintiff brought

an action against the county, asserting breach of contract. He

maintained that the first contract required the county to pay him full

health insurance benefits and argued that the contingency provision

did not apply because of the creation of the new fund, which had

sufficient money to pay for those benefits. The trial court entered

judgment in favor of plaintiff, but the Court of Appeals reversed.

Upon review, the Supreme Court concluded that the new fund was

the product of a contract that was separate and independent from

the earlier contract. Because the prior fund was insufficient to

provide the agreed level of benefits, the county did not breach its

contractual obligation to provide that level of benefits. Accordingly,

the Court affirmed the appellate court's decision.
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Rivera v. Employees’ Ret. Sys. of R.I.

Court: Rhode Island Supreme Court

Docket: 11-166 Opinion Date: April 8, 2013

Judge: Robinson

Areas of Law: Government & Administrative Law, Labor &

Employment Law

Petitioner, a sergeant with the police department, applied for

accidental disability benefits for post traumatic stress disorder and

anxiety disorder. The Employees' Retirement System of Rhode

Island (retirement board) denied Petitioner's application. The

superior court affirmed the retirement board's decision on the basis

of his conclusion that the court lacked jurisdiction over the case

because Petitioner failed to timely file her appeal and because the

facts would not justify equitable tolling of the deadline for filing an

appeal. The Supreme Court quashed the judgment of the superior

court and remanded with directions that Petitioner's appeal be

considered as timely pursuant to the doctrine of equitable tolling,

holding that, under the circumstances of this case, the trial court

abused its discretion in declining to toll the deadline.
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Easton v. Hanson Sch. Dist. 30-1

Court: South Dakota Supreme Court

Docket: 26434 Opinion Date: April 3, 2013

Judge: Gilbertson

Areas of Law: Government & Administrative Law, Labor &

Employment Law

Claimant was employed full-time by School District (District). The

District later notified Claimant it was replacing her full-time position

with a part-time position, which would consist of seventy-five

percent of the time of Claimant's full-time position and a twenty-five

percent reduction in pay. Claimant rejected the offer of the part-

time position and filed a claim for unemployment benefits. The

Department of Labor and Regulation, Unemployment Insurance

Division concluded that Claimant was eligible to receive

unemployment benefits, and an ALJ affirmed. The Secretary of the

Department of Labor reversed, finding that Claimant was not eligible

to receive unemployment benefits. The circuit reversed, concluding

that the part-time position was not "suitable" employment and that

Claimant had good cause to reject the offer. The Supreme Court

affirmed, holding that Claimant was eligible for unemployment

benefits because the twenty-five percent pay reduction made the

part-time position unsuitable and gave Claimant good cause to

reject the new position.
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Apland v. Bd. of Equalization for Butte
County

Court: South Dakota Supreme Court

Docket: 26196 Opinion Date: April 10, 2013

Judge: Wilbur

Areas of Law: Government & Administrative Law, Real Estate &

Property Law, Tax Law

Appellees John Apland and others (collectively, Apland) and the

Butte County Director of Equalization (Director) were involved in a

dispute over the method Director used to calculate the value of

Apland's rangeland property for tax purposes. In Apland I, the

Supreme Court held that Director failed to comply with the

Constitutional requirements of equality and uniformity and
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remanded with direction to Director to re-determine the property

values after giving appropriate consideration and value to

appurtenant and nontransferable water rights. On remand, the trial

court entered a judgment in favor of Apland, concluding that

Director failed to comply with the directives in Apland I. The

Supreme Court reversed and remanded, holding that Director

properly executed the directives of Apland I but that the record did

not allow the Court to determine whether Director's method of

valuation of Apland's property resulted in an equal and uniform

assessment.
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TracFone Wireless, Inc. v. Comm'n on
State Emergency Commc'ns

Court: Texas Supreme Court

Docket: 11-0473 Opinion Date: April 5, 2013

Judge: Willett

Areas of Law: Government & Administrative Law, Tax Law

The Texas legislature enacted two distinct "e911 fee" statutes to

help fund the State's 911 emergency networks. The first statute,

enacted in 1997, imposed on wireless subscribers a monthly

emergency service fee, collected on the customer's bill. The second

statute, enacted in 2010, imposed on prepaid wireless subscribers a

flat fee collected by the retail seller when a consumer buys prepaid

service. Before 2005, prepaid providers paid $2.3 million in e911

fees under the 1997 law. When the prepaid providers concluded that

tax-preparation errors caused them erroneously to remit millions,

they sought refunds of the amounts already paid. The Commission

on State Emergency Communications (CSEC) initiated a case against

the providers to determine the 1997 law's applicability to prepaid

services. The CSEC adopted the ALJ's proposal for decision, which

construed the 1997 law as imposing the e911 fee on prepaid

wireless. After the legislature enacted the 2010 statute, the prepaid

providers sought review. The trial court ordered refunds, holding

that prepaid wireless was not covered by the 1997 law. The court of

appeals reversed. The Supreme Court reversed, holding that the

pre-2010 statute does not tax prepaid service.
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Cornu-Labat v. Hosp. Dist. No. 2 of Grant
County

Court: Washington Supreme Court

Docket: 86842-5 Opinion Date: April 11, 2013

Judge: Johnson

Areas of Law: Constitutional Law, Government & Administrative

Law, Labor & Employment Law, Professional Malpractice & Ethics

While employed as a physician at Quincy Valley Medical Center

(QVMC), Gaston Cornu-Labat was the subject of several complaints

that raised doubts as to his competency to practice medicine. QVMC

conducted two investigations that ended after the charges against

Dr. Cornu-Labat were not substantiated. Nevertheless, QVMC

requested that Dr. Comu-Labat be psychologically evaluated and

ended the doctor's employment when he failed to consult the

recommended provider. Dr. Cornu-Labat filed a Public Records Act

(PRA) request asking for records related to the hospital's

investigations. QVMC claimed the documents were exempt from

disclosure. The trial court granted summary judgment in favor of

Dr. Cornu-Labat, holding none of the PRA exemptions invoked by

QVMC applied. The court concluded that the records of a peer

review committee that contained nonphysicians could not qualify for

the exemption. Upon review, the Supreme Court determined that

was error. The Court remanded because questions of material fact

remained as to whether the records at issue were prepared for a

regularly constituted peer review body. Further, questions remained

as to whether any records were generated during a confidential

meeting of agents of the QVMC board concerning Dr. Cornu-Labat's

clinical or staff privileges.
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Tegeler v. State ex rel. Workers' Safety &
Comp. Div

Court: Wyoming Supreme Court

Docket: S-12-0205 Opinion Date: April 4, 2013

Judge: Burke
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Areas of Law: Government & Administrative Law, Injury Law,

Labor & Employment Law

Appellant injured her neck and shoulder in a work-related accident.

The Workers' Safety and Compensation Division approved

Appellant's application for temporary total disability benefits but

denied payments of two medical bills related to Appellant's lower

back, concluding that the case was only left open for shoulder and

neck injury. The office of administrative hearings (OAH) upheld the

Division's denial of benefits. Appellant appealed. While on review in

the district court, Appellant's counsel discovered documentation of a

physical therapy session held approximately one month after

Appellant's workplace accident that indicated she was experiencing

pain in the middle of her back. Appellant unsuccessfully filed a

motion to supplement the record with the physical therapy record.

Appellant subsequently dismissed her appeal. Appellant then filed a

Wyo. R. Civ. P. 60(b) motion for relief from final judgment based on

the physical therapy record. The OAH denied the motion. The district

court affirmed. The Supreme Court affirmed, holding (1) Appellant

provided no evidence to support her claim that the failure to

introduce the physical therapy record was caused by her trial

counsel's mistake or inadvertence, and (2) Appellant failed to prove

the significance of the medical record to her claim for benefits

relating to her low back.

http://j.st/aiG View Case

View Case on: Justia  Google Scholar

Forward to a Friend

Have friends who like law?

Forward this email.

Like Justia on Facebook

Find Us on Facebook

Like Justia and enjoy legal

discussions on Facebook.

Follow Justiacom on Twitter

Follow Us on Twitter

Follow Justiacom for news

and updates on Twitter.

Justia.com Free Legal Information Portal www.Justia.com
Federal & State Case Law, Codes & Regs Law.Justia.com
US Federal Case Filings & Dockets Dockets.Justia.com
Daily Opinion Summaries Daily.Justia.com

LKWD-PRR212_01076

LKWD-PRR212_01076



You received this email because you have subscribed to Justia Daily Opinion Summaries. You can
subscribe to summaries for US Courts, including the US Supreme Court, all US Courts of Appeals
and some US state courts.

Visit the Justia Daily Opinion Summaries page to add, edit or remove subscriptions.

If you are experiencing problems with this newsletter, please email our tech support team at
notifications@justia.info.

Unsubscribe From This Newsletter
or unsubscribe kevin.butler@lakewoodoh.net immediately
here.

"Justia" is a registered trademark of Justia Inc.
Justia • Justia, Inc. 1380 Pear Ave Suite 2B Mountain View, CA 94043

Have a Happy Day! Hug the Pug © 2011, Justia Inc.

LKWD-PRR212_01077

LKWD-PRR212_01077



From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, November 19, 2014 5:03 PM
To: Butler, Kevin
Subject: Has America woken up to the rural hospital crisis?

A recent article in USA Today summarized many of the struggles that rural hospitals are experiencing, focusing on several hospitals in the South. The article offers no new
insights, but its appearance indicates that the problems confronting rural hospitals have now entered the mainstream media’s consciousness.
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amendments may improve class settlements
and litigation
Richik Sarkar

“A rose smells sweeter when it's tax free"
Raquel (Rocky) Rodriguez

2015 inflation adjustments for income tax
and estate tax released
Katherine Wensink

House Agriculture and Natural Resources
Committee reports HB 490
Aaron Ockerman

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to kevin.butler@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, November 19, 2014 5:03 PM
To: Bowen, Michael
Subject: Has America woken up to the rural hospital crisis?

A recent article in USA Today summarized many of the struggles that rural hospitals are experiencing, focusing on several hospitals in the South. The article offers no new
insights, but its appearance indicates that the problems confronting rural hospitals have now entered the mainstream media’s consciousness.
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amendments may improve class settlements
and litigation
Richik Sarkar

“A rose smells sweeter when it's tax free"
Raquel (Rocky) Rodriguez

2015 inflation adjustments for income tax
and estate tax released
Katherine Wensink

House Agriculture and Natural Resources
Committee reports HB 490
Aaron Ockerman

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, November 19, 2014 5:03 PM
To: Mayor's Office
Subject: Has America woken up to the rural hospital crisis?

A recent article in USA Today summarized many of the struggles that rural hospitals are experiencing, focusing on several hospitals in the South. The article offers no new
insights, but its appearance indicates that the problems confronting rural hospitals have now entered the mainstream media’s consciousness.
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amendments may improve class settlements
and litigation
Richik Sarkar

“A rose smells sweeter when it's tax free"
Raquel (Rocky) Rodriguez

2015 inflation adjustments for income tax
and estate tax released
Katherine Wensink

House Agriculture and Natural Resources
Committee reports HB 490
Aaron Ockerman

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, November 03, 2014 7:01 AM
To: Butler, Kevin
Subject: In 5 days: Is your business on the wrong side of antitrust laws?

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to kevin.butler@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, November 03, 2014 7:01 AM
To: Mayor's Office
Subject: In 5 days: Is your business on the wrong side of antitrust laws?

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, November 03, 2014 7:01 AM
To: Bowen, Michael
Subject: In 5 days: Is your business on the wrong side of antitrust laws?

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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David Hamburg, MD: Someone Who Is Making the World A
Better Place

J O H N  D E A N

From: Justia Practice Area Opinion Summaries

[notifications=justia.info@mail174.atl121.mcsv.net]

Sent: Friday, May 29, 2015 8:14 AM

To: Kevin Butler

Subject: Internet Law Distributed May 29, 2015

If you are unable to see this message, click here to view it in a web browser.
To ensure delivery to your inbox, please add notifications@justia.info to your address book.

Justia Daily Opinion Summaries is a FREE service.

Subscribe to summaries of US appellate court opinions at

Daily.Justia.com

Practice area emails with summaries from all reviewed courts

are sent weekly.

You May FREELY Redistribute This E-Mail in Whole.

Today on Verdict

Former counsel to the president John W. Dean discusses David A. Hamburg's

new autobiography, <em>A Model of Prevention: Life Lesson</em>. Read

Article

Weekly Opinion Summaries

Internet Law

Weekly Summaries Distributed May 29, 2015

United States v. Apple Inc. 

Antitrust & Trade Regulation, Internet Law 

U.S. Court of Appeals for the Second Circuit
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Receive this and other FREE daily opinion

summaries from Justia

United States v. Apple Inc.

Court: U.S. Court of

Appeals for the

Second Circuit

Docket: 14-60,

Docket: 14-61

Opinion Date: May 28, 2015

Areas of Law: Antitrust & Trade Regulation, Internet Law

The district court found Apple in violation of Section 1 of the Sherman

Antitrust Act, 15 U.S.C. 1, because Apple facilitated and executed a

conspiracy where five of the six largest e-book publishers in the

country entered into a horizontal conspiracy to eliminate retail price

competition in order to raise e-book prices. The district court issued

an external compliance monitor through a permanent injunction. At

issue on appeal is the district court’s denial of the motion to disqualify

the appointed monitor, and modifications of the injunction. The court

concluded that the district court did not abuse its discretion in

declining to disqualify the monitor based on the record before the

district court. The court also concluded that, in light of the court's

intervening interpretation of the injunction, the terms of the

injunction are not currently affected by modifications (if any) made

by the district court. Accordingly, the court affirmed the decisions of

the district court without prejudice. The court ordered the letter at

issue disclosing the fee schedule unsealed and directed the Clerk of

the Court to make that letter publicly available on the docket.
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Daily Opinion Summaries Daily.Justia.com

You received this email because you have subscribed to Justia Daily Opinion Summaries. You can
subscribe to summaries for US Courts, including the US Supreme Court, all US Courts of Appeals
and some US state courts.

Visit the Justia Daily Opinion Summaries page to add, edit or remove subscriptions.
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TODAY'S TOP STORIES

• Is It Trademark Bullying or Savvy Brand Protection?

• Despite Compliance Reform, Bribery Charges at SNC-Lavalin

• New Year, New Strategies for Negotiation in China

• Novae Hires Seasoned Insurance Industry GC

• 3 Employer Responsibilities After a Health Care Hack

• GM Reaches Beyond Inner Circles for New GC

MORE STORIES FROM ALM

• Facebook Recovers $340,000 From Accused Ad Thief

• AmEx Restrictions Violated Antitrust Laws, Judge Finds

• IBM Watson's ROSS: Legal's Best Friend or Worst Nightmare?

• Court Affirms $35K Sanction of White and Williams Lawyer

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

Is It Trademark Bullying or Savvy Brand

Protection?

In some instances companies have to get aggressive to protect their

brands, even if such moves prove unpopular. The... READ MORE »

Despite Compliance Reform, Bribery Charges

at SNC-Lavalin

SNC-Lavalin Group Inc. is reeling from federal fraud and bribery

charges filed by Canadian prosecutors, even after the...

READ MORE »

New Year, New Strategies for Negotiation in

China

Whether goats or sheep are in ascendancy, it's time to update your

approach to negotiation when dealing with companies... READ MORE »

Novae Hires Seasoned Insurance Industry GC

London-based insurance company Novae Group is tapping Alexandra

Moon as its new group general counsel. READ MORE »

 

From: Corporate Counsel Afternoon Update [corporatecounsel@alm.com]
Sent: Friday, February 20, 2015 3:05 PM
To: Police Dept
Subject: Is It Trademark Bullying or Savvy Brand Protection?
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Moon as its new group general counsel. READ MORE »

3 Employer Responsibilities After a Health

Care Hack

Because most data held by health insurers is funneled by employers

that use its health plans, the insurer isn't alone... READ MORE »

GM Reaches Beyond Inner Circles for New GC

For decades General Motors Co. has chosen insiders to lead its

legal department. But the automaker has hired auto industry...

READ MORE »

 

Facebook Recovers $340,000 From Accused

Ad Thief

U.S. District Judge William Alsup balked at the company's request

for more than $1.3 million. READ MORE »

AmEx Restrictions Violated Antitrust Laws,

Judge Finds

Eastern District Judge Nicholas Garaufis said American Express'

rules restricting merchants from steering customers... READ MORE »

IBM Watson's ROSS: Legal's Best Friend or

Worst Nightmare?

The disruptive force of computing on the legal industry may actually

be here sooner than expected. READ MORE »

Court Affirms $35K Sanction of White and

Williams Lawyer

The state Superior Court has affirmed nearly $35,000 in sanctions

leveled against a White and Williams attorney over... READ MORE »

WHO'S HIRING

 

Position title Employer Name Location

In-House Corporate Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Temporary Employee Benefits Attorney
- NYC

JURISolutions New York, New York, United States

In-House Corporate Generalist
Attorney

Carpenter Legal Search, Inc. Calgary, United States

BP - Paralegal/Legal Assistant III (5 to
7 years of experience)

JURISolutions Washington D.C., Washington D.C.,
United States

BP - Paralegal/Legal Assistant IV (7+
years of experience)

JURISolutions Washington D.C., Washington D.C.,
United States

Temporary Patent Prosecution
Attorney - Cleveland Area

JURISolutions Cleveland, Ohio, United States

In-House Contracts Counsel - Greater
Richmond, VA Area

JURISolutions Richmond, Virginia, United States
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Corporate In-House Attorney - Greater
Somerset County, NJ Area

JURISolutions Somerset, New Jersey, United States

Sales & Marketing Commercial
Counsel - Greater Somerset County, NJ
Area

JURISolutions Somerset, New Jersey, United States

Temporary Litigation Paralegal –
Deposition Preaeration

JURISolutions Washington D.C., Washington D.C.,
United States

In-House Corporate Paralegal –
Temporary (4-5 mo.)

JURISolutions Chicago, Illinois, United States

In-House Corporate
Generalist/Transactional Attorney -
Temporary (4-5mo.)

JURISolutions Chicago, Illinois, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions New York, New York, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions New Brunswick, New Jersey, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Philadelphia, Pennsylvania, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Boston, Massachusetts, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Los Angeles, California, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions San Diego, California, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions San Francisco, California, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Seattle, Washington, United States

International Corporate Associate for
Houston Law Firm

Warren Recruiting Houston, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Experienced Transactional Attorney
(DAS)

InSite Wireless Group, LLC Alexandria, Virginia, United States

Temporary Pharmaceutical Contracts
Attorney

JURISolutions New York, New York, United States

In-House Commercial Contracts
Attorney – Temporary, Full time (3
Months)

JURISolutions Minneapolis, Minnesota, United
States
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, October 20, 2014 12:01 PM
To: Mayor's Office
Subject: Is your business on the wrong side of antitrust laws?

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, October 20, 2014 12:01 PM
To: Butler, Kevin
Subject: Is your business on the wrong side of antitrust laws?

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to kevin.butler@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businesshour@mcdonaldhopkins.com]
Sent: Monday, October 20, 2014 12:01 PM
To: Bowen, Michael
Subject: Is your business on the wrong side of antitrust laws?

Bus iness  Hour, Antitrus t Do's  and Don'ts , Staying out of the line of fire

Join our online community:      Follow us:

McDonald Hopkins Business Hour

Antitrust Do’s and Don’ts

Staying out of the line of fire

Wednesday, November 5, 2014
11:30 a.m. to Noon EST – Lunch
Noon to 1:00 p.m. EST – Program

Location:
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Location:
McDonald Hopkins LLC
Fifth Third Center, 600 Superior Avenue, East, Suite 2100
Downtown Cleveland

Complimentary valet parking.
There is no fee for this program.

Click here to register.

Even the best-run businesses can inadvertently end up on the
wrong side of complex antitrust laws and aggressive regulators.
Our antitrust team will provide practical advice and tips on
how your business can:
• Capitalize on the substantial benefits and avoid the pitfalls
associated with trade association participation
• Implement effective e-commerce policies and avoid “hot button”
issues with minimum resale price maintenance and minimum
advertised price policies
• Understand the DOJ’s leniency program and effectively respond
in the event of a DOJ criminal investigation

Questions:
Meredith Loczi at 216.348.5763 or Julie Knapp at 216.348.5428.

Panelists:
McDonald Hopkins LLC
Jennifer D. Armstrong
Member, White Collar and Government Compliance Practice
Biography

Joseph J. Jacobi
Member, White Collar and Government Compliance Practice
Biography

Robin E. Kaplan
Senior Counsel, White Collar and Government Compliance Practice
Biography

McDonald Hopkins LLC
mcdonaldhopkins.com

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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UC Story: Parting Reflections as I Transition Away From
the University of California

V I K R A M  D A V I D  A M A R

From: Bankruptcy - Justia Weekly Opinion Summaries
[notifications=justia.info@mail43.atl51.rsgsv.net]

Sent: Friday, August 14, 2015 11:05 AM
To: Kevin Butler

Subject: Latest 4 Cases This Week: Duty Free Americas, Inc. v. The
Estee Lauder Co. (11th Cir.), Nutt v. Osceola Therapy & Living Cntr., Inc.

(8th Cir.), I ...

If you are unable to see this message, click here to view it in a web browser.
To ensure delivery to your inbox, please add notifications@justia.info to your address book.

Justia Daily Opinion Summaries is a FREE service.

Subscribe to summaries of US appellate court opinions at
Daily.Justia.com

Practice area emails with summaries from all reviewed courts
are sent weekly.

You May FREELY Redistribute This E-Mail in Whole.

Today on Verdict

Law professor and dean designate of the University of Illinois College of Law
Vikram David Amar reflects on his tenure as a professor and administrator at
the University of California. While Amar extols the University as being the
greatest public university system in the world, he highlights a few challenges
that it faces as it moves forward. Read Article

Weekly Opinion Summaries

Business Law

Weekly Summaries Distributed August 14, 2015

Duty Free Americas, Inc. v. The Estee Lauder Co. 
Antitrust & Trade Regulation, Business Law 

LKWD-PRR212_01103

LKWD-PRR212_01103



Receive this and other FREE daily opinion

summaries from Justia

U.S. Court of Appeals for the Eleventh Circuit

Nutt v. Osceola Therapy & Living Cntr., Inc. 
Business Law, Corporate Compliance, ERISA 

U.S. Court of Appeals for the Eighth Circuit

Insulate SB, Inc. v. Advanced Finishing Sys., Inc. 
Antitrust & Trade Regulation, Business Law, Commercial Law 

U.S. Court of Appeals for the Eighth Circuit

Harvey v. Ute Indian Tribe 
Business Law, Civil Procedure, Native American Law 

U.S. Court of Appeals for the Tenth Circuit

Duty Free Americas, Inc. v. The Estee
Lauder Co.

Court: U.S. Court of

Appeals for the

Eleventh Circuit

Docket: 14-11853

Opinion Date: August 7, 2015

Areas of Law: Antitrust & Trade Regulation, Business Law

DFA filed suit against Estee Lauder after Estee Lauder refused to do

business with DFA and communicated that fact to airport authorities

evaluating whether to offer rental space to DFA. DFW alleged three

claims in its amended complaint: (1) attempted monopolization, in

violation of section 2 of the Sherman Act, 15 U.S.C. 2; (2)

contributory false advertising, in violation of section 43(a) of the

Lanham Act, 15 U.S.C. 1125(a); and (3) tortious interference with a

prospective business relationship, in violation of Florida law. The

district court dismissed the suit based on failure to state a claim. The

court concluded that DFW failed to allege basic facts sufficient to state

a claim to relief that is plausible on its face where DFW did not

adequately allege that Estee Lauder engaged in predatory or

anticompetitive conduct for its antitrust claims; DFA does not come

close to establishing standing to seek injunctive relief from the

requirements that Estée Lauder places on its competitors, inasmuch

as DFA no longer does any business with Estée Lauder; DFA failed to

plead sufficient facts from which a court could find that Estée Lauder

made false statements, or, for that matter, was responsible for any
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such statements made by DFA’s competitors in DFA's false advertising

claim; and the complaint failed to allege any improper conduct

sufficient to constitute tortious interference with a business

relationship in violation of Florida law. Accordingly, the court affirmed

the judgment.

http://j.st/4mWw View Case

View Case On: Justia Google Scholar

Nutt v. Osceola Therapy & Living Cntr.,
Inc.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-3364

Opinion Date: August 12, 2015

Areas of Law: Business Law, Corporate Compliance, ERISA

Kevin and Lisa Nutt worked at Osceola Nursing Home. Funds were

withheld from their paychecks as “pre-tax insurance.” After Kevin was

injured, they learned that Osceola had not paid premiums. Their

policy had lapsed; the Nutts owed $233,000 for medical services. The

insurer told Lisa that it could reinstate the policy and pay the bills if

Osceola made the delinquent premium payments. Osceola did not do

so. Osceola then entered into a contract with Cooper, who specialized

in turning around financially troubled nursing homes. Cooper’s

company, Berryville, ultimately took title to the property. Before the

closing, Cooper could assume management under a temporary lease.

Cooper assigned this lease to OTLC, created for the project and

owned by Hargis. Though OTLC was independent, Hargis regularly

worked with Cooper in nursing-home ventures. OTLC operated the

facility for Cooper and Berryville for three years. Nutt told Hargis

about the outstanding bills. Days later, OTLC fired both Lisa and

Kevin. They sued. The court entered default judgment against

Osceola under the Employee Retirement Income Security Act, 29

U.S.C. 1001; found that they could not provide adequate relief; and,

on a theory of successor liability, held OTLC liable. The Eighth Circuit

reversed, stating that if successor liability required only subsequent

operation, it would discourage the free transfer of assets to their

most valuable uses. OTLC was not a party to the unlawful practices of

Osceola and operated without significant connection to the culpable

parties.

LKWD-PRR212_01105

LKWD-PRR212_01105



http://j.st/4m7Q View Case

View Case On: Justia Google Scholar

Insulate SB, Inc. v. Advanced Finishing
Sys., Inc.

Court: U.S. Court of

Appeals for the

Eighth Circuit

Docket: 14-2561

Opinion Date: August 13, 2015

Areas of Law: Antitrust & Trade Regulation, Business Law,

Commercial Law

Graco manufactures fast-set spray foam equipment (FSE) and sells it

to distributors, who resell to consumers like Insulate. In 2005 and

2008 Graco purchased competing FSE manufacturers, ultimately

raising its market share “to above 90%.” In 2007, Graco sent a letter

to its distributors citing the “best efforts” clause in its distributor

agreements, stating: It is our opinion that taking on an additional

competitive product line may significantly reduce the “best efforts” of

a Graco distributor.” In 2009, Foampak, a Graco distributor,

considered carrying Gama products but chose not to after Graco

threatened to end its distributorship. Graco sued Gama, alleging theft

of trade secrets; Gama counterclaimed that Graco had unilaterally

monopolized the FSE market (Sherman Act, 15 U.S.C. 2). In 2013,

the FTC accused Graco of unlawfully acquiring its competitors (Clayton

Act, 15 U.S.C. 18). Graco and the FTC entered a consent agreement

which confirmed Graco would not engage in any practice “that has

the purpose or effect of achieving Exclusivity with any Distributor.”

The agreement did “not constitute an admission by [Graco] that the

law ha[d] been violated.” Insulate filed suit. The Eighth Circuit

affirmed dismissal on the pleadings. Insulate did not adequately

plead concerted action in the existence of written anticompetitive

contracts or implied exclusivity agreements.

http://j.st/4mXU View Case

View Case On: Justia Google Scholar
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Court: U.S. Court of

Appeals for the Tenth

Circuit Docket: 14-

4089

Opinion Date: August 13, 2015

Areas of Law: Business Law, Civil Procedure, Native

American Law

In April 2013, plaintiffs filed a complaint in Utah state court seeking

declaratory and injunctive relief. The complaint sought a declaration

as to the authority of the Ute Indian Tribe of the Uintah and Ouray

Reservation (the "Tribe") over non-Indian businesses operating on

certain categories of land. It also alleged that Dino Cesspooch, Jackie

LaRose, and Sheila Wopsock (individuals affiliated with the Ute Tribal

Employment Rights Office ("UTERO")), had harassed and extorted

plaintiffs in violation of state law. Defendants filed a motion to dismiss

in state court by way of a special appearance, arguing that service of

process had been insufficient, that the state court lacked subject

matter jurisdiction in the absence of a valid waiver of tribal sovereign

immunity, that the Tribe and its officers were immune from suit but

were necessary and indispensable parties, and that plaintiffs failed to

exhaust administrative remedies in tribal court. Cesspooch and

LaRose were properly served. Two attorneys for the defendants

moved for pro hac vice admissions. The motions were granted.

Following a hearing on the motion to dismiss, the state court ordered

further briefing on whether defendants' motion constituted a general

appearance and authorized substituted service on the Tribe and

Wopsock. The court then granted plaintiffs' motion to file an

amended complaint adding additional defendants. The Tribe,

Cesspooch, LaRose, and Wopsock were served the amended

complaint. The Tribe filed a notice of removal in the U.S. District

Court for the District of Utah. In its notice, the Tribe stated that

Cesspooch, LaRose, and Wopsock consented to removal, and that the

remaining defendants would consent. The remaining defendants

(save one) filed consent and joinders to removal. Plaintiffs moved to

remand, arguing that the initial defendants waived their right to

removal (or to consent to removal) by litigating in state court,

removal was untimely, the defendants had not unanimously

consented to removal, and that the federal court lacked subject

matter jurisdiction. The district court granted the motion to remand.

The Tribe appealed the remand order. The Tenth Circuit dismissed

this appeal, finding that under 28 U.S.C. 1447(d), a district court

order remanding a case to state court was "not reviewable on appeal
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or otherwise." Further, the Court held that a district court order

remanding because the defendants did not unanimously join or

consent to removal was patently "not reviewable." In addition, the

Court concluded that the remand order in this case was colorably

characterized as being based on lack of unanimity.
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California Court of Appeal

AT&T Corp. v. Dept. of Rev. 
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Oregon Supreme Court
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Business Law, Civil Procedure, White Collar Crime 
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Delaware Supreme Court

Warren v. Warren

Court: California

Court of Appeal

Docket: B253271

Opinion Date: September 11, 2015

Areas of Law: Business Law

In this accounting action, plaintiff did not give notice of damages to

defendants before their default was entered. Although the court

agreed with cases finding that a plaintiff in an action for accounting

need not give notice of damages before a defendant’s default is

entered, the court also found that an exception to that rule applies:

where, as here, plaintiff knew what his damages were and

defendants did not have access to that information, notice must be
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given before default is entered. Accordingly, the court reversed the

order denying defendants’ motion to set aside their default and

default judgment.

http://j.st/4sp9 View Case

View Case On: Justia Google Scholar

AT&T Corp. v. Dept. of Rev.

Court: Oregon

Supreme Court

Docket: S060150

Opinion Date: September 11, 2015

Areas of Law: Business Law, Government & Administrative

Law, Tax Law

Appellant AT&T (together with subsidiaries) appealed a Tax Court

judgment that denied AT&T's claim for a refund of a portion of the

Oregon corporate excise taxes it paid for tax years 1996 through

1999. The dispute centered on AT&T's sale of interstate and

international phone and data transmissions. The issue this case

presented on appeal to the Supreme Court was whether those sales

were counted in determining the fraction of AT&T's income that

Oregon can tax. AT&T presented a cost study that purported to show

that Oregon did not have the greatest share of the "costs of

performance." The Department of Revenue challenged AT&T's

interpretation of "income-producing activity" and attacked the validity

of its cost study. The Tax Court ruled in favor of the department.

Upon review, the Supreme Court concluded that AT&T did not use a

correct definition of "income-producing activity [:] AT&T's proposed

interpretation [was] network-based; it focused on the operation of its

network as a whole. The correct understanding, however, is

transaction-based; it examines individual sales to customers. AT&T

thus failed to meet its burden of proof, because it did not correctly

calculate the 'costs of performance' for the correct 'income-producing

activities.'"
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Greenwood Products v. Greenwood Forest
Products

Court: Oregon

Supreme Court

Docket: S062497

Opinion Date: September 11, 2015

Areas of Law: Business Law, Civil Procedure, White Collar

Crime

Defendants were in the business of processing and selling industrial

wood products and maintained a large inventory at numerous

distribution centers throughout the United States. In 2002,

defendants and plaintiffs entered into an asset purchase agreement

(PA), which provided for the merger of the two companies, changes

in personnel, and until plaintiffs' purchase of an inventory unit,

plaintiffs, for a fee, would provide defendants with "all management

and administrative services associated with purchasing, processing,

and maintaining [defendants'] inventory." In 2003, plaintiffs' books

were audited by a certified public accountant, Schmidt. Schmidt found

unusual entries in the books and many entries that did not appear to

be related to normal inventory activity. After Schmidt completed his

work on defendants' books, the bookkeeper who was employed by

plaintiffs but was providing inventory-related services to defendants,

was discovered to have embezzled at least $360,000 from

defendants' accounts. Three legal actions (including this case)

ensued. The issue on review in this case was whether the trial court

erred in denying defendants' motion for a new trial under ORCP 64

(B)(4),2 based on the asserted ground of newly discovered evidence.

The trial court determined that defendants' proffered evidence did

not satisfy the legal standard for granting a new trial under that rule.

The Court of Appeals reversed, concluding that defendants' post-trial

proffer qualified as newly discovered evidence, that the evidence was

material for defendants, and that defendants exercised reasonable

diligence in attempting to produce the evidence at trial. Because the

Supreme Court concluded that, irrespective of whether the proffered

evidence was newly discovered and material for defendants,

defendants failed to exercise reasonable diligence to produce the

evidence at trial. Ultimately, the Court concluded the trial court did

not err in denying defendants' motion for a new trial.
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Bandler v. Cohen Rosenthal & Kramer,
LLP

Court: Vermont

Supreme Court

Docket: 2015 VT 115

Opinion Date: September 11, 2015

Areas of Law: Business Law, Civil Procedure, Constitutional

Law

Plaintiffs Michael Bandler and MB&Co, Ltd. ("corporation") filed an

interlocutory appeal of the trial court's ruling that Bandler, a non-

attorney, could not represent corporation in this case. Bandler was

the sole shareholder and president of corporation. Bandler sued

Charter One Bank, raising several claims based on the bank's alleged

failure to honor advertising promises and other representations in

connection with a checking account. He argued that the trial court

violated his due-process rights by ruling on the basis of the parties'

respective written submissions on the issue of representation without

giving him prior notice of its concerns about his representation so that

he could respond "by way of papers [or] argument" before the trial

court issued its ruling. Having "serious concerns about Mr. Bandler's

ability to present the Corporation's claims in this case," the trial court

concluded that allowing Bandler to represent corporation would be

unduly burdensome to the court. The Supreme Court disagreed with

plaintiffs' contention on appeal, finding the trial court acted within its

discretion in deciding the pending motions without a hearing or

argument and without soliciting further written argument from

plaintiffs.
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Litig.
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Opinion Date: September 15, 2015

Areas of Law: Antitrust & Trade Regulation, Business Law,

Class Action
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The U.S. chocolate market is dominated by three companies:

Hershey, Mars, and Nestlé USA (the Chocolate Manufacturers). A

certified class of direct purchasers of chocolate products and a group

of individual plaintiffs alleged that the Chocolate Manufacturers

conspired to raise prices on chocolate candy products in the United

States three times between 2002 and 2007. They offered evidence of

a contemporaneous antitrust conspiracy in Canada. The district court

granted the defendants summary judgment. The Third Circuit

affirmed, finding that the Canadian conspiracy evidence was

ambiguous and did not support an inference of a U.S. conspiracy

because the people involved in and the circumstances surrounding

the Canadian conspiracy are different from those involved in and

surrounding the purported U.S. conspiracy; evidence that the U.S.

Chocolate Manufacturers knew of the unlawful Canadian conspiracy

was weak and, in any event, related only to Hershey. Other

traditional conspiracy evidence was insufficient to create a reasonable

inference of a U.S. price-fixing conspiracy.
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Court: California

Court of Appeal

Docket: B258563

Opinion Date: September 15, 2015

Areas of Law: Business Law, Construction Law, Government

Contracts

The trial court found that a general contractor, Jeff Tracy, Inc., doing

business as Land Forms Construction, did not have a valid license

while performing work on a project for City of Pico Rivera. Therefore,

the court ordered Land Forms to disgorge all compensation paid to it

by the City. Land Forms appealed, contending that the trial court

improperly denied it a jury trial. The court concluded that Land Forms

was entitled to a jury trial on these issues, and therefore reversed

the judgment. However, the court found that Land Forms is not

entitled to any apportionment where Business and Professions Code

section 7031, subdivision (b) does not allow apportionment as a

matter of law. Accordingly, the court reversed the trial court's

judgment.

View Case
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Court: California

Court of Appeal

Docket: E059505

Opinion Date: September 15, 2015

Areas of Law: Business Law, Contracts, Landlord - Tenant

Defendants Charles and Stella Ohaeri leased space for a thrift store

in a shopping center owned by plaintiff AP-Colton LLC. The thrift store

was not a success, and the Ohaeris stopped paying rent. According to

the Ohaeris, AP-Colton had fraudulently induced them to enter into

the lease by stating that a church was going to move into the space

next to theirs, but a competing store moved in instead. AP-Colton

originally filed this case as a limited civil action, in which damages

were limited to $25,000. The Ohaeris filed a cross-complaint seeking

more than $25,000, but they did not pay the $140 fee required to

reclassify the case as an unlimited civil action. Thereafter, AP-Colton

filed an amended complaint seeking more than $25,000, because the

Ohaeris should already have paid the reclassification fee, so AP-

Colton did not pay it. After a bench trial, the trial court rejected the

Ohaeris' fraud claims and awarded AP-Colton $126,437.25. The

Ohaeris argued on appeal of that judgment that among other things,

the case remained a limited civil action, and thus, the trial court erred

by awarding damages of more than $25,000. The Court of Appeal

agreed that the case should have remained a limited civil action. The

Ohaeris, however, took the position below that the case had become

an unlimited civil action, and the trial court accepted this position by

awarding AP-Colton damages in excess of $25,000. The Court of

Appeal held that as a result, the Ohaeris were judicially estopped to

deny that the case was an unlimited civil action. Accordingly, on

condition that it pays the $140 reclassification fee, AP-Colton can

recover the full award.
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Court: Delaware

Supreme Court

Docket: 425, 2015

Opinion Date: September 15, 2015

Areas of Law: Business Law, Corporate Compliance

The United States Court of Appeals for the Second Circuit certified a

question of Delaware law to the Delaware Supreme Court: "If a

shareholder demands that a board of directors investigate both an

underlying wrongdoing and subsequent misstatements by corporate

officers about that wrongdoing, what factors should a court consider

in deciding whether the board acted in a grossly negligent fashion by

focusing its investigation solely on the underlying wrongdoing?" The

plaintiffs in this case made a demand that the board of JPMorgan

Chase & Co. investigate two related issues regarding a high-profile

situation, what the Second Circuit has called the "London Whale

debacle." According to the Second Circuit, these issues were: (1) the

failure of JPMorgan‘s risk management policies to prevent the trading

that resulted in corporate losses; and (2) supposed false and

misleading statements made by JPMorgan management in the wake

of the emergence of the problem. According to the plaintiffs, the

board investigative committee only made findings as to the former

issue by arguing that what management knew when it made

disclosures was the subject of several pages of the report. In the

Delaware Supreme Court's view, Delaware law on the relevant topic

required that the decision of an independent committee to refuse a

demand should only be set aside if particularized facts were pled

supporting an inference that the committee, despite being comprised

solely of independent directors, breached its duty of loyalty, or

breached its duty of care, in the sense of having committed gross

negligence. The Court concluded that the determination of what

constituted gross negligence in the circumstances by definition

required a review of the relevant circumstances facing the directors

charged with acting. The Court requested more information from the

Second Circuit prior to answering the certified question.

http://j.st/4sYj View Case

View Case On: Justia Google Scholar
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TODAY'S TOP STORIES

• Lessons Learned from the Goodyear FCPA Settlement

• What In-House Counsel Want in Law Firm Cybersecurity

• Marketing to the General Counsel

• Savanna Invests in Outside Counsel as New GC

• Compliance Points of View: Regulators and the Regulated

• Sony Email Hack: GCs Tussle Over Nude Video Game Images

SPONSOR SPOTLIGHT:

Start with Practical Law
Practical Law provides legal know-how that gives
lawyers a better starting point. Our expert team of
attorney editors creates and maintains thousands of
practical resources across major practice areas. We go
beyond primary law and traditional research to allow
you to practice more efficiently and improve client
service. Free Trial >>

 

MORE STORIES FROM ALM

• Apple Wins Round Against Ericsson in Patent Fight

• Intuit Accused of Facilitating Tax Fraud

• Players Take Position in StubHub-Ticketmaster Spat

• PDF of Today's Print Edition

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

Lessons Learned from the Goodyear FCPA

Settlement
The U.S. Securities and Exchange

Commission's settlement agreement with

Goodyear Tire & Rubber Co. underscores the...

READ MORE »

What In-House Counsel Want in Law Firm

Cybersecurity
In order to preserve existing client relationships

and secure new corporate clients, law firms need
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to beef up their... READ MORE »

Marketing to the General Counsel
Straight talk from a panel of general counsel at

this year's Legal Marketing Association

conference. READ MORE »

Savanna Invests in Outside Counsel as New GC
Valerie Kitay is leaving Hunton & Williams to

lead the Savanna law department. READ MORE »

Compliance Points of View: Regulators and the

Regulated
At The Wall Street Journal's Newsmaker’s

Forum, representatives from both sides of the

regulatory equation got to share... READ MORE »

Sony Email Hack: GCs Tussle Over Nude Video

Game Images
Among the internal emails WikiLeaks has posted

are discussions involving in-house lawyers,

including one showing that... READ MORE »

 

Apple Wins Round Against Ericsson in Patent

Fight

U.S. District Judge James Donato denied Ericsson's motion to

dismiss a suit over LTE standard-essential patents. READ MORE »

Intuit Accused of Facilitating Tax Fraud

In a suit filed Monday, plaintiffs lawyers claim Intuit failed to

safeguard TurboTax customers from identity theft.... READ MORE »

Players Take Position in StubHub-

Ticketmaster Spat

Latham & Watkins and Arnold & Porter will fight antitrust claims

related to the resale of Golden State Warriors... READ MORE »
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WHO'S HIRING

 

Position title Employer Name Location

Law Firm seeks CPA for Controller Warren Recruiting Houston, Texas, United States

Temp-to-Perm Life Sciences
Transactional Attorney - San Diego

JURISolutions San Diego, California, United States

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Government Contracts Counsel -
Temporary (Compliance/Ethics) -
Greater D.C. Area

JURISolutions Washington D.C., District of
Columbia, United States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Saint Louis, Missouri, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Boston, Massachusetts, United States

Advanced Marketing Counsel Renaissance Financial Corp St. Louis, Missouri, United States
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Steven D. Goldberg, Esq.

In private practice in

his own law firm of

Steven D. Goldberg, PA, he

concentrates his practice in the

areas of business law, alternate

entities, property law and

commercial transactions. Mr.

Goldberg has traveled throughout

Europe, Asia and South America to

lecture on Delaware limited liability

companies on behalf of the Delaware

secretary of state. He earned his

B.A. degree from the University of

Delaware and his J.D. degree, with

honors, from George Washington

University Law School, where he

was a senior associate on the

George Washington Law Review.
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From: myLawCLE [register@mylawclelive.net]
Sent: Wednesday, April 23, 2014 1:50 PM
To: Dowling, Jerome
Subject: LLC Fiduciary Responsibilities 101 | Live CLE

Trouble viewing this email? Read it online

Contact Us | Website

(877) 406 8636

CLE • LLC Fiduciary Responsibilities 101

"Live" CLE Video Rebroadcast

May 6, 2014

11:00 am - 1:00 pm (Eastern)

10:00 am - 12:00 pm (Central)

9:00 am - 11:00 am (Mountain)

8:00 am - 10:00 am (Pacific) 

Can't attend? Get a copy of the self-study video and watch it

later at your convenience.

More Information: Tuition | Agenda | Speaker

This seminar covers what fiduciary responsibilities an

LLC member owes to the company and its other

members, as well as the provisions necessary in LLC

operating agreements to establish these

responsibilities and deal with issues involving them. In

addressing these topics, Mr. Goldberg will examine the

duty of loyalty, duty of care and the implied duties

surrounding LLC management.

Key topics to be discussed:

What fiduciary duties an LLC member owes to the company and its other members

What provisions are necessary in LLC operating agreements

The responsibility of loyalty, the responsibility of care, and other implied duties
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Andrea Agathoklis Murino

Of Counsel in the

Washington, D.C.,

office of Wilson Sonsini Goodrich &

Rosati, her practice focuses on a

wide range of antitrust matters,

including mergers and acquisitions,

conduct investigations, counseling,

and criminal and civil litigation.

Andrea specializes in representing

clients in investigations before the

Department of Justice, the Federal

Trade Commission, state attorneys

general, and international competition

law enforcement agencies. Andrea

also provides advice to trade

associations regarding compliance

with antitrust laws and related

matters.
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View More

"Live" CLE Video Rebroadcast

April 29, 2014

12:00 pm - 1:00 pm (Eastern)

11:00 am - 12:00 pm (Central)

10:00 am - 11:00 am (Mountain)

9:00 am - 10:00 am (Pacific) 

Can't attend? Get a copy of the self-study video and watch it

later at your convenience.

More Information: Tuition | Agenda | Speaker

As federal, state, and private enforcement of the

antitrust laws continues to grow, understanding it’s the

building blocks upon which the law is based is

essential. Please join Andrea Agathoklis Murino for a

digestible primer on the major areas of antitrust law

ranging from criminal enforcement to merger analysis

to monopolization claims to the growing importance of

international enforcement bodies. 

Key topics to be discussed:

Criminal enforcement

Merger analysis

Monopolization claims

The growing importance of international enforcement bodies

Book Online

 

 

New live CLE video broadcasts added each

month, see what's coming up...
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From: i360Gov Daily Download [info@i360gov.com]
Sent: Wednesday, August 28, 2013 6:19 AM
To: tim.malley@lakewoodoh.net
Subject: Napolitano urges successor to prepare for cyber attack

Having trouble viewing this e-mail? Click here to view as a web page.
To ensure our emails reach your inbox, add info@i360gov.com to your address book or Safe Sender List.

Sponsored by Amazon Web Services

i360Gov Daily Download

i360Gov Daily Download
Wednesday, August 28th, 2013
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Policy & Technology. News & Analysis.

Federal Policy & Business

Sperling Expected to Leave White House by Year’s
End

The Wall Street Journal (online registration required): Gene Sperling, one of
President Barack Obama’s top economic advisers, is expected to leave the
White House later this year, vacating a key spot in the Obama
administration’s inner circle, several people familiar with the matter said.

Mr. Sperling is director of the White House’s National Economic Council, a
central post for the policy and political strategy that go into economic
proposals.

Read More | Share:        

How Syria, a Hurricane, or Ben Bernanke Could Move
the Debt Ceiling Deadline

Government Executive: Deadlocked over a deal to raise the debt ceiling,
Congress and the White House are flirting with federal default. But that's not
the worst of it: as the exact date of default is uncertain, any number of
unforeseen events could push our federal finances over the edge.

Read More | Share:        

U.S. Tightens Grip on Telecom

The Wall Street Journal (online registration required): The U.S. government
has used the merger-approval process to increase its influence over the
telecom industry, bringing more companies under its oversight and gaining a
say over activities as fundamental as equipment purchases.

The leverage has come from a series of increasingly restrictive security
agreements between telecom companies and national-security agencies that
are designed to head off threats to strategically significant networks and
maintain the government's ability to monitor communications, according to a
review of the public documents and lawyers who have negotiated the
agreements.

Webinars

Disaster Recovery and COOP: The Latest
Techniques and Tactics for Success

Special Reports & Whitepapers

Government Analytics for Dummies

Disaster Recovery and COOP: The Latest
Techniques and Tactics for Success

A New Positive-ROI Printer/Copier Solution for
State & Local Government Agencies and
Educational Institutions

UPS lends its healthcare logistics expertise to a
worldwide anti-AIDS effort

Predictive analytics for law enforcement—fighting
crime and increasing public safety

Accelerating economic growth and vitality through
smarter public safety management
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Read More | Share:        

US Seeks to Delay Airline-Merger Trial Until March

ABC News:  The U.S. government wants to wait until March for a trial on its
lawsuit aimed at blocking the merger of American Airlines and US Airways, a
deal that would create the world's biggest airline.

The airlines want to start the trial in November. They had hoped to close the
merger next month, but that was before the U.S. Justice Department and six
states filed the antitrust case two weeks ago.

Read More | Share:        

smarter public safety management

Federal Government IT

The Staggering Power of NSA Systems Administrators

Nextgov: In Catch-22, there is a character whose constant desire to go AWOL results in a series of demotions. The reader is
introduced to him as Ex-PFC Wintergreen, a lowly mail clerk. But it turns out that his job affords him extraordinary access to
information.

Read More | Share:        

U.S. Gov't Warned Staff: Android Malware Widespread, Use Protection

eWeek: Google's Android operating system continues to be the predominant target of malware threats, and we mean predominant. In
2012, Android was the target of 79 percent of malware threats, compared with 0.7 percent for iOS, 0.3 percent for BlackBerry and 0.3
percent for Windows Mobile, the U.S. Departments of Justice and Homeland Security said in an unclassified July 23 release intended
for police, fire, EMS and security personnel. - See more at: http://www.eweek.com/security/u.s.-govt-warned-staff-android-malware-
widespread-use-protection.

Read More | Share:        

Department Of Energy Cyberattack: 5 Takeaways

InformationWeek: Is the Department of Energy (DOE) serious about cybersecurity? It appears to be doing better than most federal
agencies, despite two high-profile breaches this year. What follows is a second-day look at what's known about the latest breach, how
it happened and what the agency might do to prevent future attacks.

Read More | Share:        

ONC kicks off behavioral health app challenge

Government Health IT: It’s not so much a developer contest as a call for existing mobile apps — in a rather tight timeframe.

The Office of the National Coordinator on Tuesday opened a new application challenge, this one designed to arm patients with
technology that helps them manage hehavioral healthcare and extend treatment to more patients.

Read More | Share:        

Knowledge Center: Special Reports & Whitepapers

Hadoop for Dummies
An IBM Platform Computing guide
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Hadoop for Dummies is now available!

Discover Effective Data Solutions for Your Organization

In the age of "big data," it's essential for any organization to know how to analyze and manage their ever increasing stores of
information.

Packed with everything you need to know about Hadoop analytics, this handy guide provides you with a solid understanding of the
critical big data concepts and trends, and suggests ways for you to revolutionize your business operations through the implementation
of cost-effective, high performance Hadoop technology.

Register now to download your copy.

Sponsored by IBM.

Download Now | Share:        

HP Reference Solution Guide: Virtualization Generalized Use Case
HP Converged Infrastructure Delivers the Data Center of the Future

Information Technology as a “service” has moved from concept to reality. Early adopters have already deployed major solutions, and
it has become a standard objective for mainstream Information Technology (IT) architects and planners. HP has adopted the term
“Converged Infrastructure” to describe how HP products and services can address this approach. This Reference Architecture guide
provides a business and technical view of the adoption process.

Sponsored by GovConnection and HP.

Download Now | Share:        

Accelerate Virtualization of Your Business-Critical Applications Confidently with Symantec

As your IT business delivery model transforms from a static physical deployment to consolidated virtual workloads to on-demand
service delivery, Symantec virtualization solutions can help you to achieve essential high levels of performance, availability, and trust
you need.

Download this whitepaper to learn how you can obtain:

Visibility and control of virtual applications
Improved storage I/O performance and availability
Reduced application impact from backup and recovery operations
High-performance security and compliance you can trust

Sponsored by Symantec.

Download Now | Share:        

Making the Virtual Infrastructure Non-Stop
And making availability efficient with Symantec's Veritas Cluster Server

The past few years have seen virtualization rapidly move into the mainstream of the data center.  Today, virtualization is often the
defacto standard in the data center for the deployment of any application or service.  This includes important operational or business
systems that are the life blood of the organization.

For mission critical systems, customers necessarily demand a broader level of services than is common among the test and
development environments where virtualization often gains its foothold in the data center.  It goes almost without saying that topmost
in customer's minds are issues of availability.

Download this whitepaper from The Tanega Group for an overview of solutions for enhancing availability protection in the virtual
infrastructure.

Sponsored by Symantec.

Download Now | Share:        

Defense / Intelligence / Homeland Security

NYPD designates mosques as terrorism organizations
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Miami Herald: NEW YORK -- The New York Police Department has secretly labeled entire mosques as terrorism organizations, a
designation that allows police to use informants to record sermons and spy on imams, often without specific evidence of criminal
wrongdoing.

Read More | Share:        

Western intervention looms after reported Syrian chemical weapons attacks

CNN: Warships armed with cruise missiles plow the waters of the eastern Mediterranean Sea. Cabinet-level officials hold a National
Security Council meeting at the White House Tuesday night.

And U.S. officials all but tell U.N. inspectors in Syria to get out of the way.

Read More | Share:        

Napolitano urges successor to prepare for cyber attack

Federal Times: WASHINGTON — Outgoing Homeland Security Secretary Janet Napolitano said Tuesday that her successor must act
quickly to prepare for a major cyber attack.

Read More | Share:        

Hagel Taps Donley to Lead OSD Downsizing Effort

Defense News: WASHINGTON — US Defense Secretary Chuck Hagel has tapped former Air Force Secretary Michael Donley to
oversee a Pentagon downsizing effort to cut the Office of the Secretary of Defense (OSD) headquarters staff by 20 percent over the
next five years.

Read More | Share:        

Government Healthcare - Policy & IT

CDC fortifies infectious disease readiness

Government Health IT: The Centers for Disease Control and Prevention (CDC) has invested in the national infectious disease
infrastructure with an award to states of nearly $76 million, the agency announced on Aug. 20. The funding is intended to help states
and communities strengthen core epidemiology and laboratory capacity needed to track and respond quickly to a variety of infectious
diseases.

Read More | Share:        

White House Publishes Final Regulations For Obamacare's Individual Mandate -- Seven Things
You Need To Know

Forbes: On Tuesday, the Obama administration released the final regulations for Obamacare’s notorious individual mandate—the
provision in the health care law that requires most Americans to purchase health insurance, or pay a fine. Tuesday’s entry in the
Federal Register, spanning 75 pages, contains all of the fine print related to the individual mandate: who it applies to, who is
exempted, and what kinds of insurance satisfy the government’s rules. Here are seven things you need to know about the mandate,
what the law calls your “Shared Responsibility Payment for Not Maintaining Minimum Essential Coverage.”

Read More | Share:        

NY Beacon sees progress despite pitfalls

Healthcare IT News: Three years after procuring a $16.1 million HHS grant to bolster local health IT initiatives and diabetic care
management, the Western New York Beacon Community has chronicled mixed success – at least in the quantifiable sense.
Anecdotally, however, its success becomes much more striking, officials say.

Read More | Share:        
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Final IRS healthcare reform rules address federal premium subsidies

Modern Healthcare (complimentary online subscription): Final Internal Revenue Service healthcare reform law regulations affirm that
low- and middle-income retirees younger than age 65 who are eligible for healthcare coverage from their former employers—but do
not actually enroll in the plans—will be eligible for federal premium subsidies in 2014 to buy coverage through public exchanges.

Read More | Share:        

Knowledge Center: Webinars

How to Achieve Continuous Monitoring

Continuous monitoring streamlines costly security operations to help senior federal officials gain greater visibility into their
organization’s security health and precise information for continuous risk management.  An effective implementation collects data
from ongoing processes, correlates against multiple contextual factors, takes action automatically where appropriate, and presents
the remaining issues in priority order.  The most important and at-risk assets receive the most immediate and significant resources.

Most organizations have baseline capabilities in antivirus, operating system, and application patching assessment, along with SCAP-
enabled products to evaluate FDCC/USGCB compliance.  To embrace continuous monitoring, organizations typically invest first in
real-time asset discovery and vulnerability management, intelligence-driven response, and continuous feedback.  Open interfaces
and standard protocols help agencies integrate these systems with each other and with existing infrastructure at minimal cost.

Join i360Gov’s panel of government experts for this live webinar to learn about current continuous monitoring initiatives in federal
agencies, and to gain best-practice advice for how you can achieve continuous monitoring.  Speakers include:

Dr. Ron Ross, Senior Computer Scientist, Computer Security Division, National Institute of Standards and Technology (NIST)
Dr. Phyllis Schneck, Vice President and Chief Technology Officer, Global Public Sector, McAfee

Who Should Attend?
Federal government policy and technology professionals who are involved with information security and risk management strategy
and initiatives.  Embedded government contractors may also register and attend.

Please note: If you are unable to log into the live event on July 24th, as long as you register now, you will be able to access the
archived event for 3 months following the live event.

Sponsored by Intel and McAfee.

Watch Now | Share:        

Energy - Policy & Technology

Energy Secretary Shifts Focus Of Key Advisory Board

Forbes: The U.S. Department of Energy overhauled the membership of a key independent advisory charged with guiding
development of national energy strategy.

Read More | Share:        

Is Keystone Still Needed to Transport U.S. Oil?

National Journal: WILLISTON, N.D.—One of the earliest and biggest political selling points of the Keystone XL pipeline was that it
would not just bring Canadian oil sands to market but also oil from North Dakota and Montana.

Read More | Share:        

Intelligent Water Consumption: Next Frontier for the Smart Grid?

The Energy Collective: The Rim Fire, a conflagration centered in California’s Tuolumne County, is larger than the city boundaries of
Chicago (with its own interesting history about fire.)  This fire threatens critical power and water infrastructure as well as Yosemite
National Park and property for thousands of people and businesses.

Read More | Share:        
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U.S. to revive loan program that backed Tesla, Fisker

Detroit Free Press: A U.S. alternative-vehicle loan program criticized by Republican lawmakers for financing two failed start-ups will
resume marketing to industry groups and possible applicants, an Energy Department spokeswoman said.

Read More | Share:        

State & Local Government - Policy & Technology

Whatever Happened To ... Texas Town’s QR Codes, Multistate Cloud Storage Initiative, Utah’s
Hybrid Cloud?

Government Technology: No More QR Codes for Manor, Texas

The Original Story: In 2008, the small town of Manor, Texas, began using free QR code technology to provide information to residents
and visitors. The town — located in the Austin metro area and the setting for the 1993 film What’s Eating Gilbert Grape — was
believed to be the first local government to use QR codes for this purpose.

Read More | Share:        

ND: North Dakota Saves for the Future With Today’s Oil Riches

Stateline: A savings account North Dakota created to preserve a portion of its oil and natural gas tax dollars for the future has
exceeded growth estimates in its first two years and could swell to $3 billion by the time state lawmakers decide how to spend it.

Read More | Share:        

Residential PACE Energy Programs Pursue Innovative Approaches

Clean Techies: Although the Federal Housing Finance Agency (FHFA) has created strict requirements for residential property-
assessed clean energy (PACE) programs, a few states and cities are continuing to develop programs and pass legislation.

Read More | Share:        

CA: Two Californian Cities Vying For Solar Capital Of The US

Clean Technica: The fight for the title “Solar Capital of the U.S.” is on, and for two towns in California, things are heating up faster than
a solar panel during summer peak! Earlier this year Lancaster, on the edge of the Mojave Desert north of Los Angeles, became the
first city in the U.S. to mandate solar on new buildings. Months later and 400 miles away, Sebastopol—not far from Napa and Sonoma
—followed suit. On the surface they couldn’t be more different … one a conservative, blue-collar city; the other a pocket of liberal,
small-town wine country charm. Yet the sun unites them.

Read More | Share:        

Education - Policy & Technology

Cost of textbooks in focus as universities launch pilot projects

Inside Higher Ed: The fall semester is upon us, and that means one thing: It’s pilot (project) season for textbooks and their e-
alternatives.

Most students are stepping into their first class either this week or the next, and many of them will find themselves participating in their
institution’s latest cost-saving experiment.

Read More | Share:        

Arne Duncan Wants Special Education Students To Take General Exams
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Huffington Post: Should students with disabilities be held to the same academic standards as their peers? And should schools and
teachers be held accountable for their progress?

U.S. Secretary of Education Arne Duncan answered that question with a resounding yes, proposing a seemingly wonky regulatory
change that could have profound effects on some of the nation's most vulnerable learners.

Read More | Share:        

Federal Oversight Takes Aim at Waiver Compliance

Education Week (online registration required): In the wake of the U.S. Department of Education’s decision to place three states on
“high-risk status” for problems with their No Child Left Behind Act waivers , it’s clear that the federal push to grant states sweeping
flexibility in school accountability will be fraught with stumbles.

Read More | Share:        

Study: Education waivers could leave behind at-risk students

USA Today: WASHINGTON (AP) — Millions of at-risk students could fall through the cracks as the Education Department gives states
permission to ignore parts of No Child Left Behind, according to a study education advocates released Tuesday.

Read More | Share:        

Knowledge Center

Special Reports & Whitepapers

The New Normal: Multi-Everything

Weathering the Storm: How Cloud Management Can Align Competing C-Suite Priorities

ESG Analyst White Paper: Virtualization Management Critical to Achieving Scale and Efficiency

Fighting Fraud with Big Data Visibility and Intelligence - Aberdeen Group paper

Preserving Missions in an Era of Sequestration

Government Analytics for Dummies

Disaster Recovery and COOP: The Latest Techniques and Tactics for Success

A New Positive-ROI Printer/Copier Solution for State & Local Government Agencies and Educational Institutions

UPS lends its healthcare logistics expertise to a worldwide anti-AIDS effort

Predictive analytics for law enforcement—fighting crime and increasing public safety

Accelerating economic growth and vitality through smarter public safety management

Crime Prediction and Prevention: A safer public through advanced analytics

Mobility in State and Local Government: Policies and Trends Concerning BYOD

Big Data in the Government Sector: Big Opportunity, Big Challenge….or Both?

Clusters for Dummies, 2nd Edition

Platform Symphony 5 Performance Update

IBM Platform Computing for Government

Hadoop for Dummies

HP Reference Solution Guide: Virtualization Generalized Use Case

Accelerate Virtualization of Your Business-Critical Applications Confidently with Symantec
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RSS

 
Policy & Technology. News & Analysis.

Federal Policy & Business

Sperling Expected to Leave White House by Year’s
End

The Wall Street Journal (online registration required): Gene Sperling, one of
President Barack Obama’s top economic advisers, is expected to leave the
White House later this year, vacating a key spot in the Obama
administration’s inner circle, several people familiar with the matter said.

Mr. Sperling is director of the White House’s National Economic Council, a
central post for the policy and political strategy that go into economic
proposals.

Read More | Share:        

How Syria, a Hurricane, or Ben Bernanke Could Move
the Debt Ceiling Deadline

Government Executive: Deadlocked over a deal to raise the debt ceiling,
Congress and the White House are flirting with federal default. But that's not
the worst of it: as the exact date of default is uncertain, any number of
unforeseen events could push our federal finances over the edge.

Read More | Share:        

U.S. Tightens Grip on Telecom

The Wall Street Journal (online registration required): The U.S. government
has used the merger-approval process to increase its influence over the
telecom industry, bringing more companies under its oversight and gaining a
say over activities as fundamental as equipment purchases.

The leverage has come from a series of increasingly restrictive security
agreements between telecom companies and national-security agencies that
are designed to head off threats to strategically significant networks and
maintain the government's ability to monitor communications, according to a
review of the public documents and lawyers who have negotiated the
agreements.

Webinars

Disaster Recovery and COOP: The Latest
Techniques and Tactics for Success

Special Reports & Whitepapers

Government Analytics for Dummies

Disaster Recovery and COOP: The Latest
Techniques and Tactics for Success
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Read More | Share:        

US Seeks to Delay Airline-Merger Trial Until March

ABC News:  The U.S. government wants to wait until March for a trial on its
lawsuit aimed at blocking the merger of American Airlines and US Airways, a
deal that would create the world's biggest airline.

The airlines want to start the trial in November. They had hoped to close the
merger next month, but that was before the U.S. Justice Department and six
states filed the antitrust case two weeks ago.

Read More | Share:        

smarter public safety management

Federal Government IT

The Staggering Power of NSA Systems Administrators

Nextgov: In Catch-22, there is a character whose constant desire to go AWOL results in a series of demotions. The reader is
introduced to him as Ex-PFC Wintergreen, a lowly mail clerk. But it turns out that his job affords him extraordinary access to
information.

Read More | Share:        

U.S. Gov't Warned Staff: Android Malware Widespread, Use Protection

eWeek: Google's Android operating system continues to be the predominant target of malware threats, and we mean predominant. In
2012, Android was the target of 79 percent of malware threats, compared with 0.7 percent for iOS, 0.3 percent for BlackBerry and 0.3
percent for Windows Mobile, the U.S. Departments of Justice and Homeland Security said in an unclassified July 23 release intended
for police, fire, EMS and security personnel. - See more at: http://www.eweek.com/security/u.s.-govt-warned-staff-android-malware-
widespread-use-protection.

Read More | Share:        

Department Of Energy Cyberattack: 5 Takeaways

InformationWeek: Is the Department of Energy (DOE) serious about cybersecurity? It appears to be doing better than most federal
agencies, despite two high-profile breaches this year. What follows is a second-day look at what's known about the latest breach, how
it happened and what the agency might do to prevent future attacks.

Read More | Share:        

ONC kicks off behavioral health app challenge

Government Health IT: It’s not so much a developer contest as a call for existing mobile apps — in a rather tight timeframe.

The Office of the National Coordinator on Tuesday opened a new application challenge, this one designed to arm patients with
technology that helps them manage hehavioral healthcare and extend treatment to more patients.

Read More | Share:        

Knowledge Center: Special Reports & Whitepapers

Hadoop for Dummies
An IBM Platform Computing guide
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Hadoop for Dummies is now available!

Discover Effective Data Solutions for Your Organization

In the age of "big data," it's essential for any organization to know how to analyze and manage their ever increasing stores of
information.

Packed with everything you need to know about Hadoop analytics, this handy guide provides you with a solid understanding of the
critical big data concepts and trends, and suggests ways for you to revolutionize your business operations through the implementation
of cost-effective, high performance Hadoop technology.

Register now to download your copy.

Sponsored by IBM.

Download Now | Share:        

HP Reference Solution Guide: Virtualization Generalized Use Case
HP Converged Infrastructure Delivers the Data Center of the Future

Information Technology as a “service” has moved from concept to reality. Early adopters have already deployed major solutions, and
it has become a standard objective for mainstream Information Technology (IT) architects and planners. HP has adopted the term
“Converged Infrastructure” to describe how HP products and services can address this approach. This Reference Architecture guide
provides a business and technical view of the adoption process.

Sponsored by GovConnection and HP.

Download Now | Share:        

Accelerate Virtualization of Your Business-Critical Applications Confidently with Symantec

As your IT business delivery model transforms from a static physical deployment to consolidated virtual workloads to on-demand
service delivery, Symantec virtualization solutions can help you to achieve essential high levels of performance, availability, and trust
you need.

Download this whitepaper to learn how you can obtain:

Visibility and control of virtual applications
Improved storage I/O performance and availability
Reduced application impact from backup and recovery operations
High-performance security and compliance you can trust

Sponsored by Symantec.

Download Now | Share:        

Making the Virtual Infrastructure Non-Stop
And making availability efficient with Symantec's Veritas Cluster Server

The past few years have seen virtualization rapidly move into the mainstream of the data center.  Today, virtualization is often the
defacto standard in the data center for the deployment of any application or service.  This includes important operational or business
systems that are the life blood of the organization.

For mission critical systems, customers necessarily demand a broader level of services than is common among the test and
development environments where virtualization often gains its foothold in the data center.  It goes almost without saying that topmost
in customer's minds are issues of availability.

Download this whitepaper from The Tanega Group for an overview of solutions for enhancing availability protection in the virtual
infrastructure.

Sponsored by Symantec.

Download Now | Share:        

Defense / Intelligence / Homeland Security

NYPD designates mosques as terrorism organizations
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Miami Herald: NEW YORK -- The New York Police Department has secretly labeled entire mosques as terrorism organizations, a
designation that allows police to use informants to record sermons and spy on imams, often without specific evidence of criminal
wrongdoing.

Read More | Share:        

Western intervention looms after reported Syrian chemical weapons attacks

CNN: Warships armed with cruise missiles plow the waters of the eastern Mediterranean Sea. Cabinet-level officials hold a National
Security Council meeting at the White House Tuesday night.

And U.S. officials all but tell U.N. inspectors in Syria to get out of the way.

Read More | Share:        

Napolitano urges successor to prepare for cyber attack

Federal Times: WASHINGTON — Outgoing Homeland Security Secretary Janet Napolitano said Tuesday that her successor must act
quickly to prepare for a major cyber attack.

Read More | Share:        

Hagel Taps Donley to Lead OSD Downsizing Effort

Defense News: WASHINGTON — US Defense Secretary Chuck Hagel has tapped former Air Force Secretary Michael Donley to
oversee a Pentagon downsizing effort to cut the Office of the Secretary of Defense (OSD) headquarters staff by 20 percent over the
next five years.

Read More | Share:        

Government Healthcare - Policy & IT

CDC fortifies infectious disease readiness

Government Health IT: The Centers for Disease Control and Prevention (CDC) has invested in the national infectious disease
infrastructure with an award to states of nearly $76 million, the agency announced on Aug. 20. The funding is intended to help states
and communities strengthen core epidemiology and laboratory capacity needed to track and respond quickly to a variety of infectious
diseases.

Read More | Share:        

White House Publishes Final Regulations For Obamacare's Individual Mandate -- Seven Things
You Need To Know

Forbes: On Tuesday, the Obama administration released the final regulations for Obamacare’s notorious individual mandate—the
provision in the health care law that requires most Americans to purchase health insurance, or pay a fine. Tuesday’s entry in the
Federal Register, spanning 75 pages, contains all of the fine print related to the individual mandate: who it applies to, who is
exempted, and what kinds of insurance satisfy the government’s rules. Here are seven things you need to know about the mandate,
what the law calls your “Shared Responsibility Payment for Not Maintaining Minimum Essential Coverage.”

Read More | Share:        

NY Beacon sees progress despite pitfalls

Healthcare IT News: Three years after procuring a $16.1 million HHS grant to bolster local health IT initiatives and diabetic care
management, the Western New York Beacon Community has chronicled mixed success – at least in the quantifiable sense.
Anecdotally, however, its success becomes much more striking, officials say.

Read More | Share:        
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Final IRS healthcare reform rules address federal premium subsidies

Modern Healthcare (complimentary online subscription): Final Internal Revenue Service healthcare reform law regulations affirm that
low- and middle-income retirees younger than age 65 who are eligible for healthcare coverage from their former employers—but do
not actually enroll in the plans—will be eligible for federal premium subsidies in 2014 to buy coverage through public exchanges.

Read More | Share:        

Knowledge Center: Webinars

How to Achieve Continuous Monitoring

Continuous monitoring streamlines costly security operations to help senior federal officials gain greater visibility into their
organization’s security health and precise information for continuous risk management.  An effective implementation collects data
from ongoing processes, correlates against multiple contextual factors, takes action automatically where appropriate, and presents
the remaining issues in priority order.  The most important and at-risk assets receive the most immediate and significant resources.

Most organizations have baseline capabilities in antivirus, operating system, and application patching assessment, along with SCAP-
enabled products to evaluate FDCC/USGCB compliance.  To embrace continuous monitoring, organizations typically invest first in
real-time asset discovery and vulnerability management, intelligence-driven response, and continuous feedback.  Open interfaces
and standard protocols help agencies integrate these systems with each other and with existing infrastructure at minimal cost.

Join i360Gov’s panel of government experts for this live webinar to learn about current continuous monitoring initiatives in federal
agencies, and to gain best-practice advice for how you can achieve continuous monitoring.  Speakers include:

Dr. Ron Ross, Senior Computer Scientist, Computer Security Division, National Institute of Standards and Technology (NIST)
Dr. Phyllis Schneck, Vice President and Chief Technology Officer, Global Public Sector, McAfee

Who Should Attend?
Federal government policy and technology professionals who are involved with information security and risk management strategy
and initiatives.  Embedded government contractors may also register and attend.

Please note: If you are unable to log into the live event on July 24th, as long as you register now, you will be able to access the
archived event for 3 months following the live event.

Sponsored by Intel and McAfee.

Watch Now | Share:        

Energy - Policy & Technology

Energy Secretary Shifts Focus Of Key Advisory Board

Forbes: The U.S. Department of Energy overhauled the membership of a key independent advisory charged with guiding
development of national energy strategy.

Read More | Share:        

Is Keystone Still Needed to Transport U.S. Oil?

National Journal: WILLISTON, N.D.—One of the earliest and biggest political selling points of the Keystone XL pipeline was that it
would not just bring Canadian oil sands to market but also oil from North Dakota and Montana.

Read More | Share:        

Intelligent Water Consumption: Next Frontier for the Smart Grid?

The Energy Collective: The Rim Fire, a conflagration centered in California’s Tuolumne County, is larger than the city boundaries of
Chicago (with its own interesting history about fire.)  This fire threatens critical power and water infrastructure as well as Yosemite
National Park and property for thousands of people and businesses.

Read More | Share:        
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U.S. to revive loan program that backed Tesla, Fisker

Detroit Free Press: A U.S. alternative-vehicle loan program criticized by Republican lawmakers for financing two failed start-ups will
resume marketing to industry groups and possible applicants, an Energy Department spokeswoman said.

Read More | Share:        

State & Local Government - Policy & Technology

Whatever Happened To ... Texas Town’s QR Codes, Multistate Cloud Storage Initiative, Utah’s
Hybrid Cloud?

Government Technology: No More QR Codes for Manor, Texas

The Original Story: In 2008, the small town of Manor, Texas, began using free QR code technology to provide information to residents
and visitors. The town — located in the Austin metro area and the setting for the 1993 film What’s Eating Gilbert Grape — was
believed to be the first local government to use QR codes for this purpose.

Read More | Share:        

ND: North Dakota Saves for the Future With Today’s Oil Riches

Stateline: A savings account North Dakota created to preserve a portion of its oil and natural gas tax dollars for the future has
exceeded growth estimates in its first two years and could swell to $3 billion by the time state lawmakers decide how to spend it.

Read More | Share:        

Residential PACE Energy Programs Pursue Innovative Approaches

Clean Techies: Although the Federal Housing Finance Agency (FHFA) has created strict requirements for residential property-
assessed clean energy (PACE) programs, a few states and cities are continuing to develop programs and pass legislation.

Read More | Share:        

CA: Two Californian Cities Vying For Solar Capital Of The US

Clean Technica: The fight for the title “Solar Capital of the U.S.” is on, and for two towns in California, things are heating up faster than
a solar panel during summer peak! Earlier this year Lancaster, on the edge of the Mojave Desert north of Los Angeles, became the
first city in the U.S. to mandate solar on new buildings. Months later and 400 miles away, Sebastopol—not far from Napa and Sonoma
—followed suit. On the surface they couldn’t be more different … one a conservative, blue-collar city; the other a pocket of liberal,
small-town wine country charm. Yet the sun unites them.

Read More | Share:        

Education - Policy & Technology

Cost of textbooks in focus as universities launch pilot projects

Inside Higher Ed: The fall semester is upon us, and that means one thing: It’s pilot (project) season for textbooks and their e-
alternatives.

Most students are stepping into their first class either this week or the next, and many of them will find themselves participating in their
institution’s latest cost-saving experiment.

Read More | Share:        

Arne Duncan Wants Special Education Students To Take General Exams
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Huffington Post: Should students with disabilities be held to the same academic standards as their peers? And should schools and
teachers be held accountable for their progress?

U.S. Secretary of Education Arne Duncan answered that question with a resounding yes, proposing a seemingly wonky regulatory
change that could have profound effects on some of the nation's most vulnerable learners.

Read More | Share:        

Federal Oversight Takes Aim at Waiver Compliance

Education Week (online registration required): In the wake of the U.S. Department of Education’s decision to place three states on
“high-risk status” for problems with their No Child Left Behind Act waivers , it’s clear that the federal push to grant states sweeping
flexibility in school accountability will be fraught with stumbles.

Read More | Share:        

Study: Education waivers could leave behind at-risk students

USA Today: WASHINGTON (AP) — Millions of at-risk students could fall through the cracks as the Education Department gives states
permission to ignore parts of No Child Left Behind, according to a study education advocates released Tuesday.

Read More | Share:        
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Officers rigorously trained to arrest and remove criminal aliens
 
Glynco, GA, May 21 - U.S. Immigration and Customs
Enforcement's (ICE's) officers from Enforcement and Removal
Operations (ERO) need to be prepared for any situation in
targeting some the most dangerous criminals in the nation. Their
role is to investigate, identify, and arrest those who not only
came to the U.S. unlawfully, but who turned to a life of crime
and don't want to be caught, such as gang members, drug
dealers and violent criminals, the agency says.

ERO officers enter a career field that requires rigorous and intense training. Recruits are trained
at the ICE Academy at both the Federal Law Enforcement Training Center in Glynco, GA and in
Charleston, SC.

Brian Figueiredo, a deportation officer in New York said, "All training was conducted as if we
were in the field. We always moved in a stack, had our weapons and took everything seriously.
Ensuring it was as real as possible was mandatory." More
 

World Health Assembly addresses antimicrobial resistance, immunization
gaps and malnutrition

Geneva, May 25 - The World Health Assembly has agreed on
resolutions to tackle antimicrobial resistance; improve access to
affordable vaccines and address over- and under-nutrition.

Delegates at the World Health Assembly endorsed a global action plan
to tackle antimicrobial resistance - including antibiotic resistance, the
most urgent drug resistance trend. Antimicrobial resistance is occurring
everywhere in the world, compromising our ability to treat infectious
diseases, as well as undermining many other advances in health and medicine.

The plan sets out objectives including improving awareness and understanding of antimicrobial
resistance; strengthening surveillance and research; reducing the incidence of infection;
optimizing the use of antimicrobial medicines; and ensuring sustainable investment in countering
antimicrobial resistance. More
 

F5 to present at upcoming technology and investor conferences
 
Seattle, WA, May 22 - F5 Networks, Inc. (NASDAQ: FFIV) has announced that
company management will participate in two technology-focused investor
conferences this week in New York, NY. F5 representatives at each event will
include Manny Rivelo, EVP of Strategic Solutions, and Andy Reinland, EVP
and Chief Financial Officer.

D.A. Davidson 7th Annual Technology Forum will be held at the Grand Hyatt
New York. F5's presentation will begin at 10:45 a.m. ET on Wednesday, May 27.

Bernstein's 31st Annual Strategic Decisions Conference will be held at the Waldorf Astoria
New York. F5's presentation will begin at 11:00 a.m. ET on Thursday, May 28. 

Direct links to live event webcasts will be available at https://f5.com/about-us/investor-
relations and archived copies will be accessible through June 28, 2015. More
 

Kroll Ontrack differentiates relativity offering with assisted-redaction
functionality

LKWD-PRR212_01143

LKWD-PRR212_01143



published

every business day.

Copyright © 2014
All rights reserved.

World Business Media, LLC
P.O. Box 7608
Greenwich, CT  06866

GSN Logo

functionality

Minneapolis, MN, May 21 - Kroll Ontrack, a provider
of ediscovery and data recovery solutions, has announced the
enhancement of its Relativity offering that empowers legal
counsel to take an automated approach to applying redactions. Innovative assisted-redaction
technology identifies and redacts Personally Identifiable Information (PII), privileged or other
pertinent information based on user-defined criteria, simplifying the manual redaction process
and reducing the risk of inadvertent disclosure.

"Combing through data for sensitive or privileged information is a critical, yet arduous and time-
consuming component of legal review," said John Grancarich, vice president of product
management, Kroll Ontrack. "In addition, inadvertent disclosure can trigger a wave of expensive
and distracting challenges for both parties. The assisted-redaction application featured in Kroll
Ontrack's Relativity offering allows counsel to quickly identify, verify and apply user-defined
redactions, while still offering our users full control to review, approve or reject each applied
redaction." More
 

Autodesk cloud offerings achieve milestone in FedRAMP compliance
process

San Francisco, May 21 - Autodesk, Inc. (NASDAQ:ADSK) has
announced that it has initiated the U.S. federal government
compliance process for cloud products and services known as the
Federal Risk and Authorization Management Program (FedRAMP).

FedRAMP compliance will allow Autodesk to better serve government agencies that require the
certification to use cloud offerings such as Autodesk A360 and Autodesk BIM 360 Glue to drive
innovation, agility and efficiencies. Autodesk achieved FedRAMP "in process" status by
partnering with the United States Army Corps of Engineers (USACE) and will continue to work
toward FedRAMP security requirements through USACE. Autodesk has worked closely with the
federal agency for the last decade, helping to ensure that industry standards, such as Building
Information Modeling (BIM), are easily and effectively used throughout the Corps' engineering
programs.

"Federal agencies and system integrators have been requesting access to Autodesk cloud
products for some time now as they need the agility and performance that cloud-based design
technologies deliver," said Amar Hanspal, Autodesk Senior Vice President, Information Modeling
& Platform Group. "The 'in process' ranking brings us one step closer to fulfilling that
need." More
 

Exelis shareholders approve acquisition by Harris Corporation

McLean, VA, May 22 - Exelis Inc. (NYSE: XLS) has announced that its
shareholders approved the merger agreement providing for the acquisition
of Exelis by Harris Corporation during a special meeting of shareholders.
More than 97 percent of the shares voted at the special meeting voted in
favor of the transaction, representing more than 79 percent of all outstanding shares of Exelis.

Exelis also announced today that on May 21, 2015, Exelis and Harris received notification that
the Department of Justice had terminated the waiting period applicable to the merger under the
Hart-Scott-Rodino Antitrust Improvements Act.

The approval of the merger agreement by Exelis shareholders and the termination of the Hart-
Scott-Rodino waiting period were two of the final conditions to the closing of the
acquisition. More
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From: McDonald Hopkins Business Advocate [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, July 16, 2014 4:16 PM
To: Butler, Kevin
Subject: One customer's nightmare goes viral
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Fannie Mae found liable for all unpaid condo
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From: McDonald Hopkins Business Advocate [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, July 16, 2014 4:16 PM
To: Mayor's Office
Subject: One customer's nightmare goes viral
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Fannie Mae found liable for all unpaid condo
assessments
Alexa Guevara
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From: McDonald Hopkins Business Advocate [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, July 16, 2014 4:16 PM
To: Bowen, Michael
Subject: One customer's nightmare goes viral
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July 16, 2014

Guest Author
Why is my electric
bill so high?
Fred Graft, President of
Worthington Energy
Consultants
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Situations
July 24, 2014
12:00-1:15 PM EDT

Energy Forum:
Keystrokes to Kilowatts
– the Benefits of
Enterprise Data Centers
August 6, 2014
12:00-1:00 PM EDT

A compilation of timely content on our Business Advocate

community. Click here to collaborate and become a member
today.

One customer's nightmare
goes viral
Peter Berk

Rise above the ‘lightning rods of controversy’
Michael Snyder

Providers pay the price for
employing excluded individuals
Rick Hindmand

Energy company faces criminal
antitrust bid-rigging trial
Jennifer Armstrong

 
Beware of indemnification provisions in
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Fannie Mae found liable for all unpaid condo
assessments
Alexa Guevara

 
Recent appeals case enforces a general
implied covenant waiver in oil and gas lease
Ann Hunt
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TODAY'S TOP STORIES

• Patent Cease and Desist Letters and Declaratory Judgments

• NPE Litigation Cost Companies $12.2B in 2014

• Creating a Robust Data Management and Protection Program

• NanoLumens Lights Up a Big-Picture GC

• DOJ Has Some Cybersecurity Do's and Don'ts

• Dissenting SEC Commissioner Blasts Deutsche Bank Waiver

• Presented by the U.S. Chamber Institute for Legal
Reform - Undoing Checks and Balances: State
Attorneys General and Settlement Slush Funds

 

MORE STORIES FROM ALM

• Appeals Court Hits Pause on First US Biosimilar

• Standing Room Only for Antitrust Case Against Food

Distributors

• Federal Jury Awards $7.8M in Drone Patent Case

• K&L Gates Absorbs Austin Shop, Plus More Lateral Moves

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

Patent Cease and Desist Letters and

Declaratory Judgments
Almost every company has sent or received a

cease and desist letter asserting a violation of

some intellectual property... READ MORE »

NPE Litigation Cost Companies $12.2B in

2014
According to RPX Corp.’s third annual "NPE

Cost Report," nonpracticing entity plaintiffs sued

approximately 2,000 companies... READ MORE »

 

From: Corporate Counsel Afternoon Update [corporatecounsel@alm.com]
Sent: Wednesday, May 06, 2015 2:00 PM
To: Police Dept
Subject: Patent Cease and Desist Letters and Declaratory Judgments
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Creating a Robust Data Management and

Protection Program
For any privacy, data protection and information

governance program to be effective, it requires a

multidisciplinary... READ MORE »

NanoLumens Lights Up a Big-Picture GC
The digital display manufacturer has named

Mark Carlson as both general counsel and vice

president of strategic initiatives. READ MORE »

DOJ Has Some Cybersecurity Do's and Don'ts
The U.S. Department of Justice has released a

document outlining suggestions for victim

response and reporting of breaches,...

READ MORE »

Dissenting SEC Commissioner Blasts Deutsche

Bank Waiver
An official with he U.S. Securities and Exchange

Commission has criticized the agency's practice

of waiving certain... READ MORE »

 
• Presented by JAMS: There's Always Time for a
Second Opinion

Appeals Court Hits Pause on First US

Biosimilar

The appeals court issued an injunction Tuesday preventing the

release of Sandoz's Zarxio until a challenge by rival... READ MORE »

Standing Room Only for Antitrust Case

Against Food Distributors

Kicking off his opening statement in a merger trial that pits the

Federal Trade Commission against Sysco Corp. and... READ MORE »

Federal Jury Awards $7.8M in Drone Patent

Case

An American drone maker has won $7.8 million in damages from a

French competitor that infringed on its patents. READ MORE »

K&L Gates Absorbs Austin Shop, Plus More

Lateral Moves

Despite a recent spate of departures, K&L Gates absorbed three-

partner Moltz Morton & Glenn in Austin, Texas;... READ MORE »
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WHO'S HIRING

 

Position title Employer Name Location

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Saint Louis, Missouri, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Boston, Massachusetts, United States

Advanced Marketing Counsel Renaissance Financial Corp St. Louis, Missouri, United States

General Counsel - Consumer
Technology Company

Confidential Los Angeles, California, United
States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Chicago, Illinois, United States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Boston, Massachusetts, United States
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Email Management Area

Please do not reply to the address you received this email from. Manage your email communications below.
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TODAY'S TOP STORIES

• Patents Should Be for Invention, Not Litigation

• Insider Trading and 'Doctrinal Novelty'

• Can Internal Auditors and GCs Get Along?

• In-House Lawyers Can Say 'No' While Also Being Positive

• Feds, States Spar Over Restrooms for Transgender Workers

• Obamacare Gives Workers a New Basis to Sue Over Firings

SPONSOR SPOTLIGHT:

Practical Law: Free Download .
Deal Protections and Remedies Study: What
protections have buyers and target companies
negotiated to balance deal certainty with a need to
remain open to accepting superior offers? Dive into the
results of this comprehensive study by Practical Law,
which examines 150 merger agreements for
acquisitions of US public companies during 2014 with
an equity value at signing of $100 million or more.

Download Today >>

 

MORE STORIES FROM ALM

• High Court Shakes Up State Bars

• Insurer Loses Bid to Claim Exclusion for 'Criminal Act'

• Orrick Gives Working Moms a Lift With New Parental Leave

Policy

• Firms Race For State AG Practices

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

Patents Should Be for Invention, Not Litigation
Given a patent system that many in-house

counsel believe has been weaponized, patent

licensing has come to be regarded...

READ MORE »

Insider Trading and 'Doctrinal Novelty'
The U.S. Supreme Court's 'United States v.

Newman and Chiasson' decision is obviously

 

From: Corporate Counsel Afternoon Update [corporatecounsel@alm.com]
Sent: Monday, May 11, 2015 2:01 PM
To: Police Dept
Subject: Patents Should Be for Invention, Not Litigation
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useful for those defending insider... READ MORE »

Can Internal Auditors and GCs Get Along?
Chief audit executive and general counsel: the

relationship can be incredibly fraught and tense.

READ MORE »

In-House Lawyers Can Say 'No' While Also

Being Positive
Does your company view its corporate lawyers

as "naysayers-in-chief"? It doesn't have to be

that way. READ MORE »

Feds, States Spar Over Restrooms for

Transgender Workers
The federal government wants adequate

bathroom access for transgender employees.

But some states are balking at the...

READ MORE »

Obamacare Gives Workers a New Basis to Sue

Over Firings
Companies should be careful about sending

messages about high health plan costs. Such

talk could lead to lawsuits from... READ MORE »

 

High Court Shakes Up State Bars

A U.S. Supreme Court decision is forcing state bars to re-examine

their operations to avoid potentially huge antitrust... READ MORE »

Insurer Loses Bid to Claim Exclusion for

'Criminal Act'

New York's medical malpractice insurance pool may not disclaim

coverage under a policy's "criminal acts" exclusion... READ MORE »

Orrick Gives Working Moms a Lift With New

Parental Leave Policy

Hoping to "crack the code" about how to best attract and retain

women lawyers, Orrick, Herrington & Sutcliffe is... READ MORE »

Firms Race For State AG Practices

Cozen O'Connor lured from Dickstein Shapiro last week almost the
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entire group of lawyers who advocate in state attorneys...

READ MORE »

WHO'S HIRING

 

Position title Employer Name Location

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Saint Louis, Missouri, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Boston, Massachusetts, United States

Advanced Marketing Counsel Renaissance Financial Corp St. Louis, Missouri, United States

General Counsel - Consumer
Technology Company

Confidential Los Angeles, California, United
States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Chicago, Illinois, United States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Boston, Massachusetts, United States

In-House Corporate/Investment
Management Attorney (Northern
California)

JURISolutions San Francisco, California, United
States

In-House Corporate/Investment
Management Attorney (Northern
California)

JURISolutions Los Angeles, California, United
States

In-House Corporate/Investment
Management Attorney (Northern
California)

JURISolutions Chicago, Illinois, United States
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TODAY'S TOP STORIES

• Pros and Cons of 'Stalking Horse' Bids in Chapter 11 Sales

• NLRB GC Changes Arbitration Rules for Employers, Unions

• M&A Heats Up in the Middle East and North Africa

• Despite Compliance Reform, Bribery Charges at SNC-Lavalin

• Is It Trademark Bullying or Savvy Brand Protection?

• New Year, New Strategies for Negotiation in China

MORE STORIES FROM ALM

• Legal Service Provider Loses Bid to Recover Fees From Agency

• Litigation Gamble Fails for AmEx With DOJ Antitrust Win

• The Legal Edges of Employee Computer Use

• Facebook Recovers $340,000 From Accused Ad Thief

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

 

Pros and Cons of 'Stalking Horse' Bids in

Chapter 11 Sales

Given the complexities of asset acquisitions in a bankruptcy case,

parties considering serving as a stalking horse should...

READ MORE »

NLRB GC Changes Arbitration Rules for

Employers, Unions

A memorandum from National Labor Relations Board general counsel

Richard Griffin Jr. outlines new guidance for when... READ MORE »

M&A Heats Up in the Middle East and North

Africa

The Middle East and North Africa region is experiencing record highs

over the past five years in M&A activity. READ MORE »

Despite Compliance Reform, Bribery Charges

at SNC-Lavalin

 

From: Corporate Counsel Daily Update [corporatecounsel@alm.com]
Sent: Monday, February 23, 2015 7:00 AM
To: Police Dept
Subject: Pros and Cons of 'Stalking Horse' Bids in Chapter 11 Sales
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SNC-Lavalin Group Inc. is reeling from federal fraud and bribery

charges filed by Canadian prosecutors, even after the...

READ MORE »

Is It Trademark Bullying or Savvy Brand

Protection?

In some instances companies have to get aggressive to protect their

brands, even if such moves prove unpopular. The... READ MORE »

New Year, New Strategies for Negotiation in

China

Whether goats or sheep are in ascendancy, it's time to update your

approach to negotiation when dealing with companies... READ MORE »

 

Legal Service Provider Loses Bid to Recover

Fees From Agency

The state Court of Appeals denied recovery of attorney fees for a

woman who successfully petitioned a New York City... READ MORE »

Litigation Gamble Fails for AmEx With DOJ

Antitrust Win

When antitrust regulators challenged rules that card companies

imposed on merchants, Visa and MasterCard settled while...

READ MORE »

The Legal Edges of Employee Computer Use

Employers must be vigilant about defining and policing the

authorized scope of employee access to computers and computer...

READ MORE »

Facebook Recovers $340,000 From Accused

Ad Thief

U.S. District Judge William Alsup balked at the company's request

for more than $1.3 million. READ MORE »

WHO'S HIRING

 

Position title Employer Name Location

In-House Corporate Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Temporary Employee Benefits Attorney
- NYC

JURISolutions New York, New York, United States

In-House Corporate Generalist
Attorney

Carpenter Legal Search, Inc. Calgary, United States

BP - Paralegal/Legal Assistant III (5 to
7 years of experience)

JURISolutions Washington D.C., Washington D.C.,
United States

BP - Paralegal/Legal Assistant IV (7+
years of experience)

JURISolutions Washington D.C., Washington D.C.,
United States
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Temporary Patent Prosecution
Attorney - Cleveland Area

JURISolutions Cleveland, Ohio, United States

In-House Contracts Counsel - Greater
Richmond, VA Area

JURISolutions Richmond, Virginia, United States

Corporate In-House Attorney - Greater
Somerset County, NJ Area

JURISolutions Somerset, New Jersey, United States

Sales & Marketing Commercial
Counsel - Greater Somerset County, NJ
Area

JURISolutions Somerset, New Jersey, United States

Temporary Litigation Paralegal –
Deposition Preaeration

JURISolutions Washington D.C., Washington D.C.,
United States

In-House Corporate Paralegal –
Temporary (4-5 mo.)

JURISolutions Chicago, Illinois, United States

In-House Corporate
Generalist/Transactional Attorney -
Temporary (4-5mo.)

JURISolutions Chicago, Illinois, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions New York, New York, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions New Brunswick, New Jersey, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Philadelphia, Pennsylvania, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Boston, Massachusetts, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Los Angeles, California, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions San Diego, California, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions San Francisco, California, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Seattle, Washington, United States

International Corporate Associate for
Houston Law Firm

Warren Recruiting Houston, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Experienced Transactional Attorney
(DAS)

InSite Wireless Group, LLC Alexandria, Virginia, United States

Temporary Pharmaceutical Contracts
Attorney

JURISolutions New York, New York, United States

In-House Commercial Contracts
Attorney – Temporary, Full time (3
Months)

JURISolutions Minneapolis, Minnesota, United
States
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TODAY'S TOP STORIES

• Technology Patent Licensing Trends in 2015 and Beyond

• The Supreme Court and Insurance Arbitration

• When In-House Counsel Go Social, They Go to LinkedIn

• What's New in International Anti-Corruption?

• Challenges of COPPA Compliance and Protecting Kids Online

• 5 Ways to Better Connect the Legal and Tax Departments

Presented by Grant Thornton:

Unprepared organizations pay more for

cyberattacks

For those of you with your head in the sand, trying to avoid thinking

about cybersecurity, it will cost you - literally. In 2013, 43% of

organizations experienced a data breach, each costing an average of

$5.9 million or $145 per record of information.1 Of those breached

companies, 62% lacked an incident management plan; those with a

plan in place reduced the cost per record by $12.77. Read More »

 

MORE STORIES FROM ALM

• Page Missing in Discovery = Award of $6K in Attorney Fees

• Cleary Gottlieb, Allen & Overy Get Google’s Antitrust Call

• Q&A: Jeffrey Friedlander

• Winner of $1M Verdict to Ask for New Trial [VIDEO]

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

Technology Patent Licensing Trends in 2015

and Beyond
Companies are looking outside the box and

testing new methods to extract value from

patents, including expanded use... READ MORE »

The Supreme Court and Insurance Arbitration
The U.S. Supreme Court has issued several
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important decisions limiting the availability of

class-wide arbitration, which... READ MORE »

When In-House Counsel Go Social, They Go to

LinkedIn
More in-house counsel are logging onto LinkedIn

to connect with their colleagues and make hiring

decisions. READ MORE »

What's New in International Anti-Corruption?
A look at some recent cases and what they

portend for companies operating across borders.

READ MORE »

Challenges of COPPA Compliance and

Protecting Kids Online
Two years after updates to a federal law

protecting children using the Internet, companies

are still trying to fully... READ MORE »

5 Ways to Better Connect the Legal and Tax

Departments
In-house counsel and accountants must work

together to bring the full measure of the

company's resources to bear on... READ MORE »

 

Page Missing in Discovery = Award of $6K in

Attorney Fees

After learning about a federal judge's ruling this week, lawyers will

check printers carefully before delivering discovery... READ MORE »

Cleary Gottlieb, Allen & Overy Get Google’s

Antitrust Call

The two firms are divvying up the task of advising Google on

antitrust claims leveled at the technology giant this... READ MORE »

Q&A: Jeffrey Friedlander

As a student, Jeffrey Friedlander said he was only "vaguely aware"

of the New York City Law Department. But one of... READ MORE »

Winner of $1M Verdict to Ask for New Trial
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[VIDEO]

The winning side of a nearly $1 million car wreck verdict plans to ask

for a new trial, according to the lawyer. READ MORE »

WHO'S HIRING

 

Position title Employer Name Location

Experienced Transactional Attorney
(DAS)

InSite Wireless Group, LLC Alexandria, Virginia, United States

Temporary Pharmaceutical Contracts
Attorney

JURISolutions New York, New York, United States

Temporary Contracts
Administration/Paralegal – 0-2 Years
Exp

JURISolutions Berwyn, Pennsylvania, United States

Law Firm seeks CPA for Controller Warren Recruiting Houston, Texas, United States

Temp-to-Perm Life Sciences
Transactional Attorney - San Diego

JURISolutions San Diego, California, United States

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Government Contracts Counsel -
Temporary (Compliance/Ethics) -
Greater D.C. Area

JURISolutions Washington D.C., District of
Columbia, United States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to JURISolutions Saint Louis, Missouri, United States
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Chicago)

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Boston, Massachusetts, United States
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TODAY'S TOP STORIES

• The GC as Manager: Hiring and Nurturing Talent

• China's Respect for IP: It's Getting Better

• Mitigating Online Extortionists' Reputational Threats

• Getting Your Antitrust Compliance House in Order

• Don't Assume Your HR Reports Are Privileged

• Volunteers Can Have Anti-Discrimination Rights Too

SPONSOR SPOTLIGHT:

Start with Practical Law
Practical Law provides legal know-how that gives
lawyers a better starting point. Our expert team of
attorney editors creates and maintains thousands of
practical resources across major practice areas. We go
beyond primary law and traditional research to allow
you to practice more efficiently and improve client
service. Free Trial >>

 

MORE STORIES FROM ALM

• Labor Board Shields Online Rants

• Diversity and the Law: Old Problem, New Approach

• Sony's Hacked Emails a Treasure Trove for Attorney-Client

Relations

• Phila. Family Wins Back Rare Coins From U.S. Government

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

 

The GC as Manager: Hiring and Nurturing

Talent
Lawyers tend to think of legal issues first and

people second, but a general counsel leading a

law department needs... READ MORE »

China's Respect for IP: It's Getting Better
Remember the stacks of pirated DVDs, the

 

From: Corporate Counsel Daily Update [corporatecounsel@alm.com]
Sent: Tuesday, April 21, 2015 6:00 AM
To: Police Dept
Subject: The GC as Manager: Hiring and Nurturing Talent
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copycat cars, the bogus phones? They still

exist, but increasingly at the margins...

READ MORE »

Mitigating Online Extortionists' Reputational

Threats
On top of cyberattacks and privacy issues,

companies also must deal with people attacking

the brand's online reputation. READ MORE »

Getting Your Antitrust Compliance House in

Order
An effective antitrust compliance program

involves an ongoing investment of time and

money. The statistics on criminal... READ MORE »

Don't Assume Your HR Reports Are Privileged
For in-house attorneys and HR officials, there's a

bigger Chipotle story than what a certain

presidential candidate... READ MORE »

Volunteers Can Have Anti-Discrimination

Rights Too
Under Connecticut's Fair Employment Practices

Act, it mostly comes down to compensation.

READ MORE »

 

Labor Board Shields Online Rants

To some, a recent labor board ruling about social media marks the

end of workplace civility. To others, it's a boost... READ MORE »

Diversity and the Law: Old Problem, New

Approach

Law firms and corporate legal departments need creative thinking if

they want the profession to become more inclusive,... READ MORE »

Sony's Hacked Emails a Treasure Trove for

Attorney-Client Relations

Internal emails hacked from Sony Pictures Entertainment late last

year have been released in a searchable database... READ MORE »

Phila. Family Wins Back Rare Coins From U.S.
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Government

Ten rare gold coins at the center of a tug-of-war between the federal

government and a Philadelphia family are back... READ MORE »

WHO'S HIRING

 

Position title Employer Name Location

Temporary Pharmaceutical Contracts
Attorney

JURISolutions New York, New York, United States

Temporary Contracts
Administration/Paralegal – 0-2 Years
Exp

JURISolutions Berwyn, Pennsylvania, United States

Law Firm seeks CPA for Controller Warren Recruiting Houston, Texas, United States

Temp-to-Perm Life Sciences
Transactional Attorney - San Diego

JURISolutions San Diego, California, United States

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Government Contracts Counsel -
Temporary (Compliance/Ethics) -
Greater D.C. Area

JURISolutions Washington D.C., District of
Columbia, United States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Saint Louis, Missouri, United States

Counsel – Legal Compliance - (Relo to JURISolutions Boston, Massachusetts, United States
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, September 17, 2014 12:18 PM
To: Mayor's Office
Subject: The ISIS threat to US energy

We have a ll hea rd about the  tremendous success tha t the  sha le  revo lution  ha s had on limiting  the  United Sta tes’ dependence on fo re ig n  o il.

Header

September 17, 2014

SPECIAL REPORT
The “legal marijuana
business” is a smoke
screen

by Bruce Reinhart 

MORE RECENT TOPICS
Avoid prosecution
with a robust Antitrust
Compliance Program

Does bargained retiree
health care last
forever?

FEC Deadlock: Is a tie
really a win for the
speaker?

OSHA finalizes new
injury reporting
requirement

Prudence needed in
shale boom investments

EB-5 financing: An
alternative to
traditional funding

Following this rule of
thumb will boost your
leverage in lease
renewals

 Upcoming
 Event

Energy Forum:
Keystrokes to Kilowatts
– the Benefits of Multi-
Tenant Data Centers
October 9, 2014

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

The ISIS threat to US energy
Michael Gabrail

Washington Redskins "call an audible" on
trademark decision
Sara Suleiman

Bankers Beware: DOJ is looking beyond the
Swiss
Jennifer Armstrong

Caveat Emptor: Why a Buyer should beware
of the Seller’s listing agreement
John Metzger

Is fracking at fault?
Jeff Huntsberger
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October 9, 2014
12:00-1:00 PM EDT

You posted what?! Carefully remove patient
information before posting online
Rachel Yaffe

Fighting cyber attacks: Beazley on
Bloomberg TV
Dominic Paluzzi

New U.S. and E.U. sanctions impact banking
and shale industries
Mary Edquist

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, September 17, 2014 12:18 PM
To: Bowen, Michael
Subject: The ISIS threat to US energy

We have a ll hea rd about the  tremendous success tha t the  sha le  revo lution  ha s had on limiting  the  United Sta tes’ dependence on fo re ig n  o il.

Header

September 17, 2014

SPECIAL REPORT
The “legal marijuana
business” is a smoke
screen

by Bruce Reinhart 

MORE RECENT TOPICS
Avoid prosecution
with a robust Antitrust
Compliance Program

Does bargained retiree
health care last
forever?

FEC Deadlock: Is a tie
really a win for the
speaker?

OSHA finalizes new
injury reporting
requirement

Prudence needed in
shale boom investments

EB-5 financing: An
alternative to
traditional funding

Following this rule of
thumb will boost your
leverage in lease
renewals

 Upcoming
 Event

Energy Forum:
Keystrokes to Kilowatts
– the Benefits of Multi-
Tenant Data Centers
October 9, 2014

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

The ISIS threat to US energy
Michael Gabrail

Washington Redskins "call an audible" on
trademark decision
Sara Suleiman

Bankers Beware: DOJ is looking beyond the
Swiss
Jennifer Armstrong

Caveat Emptor: Why a Buyer should beware
of the Seller’s listing agreement
John Metzger

Is fracking at fault?
Jeff Huntsberger
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October 9, 2014
12:00-1:00 PM EDT

You posted what?! Carefully remove patient
information before posting online
Rachel Yaffe

Fighting cyber attacks: Beazley on
Bloomberg TV
Dominic Paluzzi

New U.S. and E.U. sanctions impact banking
and shale industries
Mary Edquist

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, October 08, 2014 3:17 PM
To: Mayor's Office
Subject: The most expensive college degrees are worth it

In July, Business Insider released a list of 50 colleges costing over $60,000 per year for tuition, fees, room and board. While some on the list are institutions that one might
expect to be the most expensive, many of the most expensive schools are not well known to the general public.

Header

October 8, 2014

GUEST AUTHOR
Stop doing stupid!
By James Smith,
professor
at West Virginia
University

TRENDING TOPICS
Anyone buying the new
iPhone 6 at
RadioShack? Anyone?
Bueller?

First NFL cheerleader
wage and hour lawsuit
settled

The ISIS threat to US
energy

LinkedIn "connections"
as trade secrets

Washington Redskins
"call an audible" on
trademark decision

 Upcoming
 Events

Energy Forum:
Keystrokes to Kilowatts
– the Benefits of Multi-
Tenant Data Centers
October 9, 2014
12:00-1:00 PM EDT

Antitrust Do's and
Don'ts: Staying out of
the line of fire
November 5, 2014
12:00-1:00 PM EST

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

The most expensive college degrees are
worth it
Stephen Gross

When is a privileged email not privileged?
Sean Malloy

A good record retention policy can pay
dividends
John Mulligan

Beware: Revamped lease accounting
standards expected to shake up financial
reporting
Amelia Larsen

Pennsylvania seeks to end permanent
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Pennsylvania seeks to end permanent
“distressed status” for municipalities
T. Daniel Reynolds

What goes up must come down: Now is the
time to prepare
Jeffrey Grasl

Data Security v. National Security: Can you
be too secure?
Marc Auerbach

California governor vetoes proposed
franchisee legislation
Scott Opincar

GreatBanc settlement agreement highlights
DOL guidance for ESOP fiduciaries
Dale Vlasek

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to mayor@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, October 08, 2014 3:17 PM
To: Bowen, Michael
Subject: The most expensive college degrees are worth it

In July, Business Insider released a list of 50 colleges costing over $60,000 per year for tuition, fees, room and board. While some on the list are institutions that one might
expect to be the most expensive, many of the most expensive schools are not well known to the general public.
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– the Benefits of Multi-
Tenant Data Centers
October 9, 2014
12:00-1:00 PM EDT

Antitrust Do's and
Don'ts: Staying out of
the line of fire
November 5, 2014
12:00-1:00 PM EST

A compilation of timely content on our Business Advocate
community.  Click here to collaborate and become a member
today.

The most expensive college degrees are
worth it
Stephen Gross

When is a privileged email not privileged?
Sean Malloy

A good record retention policy can pay
dividends
John Mulligan

Beware: Revamped lease accounting
standards expected to shake up financial
reporting
Amelia Larsen

Pennsylvania seeks to end permanent
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Pennsylvania seeks to end permanent
“distressed status” for municipalities
T. Daniel Reynolds

What goes up must come down: Now is the
time to prepare
Jeffrey Grasl

Data Security v. National Security: Can you
be too secure?
Marc Auerbach

California governor vetoes proposed
franchisee legislation
Scott Opincar

GreatBanc settlement agreement highlights
DOL guidance for ESOP fiduciaries
Dale Vlasek

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to michael.bowen@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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From: McDonald Hopkins LLC [businessadvocate@mcdonaldhopkins.com]
Sent: Wednesday, October 08, 2014 3:17 PM
To: Butler, Kevin
Subject: The most expensive college degrees are worth it

In July, Business Insider released a list of 50 colleges costing over $60,000 per year for tuition, fees, room and board. While some on the list are institutions that one might
expect to be the most expensive, many of the most expensive schools are not well known to the general public.
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community.  Click here to collaborate and become a member
today.
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Pennsylvania seeks to end permanent
“distressed status” for municipalities
T. Daniel Reynolds

What goes up must come down: Now is the
time to prepare
Jeffrey Grasl

Data Security v. National Security: Can you
be too secure?
Marc Auerbach

California governor vetoes proposed
franchisee legislation
Scott Opincar

GreatBanc settlement agreement highlights
DOL guidance for ESOP fiduciaries
Dale Vlasek

Carl J. Grassi, President  |  216.348.5400

McDonald Hopkins LLC

600 Superior Avenue East  |  Suite 2100  |  Cleveland  |  Ohio  |  44114

Chicago | Cleveland | Columbus | Detroit | Miami | West Palm Beach

mcdonaldhopkins.com

Business Advisor

IRS CIRCULAR 230 DISCLOSURE:
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in this communication (including any
attachments), was not intended or written to be used, and cannot be used, by any taxpayer for the purpose of (1) avoiding any penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any transaction matter addressed herein.

© 2014 McDonald Hopkins LLC All Rights Reserved
This Publication is designed to provide current information for our clients, friends and their advisors regarding important legal developments. The foregoing discussion is
general information rather than specific legal advice. Because it is necessary to apply legal principles to specific facts, always consult your legal advisor before using this
discussion as a basis for a specific action.

To view this email as a web page, click here

This email was sent to kevin.butler@lakewoodoh.net. To update your Email Preferences or unsubscribe, click here
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REQUEST FOR QUALIFICATIONS TO SERVE AS OUTSIDE COUNSEL 

 

Prepared for: 

City of Lakewood 

 

Contact: 
Robyn Minter Smyers 
Thompson Hine LLP 
216.566.5830  
Robyn.Smyers@ThompsonHine.com 
 
www.ThompsonHine.com 
 
 
 

January 2015 
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Confidential – City of Lakewood 2  

Executive Summary 

Thompson Hine LLP is pleased to present its response to the City of 

Lakewood’s request for qualifications to serve as outside counsel in 

connection with negotiations over the future of health care in Lakewood. We 

understand that Lakewood has countless options when choosing legal 

counsel and we sincerely appreciate this opportunity. Many firms have 

experience in the areas in which Lakewood is seeking services, but few can 

rival Thompson Hine’s deep expertise in the relevant areas of Real Estate, 

Construction, Foundations & Exempt Organizations, Health Care and Public 

Finance.  

We also believe the way legal services are proposed, managed and 

delivered makes a significant difference to clients. We hear this consistently 

in our discussions with clients and in our formal client surveys. Accordingly 

we have made significant investments in innovation to drive greater 

predictability, transparency and value. 

Why Thompson Hine? 

 Spot-on Experience. Our lawyers are well-versed in each of the 

specific areas identified in the RFQ, giving Lakewood access to go-

to people who can quickly and efficiently address the full breadth of 

your transactions and projects. 

 Project Management Consultants. Project Management Consultants (PMC), a wholly owned subsidiary of 

Thompson Hine, works seamlessly with Thompson Hine lawyers to provide, among other things, owner’s 

representative services and unique financing structures to public and private entities. If the City of Lakewood 

desires, PMC is also available to serve as an extension of Lakewood’s Department of Planning and 

Development staff to assist with the management of the project. As PMC personnel work so closely with our 

lawyers on all matters, these services can be provided in a highly efficient and cost effective manner. Please 

see Appendix B for more information about PMC. 

 Compensation. We are a leader in the legal industry in alternative and value-based fee arrangements. For 

the City of Lakewood we propose a blended hourly rate structure that includes a significant discount from 

our typical rates, but we are open to using or creating other alternative fee arrangements if they would better 

serve the City’s objectives. 

 Strong Cleveland Roots. Our firm was “born and raised” in Cleveland. And while we have grown and 

expanded over the years to serve clients nationally and internationally, we are still based here, proud of our 

heritage and committed to serving our community. Many of our lawyers and staff are Lakewood residents, 

and it would be our privilege to assist the City of Lakewood with this project. 

 

Thank You 

We appreciate being asked to provide you with this proposal and would welcome the opportunity to expand our 

relationship with you. 

 

.  

Ranked in all categories of 

Service Delivery 

Innovation – among the 

top 7 U.S. law firms 

making innovative 

changes to improve the 

client experience, the top 

16 making changes in 

processes to add value 

and the top 25 delivering 

new services that other 

firms are not. 

The BTI Brand Elite: 

Client Perceptions of 

the Best-Branded Law Firms 2014 
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Information Requested 

Provide the name, title, address, telephone number and email address of the primary contact 

person for the proposal. 

The City of Lakewood’s primary contact is: 

Robyn Minter Smyers 

Partner; Partner-in-Charge, Cleveland 

3900 Key Center 

127 Public Square 

Cleveland, OH 44114-1291 

216.566.5830 

Robyn.Smyers@ThompsonHine.com 

 

Provide a brief description of your firm and its areas of expertise. 

Established in 1911, Thompson Hine is a business law firm dedicated to providing superior client service. The firm 

has been recognized for more than ten consecutive years as one of the top law firms in the country for client service 

excellence in The BTI Client Service A-Team: Survey of Law Firm Client Service Performance, and for seven years 

has ranked as one of the top 30 law firms in the United States for client service.  

We represent and counsel a full spectrum of clients – from major public and private corporations to financial 

institutions, governments, nonprofit organizations, venture capitalists and individual entrepreneurs. We have the 

experience and resources to handle the most challenging legal issues that municipalities face. 

Practice Areas 

 Admiralty & Maritime 

 Antitrust, Competition & Distribution 

 Bitcoin & Cryptocurrency 

 Business Litigation 

 Business Restructuring, Creditors’ Rights & 
Bankruptcy 

 Climate Change & Sustainable Business Solutions 

 Commercial & Public Finance 

 Construction 

 Corporate Transactions & Securities 

 Emerging Technologies 

 Employee Benefits & Executive Compensation 

 Energy 

 Environmental 

 ERISA Litigation 

 FCPA and other Anti-Bribery Laws 

 Global Sourcing & Procurement 

 Health Care 

 Insurance 

 Intellectual Property 

 International  

 International Trade & Customs 

 Investment Management 

 Labor & Employment 

 Life Sciences 

 Personal & Succession Planning 

 Privacy & Information Security 

 Product Liability Litigation 

 Real Estate 

 Shale Energy & Infrastructure 

 Tax 

 Telecommunications 

 Transportation 

 Water Resources, Technology & Regulation 

 White Collar Criminal Practice, Internal Investigations 
& Government Enforcement 
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Served as counsel to a global company in connection with the bifurcation of a Northeast Ohio 
property and sale of a portion, including overseeing the surveying and subdivision of the property 
and the negotiation of complex, long-term reciprocal easement and services agreements. 

 Served as counsel to The Ohio State University in connection with the $750 million Wexner Medical 
Center, including preparation and negotiation of the development agreement, construction 
agreement and administration “deal documents;” conceptualization and implementation of the 
project delivery system; and preparation and negotiation of design and construction contracts and 
all operating phase agreements. 

 

We also have worked on numerous important projects for municipalities, counties and other public entities, which are 

described in greater detail below.  

Foundations & Exempt Organizations 

Thompson Hine has a dedicated Foundations & Exempt Organizations group that represents a number of Greater 

Cleveland’s most notable exempt organizations. The Foundations & Exempt Organizations group assists clients in 

establishing and effectively operating nonprofit tax-exempt organizations including community foundations, private 

foundations, publicly supported charities, trade associations and taxable nonprofit entities. The group advises clients 

on tax and corporate planning for nonprofit organizations; formation of nonprofit entities; qualification of nonprofit 

entities for tax-exempt status; conversions to and from exempt status; structuring of joint ventures with for-profit 

entities; and formation of LLCs among nonprofit and for-profit organizations. 

The group has particular expertise in assisting nonprofit clients with the reorganization of their corporate structure. 

Specifically, the Foundations & Exempt Organizations group has structured corporate reorganizations for many 

nonprofit organizations, including reorganizations of hospitals, other health care organizations, health and human 

service organizations, arts organizations, museums and other exempt organizations.  

Of particular interest to the City of Lakewood, we have handled the following representative transactions: 

 
Reorganized a regional hospital through the creation of a multi-entity structure involving the 
placement of the hospital operations in a separate charity, the creation of a parent holding company 
to handle the long-range planning for the hospital system, a foundation formed to raise funds for the 
support of the hospital and its related entities, and an ancillary charity for the conduct of ancillary 
health care services. 

 
Reorganized a long-term care operator, to house its various lines of service in separate charitable 
entities operating under a parent organization that sets the strategic direction for the entire 
charitable system. 

 
Modified the operations of a charitable hospital, transferring the responsibility for patient care and 
hospital operations to a related hospital and securing reclassification of the hospital entity as a 
supporting organization for federal tax purposes. 

 
Handled the merger of two health and human service organizations into a third organization, one of 
the area’s largest health and human service providers, establishing the post-merger structure and 
governance for all three operating entities. 
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Represented a regional hospital in its acquisition by one of the area’s two large health systems, 
resulting in the creation of a charitable foundation to support health care in the location of the 
regional hospital as part of the transaction. 

 

Combined multiple operating and supporting long-term health care providers, as well as a grant 
making foundation, in a state law combination. 

 
In addition to the foregoing restructurings, the Foundations & Exempt Organizations group has handled hundreds of 

applications to the Internal Revenue Service to secure tax-exempt status for organizations. It has also undertaken for 

clients dozens of liquidations and dissolutions of nonprofit corporations, handling both the state law requirements as 

well as the tax law procedures attendant to the liquidation and accompanying transfer of assets. 

The group represents exempt organizations before the IRS and in connection with proceedings with or initiated by the 

offices of various states' attorneys general. The group requests formal and informal advice from the IRS on behalf of 

clients, including the filing of ruling requests, and represents them in connection with tax controversy work including 

IRS audits, appeals and tax litigation. 

The group regularly counsels clients on unrelated business income issues, unrelated debt financed issues, lobbying 

and political contribution tax compliance, transactions involving contributions to and from foreign entities, related party 

transactions, private inurement and private benefit issues and related regulatory matters. Our Foundations & Exempt 

Organizations lawyers regularly structure transactions to mitigate the impact of these rules and achieve the best 

practicable tax results for the client. 

The group also advises organizations on nonprofit corporate law issues and nonprofit boards on fiduciary duty issues, 

including best practices for corporate governance and Sarbanes-Oxley principles applicable to tax-exempt 

organizations. 

Health Care 

Thompson Hine has a dedicated group of lawyers serving the needs of a broad range of health care providers, 

including two lawyers who formerly served in senior in-house positions at local hospitals. Our clients include 

hospitals, medical centers, clinical laboratories, imaging facilities, physician practices, home health agencies, skilled 

nursing facilities and retail and institutional pharmacies. 

Our lawyers counsel health care providers on a wide array of matters including mergers and acquisitions, joint 

ventures and affiliations, and federal and state regulatory compliance matters including the Anti-Kickback Statute and 

Stark Law, the False Claims Act, Medicare and Medicaid regulations, billing investigations and repayments, licensure 

and change of ownership requirements, clinical integration, HIPAA, risk management, hospital-physician contracting, 

and compliance with various state laws impacting the operations of the provider. They have extensive experience 

advising on changes in ownership of health care providers and the impact on licensure at the federal and state levels. 

They advise on state laws impacting pharmacy, imaging and laboratory operations, accreditation, and assessment of 

potential liability exposure related to claims.  
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Of particular interest to the City of Lakewood, our health care lawyers have represented clients in the following 

matters that are representative of our firm’s experience and qualifications to provide health care advice relative to the 

transactions described in the RFQ: 

 
Facilitated the creation of a new outpatient services campus separate from the main campus 
of an inner-city hospital to meet the ongoing needs of the local population. 

 

Represented a local health care system in the spin-off of its ambulatory care centers for 
indigent care to a new tax-exempt federally qualified health center. 

 

Formed a parent holding company structure to provide a framework to facilitate a state-wide 
affiliation of tax-exempt hospice care organizations. 

 
Advised a national institutional pharmacy provider on licensure and change of ownership 
requirements relative to pharmacy acquisitions and internal restructurings resulting from the 
acquisitions. 

 
Represented an owner of a joint venture between physicians and a local hospital system 
providing OB/GYN services in connection with the dissolution and liquidation of the joint 
venture for purposes of population health management. 

 
Represented a multi-state Catholic health care system in the sale of hospital assets to 
another hospital system, which included an assessment of the regulatory impact of the 
transfer at the federal and state level. 

 

Represented a community hospital in its efforts to clinically integrate its medical staff by 
forming a physician hospital organization. 

 
Our health care lawyers are prepared to assess the applicable licensing, accreditation and regulatory requirements 

relative to Lakewood Hospital’s transition from hospital-based services to ambulatory care services, as additional 

information is obtained through due diligence, including assessment of the impact of Medicare and Medicaid 

regulations resulting from the cessation of Lakewood Hospital’s operations and the wind-down and dissolution of 

Lakewood Hospital Association. 

Identify one attorney who would be the primary attorney overseeing your firm’s representation to 

the city. Ideally, this would be the attorney primarily responsible for most often providing direct 

advice to the mayor and members of city council. Include the person’s name, telephone number, 

email address and biography.  

The City of Lakewood’s primary attorney would be Robyn Minter Smyers, Partner and Partner-in-Charge of the 

Cleveland office. She can be reached at 216.566.5830 or Robyn.Smyers@ThompsonHine.com. Please see 

Appendix A for her complete biography. 
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Identify all the attorneys who would likely be a part of your firm’s team responsible for providing 

services to the city in the areas of practice identified above. Include each person’s name, 

telephone number, email address and biography. 

Here is an overview of the proposed City of Lakewood team. Please see Appendix A for detailed biographies of each 

professional. 

 

 
 
Robyn Minter Smyers 
Partner 
Partner-in-Charge, 
Cleveland 

 
 

Real Estate 
Corporate Transactions &  
Securities 

 
 

216.566.5830 
Robyn.Smyers@ 
ThompsonHine.com 

    

 

 
 
Deborah Z. Read 
Partner 
Managing Partner 

 
 

Tax (Exempt Organizations) 
Health Care 

 
 

216.566.5778 
Deborah.Read@ 
ThompsonHine.com 

    

 

 
 
Jeffrey R. Appelbaum 
Partner 
Managing Director, Project 
Management Consultants 

 

 
 

Construction 
Government Contracts 

 
 

216.566.5548 
Jeff.Appelbaum@ 
ThompsonHine.com  

    

 

 
 
Alan S. Ritchie 
Partner 
 

 
 

Construction 
Real Estate 
Government Contracts 

 
 

216.566.5616 
Alan.Ritchie@ 
ThompsonHine.com 

    

 

 
 
Arik A. Sherk 
Partner 

 
 

Commercial & Public Finance 
Real Estate 
 

 
 

937.443.6757 
Arik.Sherk@ 
ThompsonHine.com 

    

 

 
 
John L. Green 
Partner 

 
 

Health Care 
Corporate Transactions &  
Securities 

 
 

937.443.6864 
John.Green@ 
ThompsonHine.com 
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Cuyahoga County  

Downtown Cleveland Hilton Hotel 

Serving as project counsel to Cuyahoga County in the development of 
the $230 million Downtown Cleveland Hilton hotel, including negotiation 
of the hotel management agreement, preparation and negotiation of the 
construction agreement and administration of the “deal documents.” 

  

 

Cleveland-Cuyahoga County Port Authority  

Flats East Bank 

Represented the Cleveland-Cuyahoga County Port Authority in the 
acquisition of a 180-acre site for a $230 million waterfront mixed-use 
development. 

  

 

City of Shaker Heights  

Van Aken District  

Representing the City of Shaker Heights in connection with the 
redevelopment of the Van Aken District, a mixed-use district in the heart 
of the city, including assistance with the acquisition and sale of 
properties and negotiation of development agreement terms with a 
private developer. 

  

 

City of Warrensville Heights  

YMCA Recreation Center 

Represented the City of Warrensville Heights in connection with the 
$11.5 million YMCA recreation center, including drafting zoning code 
revisions, conceptualizing the project delivery system, and preparation 
and negotiation of design and construction contracts. 

  

 

Cuyahoga County  

Cuyahoga County Convention Facilities Development Corporation 

Represent Cuyahoga County in connection with the creation of the 
Cuyahoga County Convention Facilities Development Corporation 
(CCCFDC), the entity formed to oversee the management and operation 
of the new Convention Center and the Global Center for Health 
Innovation, including forming the entity, assisting with devising an 
appropriate governance structure and pursuing tax-exempt status. 
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Cleveland Metroparks  

Various Park Projects 

Serve as General Counsel to the Cleveland Metroparks, including 
serving as deal counsel on real estate and construction issues 
associated with the Lakefront Parks, Acacia Reservation, Whiskey Island 
and numerous other parks. 

  

Cities of Cleveland Heights & University Heights  

Cleveland Heights-University Heights Public Library  

Serve as project counsel on the development of a $11 million library, 
including advice on project delivery development and implementation 
and preparation and negotiation of design and construction contracts. 

  

 

City of Shaker Heights  

Community Improvement Corporation of Shaker Heights 

Represented the City of Shaker Heights in connection with the 
governance and conversion of tax-exempt status for the Community 
Improvement Corporation of Shaker Heights, the City’s economic 
development organization. 

  

 

Cuyahoga County  

MetroHealth Medical Center 

Advised the Cuyahoga County Commissioners regarding the propriety of 
the multi-organization structure then in place with respect to MetroHealth 
Medical Center. 

  

 

Foundation Affiliated with Large State University in Ohio  

Foundation Structure and Governance Project 

Represent a foundation affiliated with a large state university in Ohio in 
connection with governance and charitable organization matters, and 
counsel the foundation on issues respecting the separation of the 
foundation from the municipal body for state law purposes. 
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Provide any references, up to five, of in-house or outside public attorneys or government 

executives who may be able to discuss your firm’s or any of your team members’ services to 

those public entities.  

1. City of Shaker Heights 

William M. Ondrey Gruber, Director of Law 

3400 Lee Road 

Shaker Heights, OH 44120 

216.491.1444; william.gruber@shakeronline.com 

2. City of Warrensville Heights 

Bradley D. Sellers, Mayor 

4301 Warrensville Center Road 

Warrensville Heights, OH 44128 

216.587.6500 

3. Cuyahoga County 

Majeed G. Makhlouf, Esq., Director of Law 

Cuyahoga County Department of Law 

Courthouse Square, 7th Floor 

310 Lakeside Avenue 

Cleveland, OH 44113 

216.698.6549; mmakhlouf@cuyahogacounty.us  

4. Cleveland Metroparks 

Rosalina M. Fini, J.D., Chief Legal and Ethics Officer 

4101 Fulton Parkway 

Cleveland, OH 44144 

216.635.3216; rmf1@clevelandmetroparks.com 

5. City of Blue Ash 

Kelly Harrington, Assistant City Manager 

City of Blue Ash 

4343 Cooper Road 

Blue Ash, OH 45242 

513.745.8503; kharrington@BlueAsh.com  
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Propose any fee arrangements your firm wishes the city to consider, including hourly, fixed or 

hybrid arrangements. If your firm will only submit team members’ hourly rates, please provide 

those rates. 

For nearly 20 years, Thompson Hine has been at the forefront of offering clients alternatives to the standard hourly 

rate billing structure. We found that our clients wanted more predictability in fees and were looking for ways to align 

pricing with business and litigation objectives. Over that period, we developed and implemented with clients a number 

of types of alternative fee and value arrangements. We have dedicated firm personnel to further this as a firm-wide 

initiative. Thompson Hine is a real leader in this respect. 

Our philosophy is to develop an approach that meets the needs of the client and matter, and we have significant 

knowledge about the arrangements that work best for different types of matters. Our clients have been very 

responsive. We use a variety of fee structures, including blended rates, fixed/flat fees, volume discounts and 

retainers.  

For the City of Lakewood we propose using a blended rate. With open communication and a clear understanding of 

the required tasks, this method is easy to negotiate and administer. We believe that this method enables us to staff 

matters with the appropriate mix of partners, associates and paralegals and enables the client to benefit from their 

experience level and skill set. 

For this work, we propose the following: A blended hourly rate for all lawyers of $285 per hour. 

As you know, this blended rate represents a very significant discount from our typical rates. This discount reflects our 

appreciation of the fiscal constraints of municipalities and our strong desire to work with the City of Lakewood on this 

important project. 

Please note that we are also open to creating a different alternative fee arrangement if our proposal does not address 

your goals and objectives.  
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What Our Clients Can Expect From Us… 

1.  We will know your business. 
We make it our business to understand your business. We will invest our 
time and resources to develop and maintain knowledge of the dynamics 
that impact both your industry and your organization. Understanding your 
business will help us provide better counsel to you.  

2.  We will plan our engagements with you. 
We know that clients differ in their goals, risk tolerance and a variety of 
other factors that must be taken into consideration before work can begin 
on any matter. At the beginning of every significant matter, we will work 
with you to develop a plan to meet your strategic goals. By agreeing on a 
plan at the beginning—and adjusting it as needed—we will stay focused 
on what is most important to you. 

3.  We will manage your work as if we were the client. 
We will work with you to manage your costs. We will staff every matter 
with the right resources, and we will manage the work as if we were the 
client—delivering the highest quality of service on time and in the most 
cost-effective manner. 

4.  We will be available when you need us. 
We recognize that you often need to make swift decisions and act 
quickly. We will be ready to act for you when you need us, and we will 
make ourselves available wherever and whenever necessary. 

5.  We will communicate often. 
Our goal is that you will never be surprised about developments in 
anything we are handling. We will provide regular updates on the 
progress of your matters, including all significant developments and 
changes to scope, timeline or budget.  

6.  We will provide the highest-quality counsel. 
Above all else, we stand for the highest quality. Our lawyers, paralegals 
and staff take pride in the work they do. From the boardroom to the 
courtroom, you can count on Thompson Hine for the highest- quality 
service. 

What Our Clients Can Do To Help 

1.  We ask you to share your goals. 
The more we know about your goals, the better we can manage our 
services to help you attain them. If your goals change as a matter 
progresses, we ask that you tell us, so we can adjust our approach to 
meet your expectations.  

2.  We want to know your preferences for working with us. 
We ask you to tell us your preferred methods of communication, invoice 
and billing procedures, and anything else that is important to you, so that 
we can deliver our service the way you want it. 

3.  We need your feedback. 
We want your feedback on our performance so that we can continue to 
meet and exceed your expectations. 
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• Counsel to NYSE-listed real estate company in the ground-up development 
of a community shopping center, including negotiating site development 
agreements with multiple national retailers and drafting development 
agreements with a municipality regarding tax increment financing. 

• Counsel to a private real estate company in the redevelopment of a 
shopping center financed with leveraged New Markets Tax Credits. 

• Representation of a global manufacturing company in connection with the 
sale and separation of operating plants, including negotiating complex plant 
separation agreements and reciprocal easements. 

• Counsel to a global chemical company in connection with the sale of 
environmentally contaminated legacy properties, including the negotiation 
of clean-up obligations, indemnities and post-closing access rights. 

• Representation of an institutional lender in the sourcing of leasing and 
property management functions for more than 400 properties. 

• Representation of a global chemical company in the drafting and 
negotiation of warehouse and logistics agreements (3PLs), supply 
agreements, license agreements, capital equipment procurement 
agreements and other domestic sourcing agreements. 

• Representation of a NYSE-listed lodging REIT in the restructuring of a $400 
million hotel lease portfolio. 

• Representation of a private hotel developer in the workout and subsequent 
re-financing of a hotel in Chicago. 

• Representation of joint venture in the acquisition, financing and sale of 
office and industrial properties, including the negotiation of joint venture 
agreements. 

• Representation of a NYSE-listed REIT in the $125 million acquisition of a 
shopping center. 

• Representation of a NYSE-listed REIT in the $350 million acquisition of a 
portfolio of department stores with a lease-back to the department store. 

• Representation of a real estate private equity fund in over $350 million of 
acquisitions. 

• Representation of a private developer in the $750 million sale of nine 
regional shopping centers. 

• Representation of a private developer in the preparation of a portfolio of 21 
shopping centers for sale. 

• Representation of a NYSE-listed REIT in connection with dispositions of 
shopping center portfolios, single shopping centers, single-tenant assets 
and outparcels. 

• Representation of non-profit developer of affordable housing financed with 
low income housing tax credits, historic tax credits and HOPE VI funds. 

• Representation of a NYSE-listed REIT in connection with the acquisition of 
numerous shopping centers involving CMBS loan and life company loan 
assumptions. 

• Representation of a leading global investment bank on commercial loans, 
including whole loans, mezzanine loans and bridge loans. 

• Representation of NYSE-listed bank and a regional mutual bank on 
commercial loan transactions. 

• Representation of a private developer in connection with the formation of a 
real estate private equity fund. 
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Publications  

• "High Noon in Public Housing: The Showdown Between Due Process Rights 

and Good Management Practices," The Urban Lawyer, Summer 1998 

• "Remaking the Past: The Storytelling Tradition in Contemporary Black Art," 
The International Review of African American Art, Fall 2000 

• "Gallery Celebrates Anniversary with WPA Show," The International Review of 

African American Art, 2001 

• "A Museum Grows in Brooklyn," The International Review of African American 

Art, 2001 

• “Engaging the Community, Inspiring Change: The African-American 
Philanthropy Summit,” Kaleidoscope Magazine, 2014 

 

Presentations 

Real Estate/Legal Topics 

• “Cleveland on the Rise: Public and Private Financing Tools for Development 

Projects,” Cleveland-Marshall College of Law, Cleveland, November 2014 

• “Baskets, Floors and Ceilings, Are We Negotiating a Deal or Decorating a 

House?: Key Negotiating Points in Shopping Center Purchase Agreements,” 

ICSC U.S. Shopping Center Law Conference, Orlando, October 2014 

• "Going Once, Going Twice...Selling Real Estate at Auction," ULI Cleveland, 

Cleveland, March 2013 

• "Going Once, Going Twice...Sold – But What Did You Just Buy? Issues in 

Auctions and Distressed Asset Sales," ICSC U.S. Shopping Center Law 

Conference, Orlando, October 2013 

• "Going Once, Going Twice...Auctions and "Loan-to-Own" Acquisition 

Strategies – Gambling or Smart Investing?", ICSC Ohio, Kentucky, Indiana, 

Michigan and Pennsylvania Retail Development and Law Symposium, 

Columbus, Ohio, March 2012 

• "TechnologyforLawyers.com," ICSC Ohio, Kentucky, Indiana, Michigan and 

Pennsylvania Retail Development and Law Symposium, Columbus, Ohio, 

March 2011 

• "Outparcels: Basics and Beyond," ICSC U.S. Shopping Center Law 

Conference, San Diego, January 2008 

• "The In's and Out's of Outparcels," ICSC U.S. Shopping Center Law 

Conference, Orlando, October 2006 

• "Minimizing Pain, Maximizing Gain: Selling Shopping Center Outlots and 

Excess Land," ICSC Ohio, Kentucky, Indiana, Michigan Retail Development 

and Law Symposium, Columbus, Ohio, April 2005 

• "Basic Real Estate Transactions," Professional Education Systems Institute, 

Cleveland, March 2005 

• "Real Estate Lending Requirements and Loan Documentation in Ohio," 

Lorman Education Services, Cleveland, September 2004 

• "Leasing Basics - Pitfalls in Boilerplate," ICSC Ohio, Kentucky, Indiana, 

Michigan Retail Development and Law Symposium, Columbus, Ohio, March 

2007 
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Diversity/Civic Topics 

• Reflections on “Lean In: Women, Work, and the Will to Lead by Sheryl 

Sandberg,” Women in Leadership Symposium, September 2013 

• "Visiting Museums with Kids," Warner Girls' Leadership Academy, Cleveland, 

February 2013 

• "Leading with Confidence," Warner Girls' Leadership Academy, Cleveland, 

January 2013 

• "Tips for Success," WMACCA Diversity Reception, Washington, DC, May 

2012 

• "Impactful Diversity Strategies," Eaton Vehicle Group Global Diversity 

Conference, Cleveland, December 2011 

• "Pipeline to Leadership," 21st Century Leadership Forum, Cleveland, June 

2010 

• "The Next Big Thing, a New Vision for the Region," Thompson Hine's 

Spotlight on Women, Cleveland, May 2010 

• "What Partners Can Do to Keep Minorities and Women in Their Law Firms," 

CSU Third Annual Diversity Management Conference, Cleveland, May 2010 

• "Embarking on a Diversity/Inclusion Initiative," Invacare Diversity Council, 

Cleveland, April 2010 

• "Managing Life, Work and Family ... Dispelling the Myth of the Superwoman," 

8th Annual Women of Color Conference, University of Akron, April 2010 

• "Work/Life Demands - Striking a Balance," Greater Akron Chamber of 

Commerce/KNOW Meeting, Akron, Ohio, July 2008 

 

Distinctions  

• Inside Business "2014 Power 100 List," the 100 individuals who most 

influence Northeast Ohio's economy 

• Selected for Crain's Cleveland Business "Who to Watch in Law," 2014 

• Listed in The Best Lawyers in America, 2013 to 2015 

• Listed in Legal 500 in Real Estate, 2014 

• Selected for inclusion in Super Lawyers by Ohio Super Lawyers magazine, 

2013 and 2015 

• National Diversity Council, Ohio Leadership Excellence Award Winner, 2013 

• Ohio Super Lawyers Rising Star Honoree, 2007 and 2009 

• Kaleidoscope Magazine 40/40 Club, member, Class of 2003 

• YWCA (Cleveland Chapter), Women of Professional Excellence Honoree, 

2006 

 

Professional & Civic 

Professional Associations 

• American College of Real Estate Lawyers (ACREL), member, 2013 to present 

• International Council of Shopping Centers (ICSC), member 
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• ICSC Ohio, Kentucky, Indiana, Michigan and Pennsylvania Retail 

Development & Law Symposium Planning Committee, member, 2007 to 

present; co-chair, 2012; lead co-chair, 2013 

• Cleveland Metropolitan Bar Association, member 

Community Activities 

• The George Gund Foundation, board member, 2012 to present 

• Cleveland Foundation African-American Philanthropy Committee, member, 

2012 to present 

• The Sherwick Fund, board member, 2012 to present 

• The Diversity Center of Northeast Ohio, board member, 2009 to present 

• City Club of Cleveland, board member, 2010 to present 

• Museum of Contemporary Art - Cleveland (MOCA), board member, 2010 to 

present 

• Campaign for Issue 6 (Cuyahoga County Reform), co-chair, 2009 

• Levin College of Urban Affairs, Cleveland State University, member, Advisory 

Committee to Albert A. Levin Chair of Urban Studies, 2001 to 2011 

• Shaker Heights Economic Development Task Force (previously Economic 

Development Committee), citizen member, 2001 to 2011 

• Cleveland Housing Network, Inc., secretary and board member, 2001 to 2006 

• Cleveland Bridge Builders, member, Class of 2003 

• Karamu House Inc., board member, 2001 to 2003 

 

Admissions  

• New York 

• Ohio 
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Presentations  

• “Women in Hedge Funds,” Thompson Hine 10th Annual Hedge Fund Seminar 

• "How Women Lead," Spotlight on Leadership Series 

• "Women in Leadership," Cleveland Leadership Center, Lunch with Leaders 

Series 

• "Options for Donors Seeking Influence Over Charitable Gifts: A Comparison of 

Private Foundations, Supporting Organizations, and Donor Advised Funds," 

Regional Exempt Organizations and Financial Advisors Forum 

• "Current Nonprofit Regulatory Trends: Are Your Practices in Need of 

Reform?", Lorman Education Services 

• "Emerging Standards for Nonprofit Board Governance (Including H.R. 4 

Governance Provisions)," Business Volunteers Unlimited 

• "Intermediate Sanctions: What Every Advisor Needs to Know," The Ohio 

Society of CPAs 

• "Research and Technology Transfer," American Health Lawyers Association 

• "Health Care Law Update," Health Care Financial Management Association of 

Ohio 

• "Developments in Nonprofit Governance: The Evolution of New Standards," 

Cleveland Tax Institute 

• "The Art and Science of Trusteeship," Grantmakers in Aging National Meeting 

• "Board Liability Under Intermediate Sanctions," Education Finance Council 

National Meeting 

• "Limited Liability Companies and Potential Uses by Health Care Providers," 

National Health Lawyers Association 

• "Taxable Subsidiaries and Limited Liability Companies," National Health 

Lawyers Association 

• Chairperson, Exempt Organizations Session, Cleveland Tax Institute 

• "Use of Compliance Plans by Health Care Providers," Cleveland Society of 

Anesthesiologists 

• Invited speaker on numerous topics for client presentation and the Cleveland 

Tax Institute 

 

Distinctions  

• Inside Business "Power 100 List," the 100 individuals who most influence 

Northeast Ohio's economy, 2013 and 2014 

• Kaleidoscope Magazine, "Women Who Give Back," 2012 honoree 

• Diversity Journal, "Women Worth Watching," 2012 

• Crain's, "Woman of Note," 2012 

• Athena Award, 2010 

• YWCA Career Woman of Achievement, 2006 

• Northern Ohio Live, Rainmakers, 2006 

• Kaleidoscope Magazine, "Women Who Give Back – Salute to Women," 2001 

honoree 

• Greater Cleveland United Way Volunteer of the Year, 1998 

• Listed in The Best Lawyers in America 

• Named as a "Leading Lawyer" by Inside Business magazine 
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Professional & Civic 

Professional Associations 

• The 50 Club 

• In Counsel with Women 

• Leadership Cleveland, Class of 1999 

• District of Columbia Bar Association 

• Cleveland Tax Institute, panel chair 

Community Activities 

• Playhouse Square Foundation, Board of Trustees, member; Finance 

Committee, member 

• Business Volunteers Unlimited, director; Services to Nonprofits Committee, 

member 

• Greater Cleveland Partnership, director; Government Affairs Council, vice 

chair; Nominating Committee, member 

• United Way Services, Board of Directors, Executive Committee, member; 

Nominating Committee, chair 

 

Admissions  

• District of Columbia 

• Massachusetts 

• Ohio 

• Pennsylvania 

• U.S. Court of Federal Claims 

• U.S. District Court for the Western District of Pennsylvania 

• U.S. Supreme Court 

• U.S. Tax Court 
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• BP America Parking Garage/Cleveland, OH 

• Society-Marriott Garage/Cleveland, OH 

• Marriott Hotel/South Bend, IN 

• Pier House Hotel/Key West, FL 

• Symphony Towers/San Diego, CA 

• The A.M. McGregor Home/Cleveland, OH 

• Renaissance Center/Cleveland, OH 

• Carew Tower Retail Renovation/Cincinnati, OH 

Services as Project Management Consultant - Representative Projects 

• Minnesota Twins New Ballpark/Minneapolis, MN 

• Orlando Events Center/Orlando, FL 

• Pittsburgh Penguins New Arena/Pittsburgh, PA 

• Florida Marlins Retractable Roof Ballpark/Miami, FL 

• Kansas City Royals, Kauffman Stadium Expansion and Renovation 

Project/Kansas City, MO 

• San Francisco 49ers Football Stadium/San Francisco, CA (2005 project) 

• St. Louis Cardinals New Ballpark/St. Louis, MO 

• Minnesota Wild NHL Arena/St. Paul, MN 

• Soldier Field/Chicago, IL 

• Toledo Mud Hens New Ballpark/Toledo, OH 

• Pittsburgh Pirates New Baseball Park/Pittsburgh, PA 

• Science Center Expansion for the Carnegie Museums/ Pittsburgh, PA 

• Juvenile Intervention Facility/Cuyahoga County, OH 

Services as Partnering Facilitator - Representative Projects 

• Over 100 Ohio Public School Projects Funded by the Ohio School Facilities 

Commission 

• Ohio State University  New Psychology Building/Columbus, OH 

• Ohio State University  Mechanical Engineering Building/Columbus, OH 

• Ohio State University  Larkins Hall/Columbus, OH 

• Ohio State University Aronoff Laboratory of Biological Sciences/Columbus, 

OH 

• Ohio State University Football Stadium Renovation/Columbus, OH 

• St. Johns Health Center/Santa Monica, CA (Incentive Partnering) 

• Medina City School District High School Addition and Renovation 

Project/Medina OH 

• University Hospitals New Bed Tower Project/Cleveland, OH 

• Cuyahoga Community College New Classroom Building/Cleveland, OH 

• Dayton Daily News Newspaper Production Facility/Dayton, OH 

• New Strongsville Municipal Center/Strongsville, OH 

• Crawford Museum of Transportation & Industry/Cleveland, OH 

• Hawken School/Gates Mills, OH 

• The A.M. McGregor Home/Cleveland, OH 
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Publications  

• Co-author, The Rights and Responsibilities of the Architect-Engineer Under 

Ohio Law, Cambridge Institute, 1987 and 1988 Editions 

• Co-author, "Owner-Construction Manager Agreement," Chapter 7, 
Construction Renovation Formbook, Wiley Law Publications, 1991 

• Author, "Bridging the Design-Build Gap," Communique, Winter 1996 

• Author, "Building Gateway: The Role of Project Construction Counsel," 
Cleveland Bar Journal, July 1994 

• Co-author, "Building Gateway: Resolving Labor and Employment Issues," 
Cleveland Bar Journal, September 1994 

 

Presentations  

• PNC Park: Structuring a Successful Project Delivery and Risk Management 

Approach, segment of Guess Whos Coming to Town? Stadiums, Arenas, 

Malls and More: The Community Impact Project, Plenary Session I - Big 

Building Boom in the Burgh: Pirates, Steelers, Conventions and More, 

American Bar Association, Forum on the Construction Industry, 2001 Annual 

Meeting, New Orleans, April 2001 

• "Insuring and Bonding the Design/Build Project," segment of Withstanding the 

Tremors: The Golden Rules for a Rock-Solid Design/Build Project, American 

Bar Association, Forum on the Construction Industry & TIPS Fidelity & Surety 

Law Committee's Joint Midwinter Program, San Francisco, January 2007 

• "The Merger of BIM & Project Delivery: To Be or Not To Be?", Risk 

Management Seminar, Professional Concepts Insurance Agency, East 

Lansing, Michigan, June 2008 

• "Opportunity for Integrated Project Delivery for all Design Disciplines," 

segment of Market Trends How to Respond and Develop the A/E Firm of the 

Future, All Ohio Convocation, Columbus, April 2008 

• "The Archway to Success: Design-Build in Mid-America, St. Louis Cardinals 

Ballpark Project," segment of Advanced Design-Build & Bridging Strategies, 

Design-Build Institute of America, Indianapolis, March 2008 

• "The Merger of BIM and Project Delivery: To Be or Not To Be?", Old National 

Insurance Company, Indianapolis, March 2008 

• "Managing Construction Projects in Ohio," Lorman Education Services, 

Columbus, December 2007; November 2006; November 2005 

• "The Merger of BIM and Project Delivery: To Be or Not To Be?", PLAN Annual 

Meeting, Cleveland, September 2007 

• "Tricks, Traps and Ploys Used in Construction Scheduling," Lorman Education 

Services, Cleveland, March 2007; December 2005; December 2004 

• "What To Do When Construction Projects Go Bad in Ohio," Lorman Education 

Services, Columbus, Ohio, September 2006 

• "You're Blaming Me A/E Responsibility for Delay and Disruption Claims," All 

Ohio Convocation, Columbus, OH, May 2005 

• "Standard of Care, Betterment and Other Misunderstood Concepts," segment 

of Change Orders in Ohio, Lorman Education Services, Columbus, Ohio, 

January 2005 
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• "Professional Liability and Contracts for Consulting Engineers," segment of 

"Essential Skills for Design Firm Management," American Council of 

Engineering Companies (ACEC), Columbus, Ohio, November 2004 

• "Putting Lawyers Out of Business: Jobsite Alternative Dispute Resolution (the 

OSFC Experience)," dinner presentation for the American Society of 

Estimating Engineers, Cleveland, November 2004 

• "Arbitrator Selection, Large Firm Considerations," American Arbitration 

Association Breakfast Eye-Opener, Cleveland, October 2004 

• "Achieving Success on Public Sector Projects, Recent Trends in Ohio Public 

Works Construction Law," segment of Construction Claims for Public Entities, 

Lorman Education Services, Cleveland, September 2004 

• "Construction Management/Design-Build in Ohio," Lorman Education 

Services, Independence, Ohio, July 2004 

• "Arbitration Awards: Safeguarding, Deciding and Writing Awards," American 

Arbitration Association Training Workshop, Cleveland, June 2004 

• "Achieving Success on Public Sector Projects, An Examination of Emerging 

Risk Management Methods (With Special Emphasis on the OSFC 

Construction Program)," segment of 2004 Ohio State Bar Association Annual 

Convention, Cleveland, May 2004 

• "Arbitrator Ethics," American Arbitration Association Training Workshop, 

Cleveland, February 2004 

• "What Owners Need to Know About Delay and Disruption Claims," segment of 

The 'Owner's' Construction Superconference, San Francisco, December 2003 

• "Successful Use of Bridging for Design/Build," segment of Inside Design/Build: 

Growing Trends, Successful Solutions, sponsored by the Design-Build 

Institute of America, Society for Marketing Professional Services and 

American Society of Civil Engineers, Cleveland, September 2003 

• Panelist, "Strategic Alliances and Partnership," presentation at AIA Akron 

Chapter Meeting, Canton, Ohio, March 2003 

• Presentation on "Risk Management," segment of Ohio Builds 2002 

Convention, Columbus, Ohio, September 2002 

• "Making the Right Plays," The Eighth Annual Market Trends Program for 

Architects, Engineers and Construction Managers, sponsored by Thompson 

Hine LLP and Selvaggio Teske & Associates, Cincinnati, August 2002; 

Cleveland, August  2002 

• "A Brief Examination of a Really Cool Integrated Risk Management and 

Contractor Default Insurance Program that May Never Again Be Available in 

the Post-9/11 Era," segment of Columbus Bar Association Construction Law 

Seminar, Columbus, February 2002 

• Sponsor's Address at 2001 National Convention of the Society of American 

Registered Architects, Cleveland, October 2001 

• "Ohio Construction Law: Can This Job Be Saved? Creative Strategies for 

Project Completion & Litigation Avoidance," Cleveland, June 2001; February 

1999; October 1998 

• "Managing Divergent Constituencies During the Construction Process," 

presentation at the 45th Annual Ohio School Boards Association Capital 

Conference and Trade Show, Columbus, November 2000 

• "Partnering in Construction Administration," segment of the Central Ohio 

Construction Expo, sponsored by The Builders Exchange of Central Ohio, 

Columbus, March 2000 
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• Panelist, "Construction Wrap-ups: The Good, the Bad, and the Ugly," 

Minnesota Chapter, Risk and Insurance Management Society, Minneapolis, 

April 1999 

• "Managing Construction Risks: The Role of Project Counsel," Annual 

Seminar, Construction Law Committee, Columbus Bar Association, 

Columbus, December 1998 

• "Managing Construction Costs: Opportunities and Obligations for the Design 

Professional," General Session of the 10th Annual Convocation of the Design 

Professionals Risk Control Group, Palm Springs, November 1998 

• "A Glimpse into the Crystal Ball  What to Expect in the New Millennium," 

segment of Year 2000: Dispute Avoidance and Resolution, American 

Arbitration Associations Construction Alternative Dispute Resolution Day 

1998, Cleveland, November 1998 

• "Legal Aspects of Managing Risk on Major Construction Projects," segment of 

Nationwide Insurance 1998 Insurance Law Seminar Series, Columbus, 

October 1998 

• "Managing Construction Costs: Opportunities and Obligations for the Design 

Professional," DPIC Insurance Companies and DenMark Insurance Services, 

Cincinnati, August 1998; Cleveland, August 1998 

• "Exculpatory and Risk Shifting Clauses," segment of the American Arbitration 

Associations 1998 Spring Construction Industry Alternative Dispute 

Resolution Program, Cleveland, March 1998 

• "New Directions in Public and Private Contracting Year 2000," segment of the 

American Arbitration Associations 1998 Spring Construction Industry 

Alternative Dispute Resolution Program, Cleveland, March 1998 

• "Bridging the Design-Build Gap," presentation to Akron Chapter, American 

Institute of Architects, Akron, October 1997 

• "Real Partnering," DenMark Insurance Services, Cleveland, August 1997 

• "Bridging the Design-Build Gap," segment of Design/Build Emerging Trend in 

Construction Contracts, sponsored by Insight Information Inc., Calgary, 

Alberta, CANADA June 1997; Toronto, CANADA February 1997 

• "The Partnering Process and Dispute Review Boards," segment of the 

American Arbitration Associations Construction Industry Seminar on Risk 

Management, Cleveland, March 1997 

• "Project Counsel Case Study," segment of Session 913, New Opportunities 

for Lawyers as Project-Counsel, The Construction Superconference, San 

Francisco, December 1996 

• "Controlling Construction Costs," 1996 CUED Annual Conference, National 

Council for Urban Economic Development, Cleveland, October 1996 

• "The Current Legal Environment in Ohio," The DenMark Group, Columbus, 

August 1986 

• "Bridging and Construction Management in a Design-Build World," DPRCG 

Sixth Annual Loss Prevention Convocation, San Antonio, November 1995 

• "Project Delivery Formats and the Design-Build Trend," segment of 

Commercial Construction Contracts: Current Issues and Forms, Cleveland 

Bar Association 17th Annual Real Estate Law Institute, Cleveland, November 

1995 

• "Ethics & Disclosure," segment of Managing the Arbitration Process, 

Introductory Arbitrator Training Workshop, American Arbitration Association, 

Cleveland, November 1995 
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• "Design/Build and Construction Management: Opportunities for the Design 

Professional," The DenMark Group, Cleveland, July 1995 

• "Construction Process," The Cleveland Foundation for Architecture's Annual 

Meeting, Cleveland, June 1995 

• "Alternative Dispute Resolution: Can It Benefit In-House Counsel?", The Price 

Waterhouse General Counsel Forum, Cleveland, June 1995 

• "Claims Avoidance," segment of Cleveland Engineering Society's 43rd Annual 

Design/Construction Conference, Cleveland, October 1994 

• "Advanced Construction Arbitrator Training," American Arbitration Association, 

Cleveland, September 1994; May 1994 

• "Department of Administrative Services Contract Review Seminar," presented 

in conjunction with R. V. Buric Construction Management Consultants, Inc., 

Toledo, June 1994 

• "It Could Happen to You!", Claims Study Workshop presented in conjunction 

with The DenMark Group, Toledo, March 1994 

• "Alternative Dispute Resolution Options," Cleveland Bar Association, 

Continuing Legal Education Seminar, Cleveland, February 1994 

• "Utilizing the Partnering Process and Alternative Dispute Resolution Options," 

segment of Partnering and the Construction Industry, American Arbitration 

Association Annual ADR Day Program, Cleveland, October 1993 

• "No Damage for Delay Clauses and Municipal Residential Requirements," 

segment of Cuyahoga County Law Director's President's Day Workshop, 

Cleveland, February 1993 

• "Preparing a Contract for Today's Market," segment of Streamlining the 

Construction Process; Comparison of Construction Manager and General 

Contractor, Real Estate Section, Cleveland Bar Association, Continuing Legal 

Education Seminar, Cleveland, November 1992 

• "Win/Win Alternates for Avoiding Construction Disputes," ICSC Centerbuild 

Conference, Ft. Lauderdale, October 1992 

• "Preparing a Contract for Today's Market," segment of Recent Trends in 

Construction Law, Ohio CLE Institute, Continuing Legal Education Seminar, 

Cincinnati, January 1992; Columbus, Ohio, January 1992; Cleveland, January 

1992 

• "Dispute Resolution," segment of Recent Trends in Construction Law, Ohio 

CLE Institute, Continuing Legal Education Seminar, Cincinnati, 1992; 

Columbus, 1992 

• "Resolving Construction Disputes -- Talk is Cheaper," ICSC Centerbuild 

Conference, Phoenix, November 1991 

• "How to Avoid Legal Entanglements in Construction," a seminar series 

sponsored by The Builders Exchange, presented in six, weekly, 2½-hour 

sessions, Cleveland, October - November 1991 

• Panelist, "Using ADR Processes in Business Cases," segment of Alternative 

Dispute Resolution: Choosing and Using ADR Processes, Case Western 

Reserve University School of Law, Cleveland, September 1991 

• "The Prevention and Resolution of Construction Contract Disputes," Ohio 

State University, Continuing Legal Education Seminar, Columbus, July 1991 

• "Construction Law," Cincinnati Bar Association, Continuing Legal Education 

Seminar, Cincinnati, June 1991 

• "Conceptualizing the Project and Negotiating the Contract for Construction," 

Columbus Bar Association, Real Property Law Institute, Columbus, Ohio, 

February 1991 
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• "Dispute Resolution Alternatives in Construction Contracts," ICSC Centerbuild 

Conference, Ft. Lauderdale, December 1990 

• "Construction and Completion," Cleveland Bar Association 1990 Real Estate 

Law Institute, Cleveland, October 1990 

• "Construction Claims," presented in conjunction with Roy L. Wilson, P.E, co-

sponsored by the University of Toledo Division of Continuing Education and 

Pepperdine University School of Law, Cleveland, April 1990 

• Panelist, "The 'Home Rule' Controversy," OCC/NIBS Sixth Annual Fall 

Conference, Columbus, December 1989 

• "Construction Contract Issues," ICSC Centerbuild Conference, Tucson, 

December 1989 

• "Construction Disputes and Claims," presented in conjunction with R. V. Buric 

Construction Consultants, Inc., sponsored by Ohio Building Chapter, AGC, 

Cleveland, November 1989 

• "Joint Venturing for MBEs," Cleveland State University MBE Opportunity 

Exchange, Cleveland, September 1989 

• "Dispute Resolution Alternatives in Construction Contracts," Housing and 

Construction Law Committee, Cincinnati Bar Association, Cincinnati, May 

1989 

• "Construction Contracts: Approaches, Pitfalls and Solutions," ICSC 

Centerbuild Conference, Ft. Lauderdale, December 1988 

• "Legal Pitfalls for the Construction Contractor," American Institute of 

Estimating Engineers Dinner/Lecture Series, Cleveland, October 1988 

• "Representing the Builder in an ADR Proceeding," Center for Public 

Resources ADR in Construction Disputes Seminar, Cleveland, August 1988 

• "Construction Arbitration," American Institute of Estimating Engineers 

Dinner/Lecture Series, Cleveland, March 1988 

• "Representing the Builder in the Negotiation of a Construction Contract," 

Cuyahoga County Bar Association Real Estate Seminar, Cleveland, February 

1988 

 

Distinctions  

• Named Construction Lawyer of the Year, 2012 Cleveland Litigation, in The 

Best Lawyers in America 

• Listed in Best Lawyers since 1995 

• Ranked as one of America's Leading Construction Lawyers (and the Leading 
Construction Lawyer in Ohio), Chambers USA Guide to America's Leading 

Business Lawyers, 2003 - 2014 

• Selected for inclusion in Super Lawyers by Ohio Super Lawyer magazine in 

2006 - 2015 

• Named as one of the top 10 lawyers in the United States in Construction Law, 
Legal 500, 2011 

• Selected for inclusion in The International Who's Who of Construction 

Lawyers, 2013 

• American Arbitration Association Special Award for Dedicated Service to 

Alternative Dispute Resolution in the Construction Industry, 1997 
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Professional & Civic 

Professional Associations 

• American Arbitration Association Large and Complex Case Panel of 

Arbitrators 

• American Bar Association, Forum Committee on Construction Industry; 

Insurance, Negligence and Compensation Section; Litigation Section 

• American College of Real Estate Lawyers, Fellow 

• Ohio State Bar Association, Judicial Administration and Legal Reform 

Committee 

• Cleveland Metropolitan Bar Association, Fee Mediation and Arbitration 

Committee 

• Ohio Contractors Association 

• United States District Court, Northern District of Ohio, ADR Panel 

• Cuyahoga County Common Pleas Court Mediation Panel 

• Western Reserve Historical Society, Board of Directors 

• Leadership Cleveland Class of 1997 

 

Admissions  

• United States Court of Appeals for the Sixth Circuit 

• United States District Court, Northern District of Ohio 

• Ohio 

• United States Supreme Court 
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• Representation of owner/developer in connection with public finance and 

redevelopment of $65 million suburban shopping center. 

• Representation of design and construction team member in P3 transportation 

infrastructure project in Ohio. 

• Representation of design-builder in connection with $52 million highway and 

bridge construction project in Indiana. 

• Negotiation and drafting of joint venture agreement for $450 million mixed-use 

town center development. 

• Representation of Pittsburgh Pirates in connection with construction and 

development of PNC Park in Pittsburgh. 

• Representation of owner in connection with acquisition and finance of 

Nationwide Arena in Columbus, Ohio. 

• Representation of owner in connection with sale of 1/2 interest in $300 million 

office tower and hotel. 

• Representation of landlord in connection with $5 million new market tax credit 

loan and related 40,000 square foot office lease. 

• Representation of developer in connection with $10 million acquisition and 

construction loan relating to historic renovation of 100,000 square foot office 

building and issuance of $2 million historic tax credits. 

• Representation of lender in connection with over $300 million secured and 

unsecured acquisition and construction loans to REIT borrowers. 

• Representation of borrower in connection with $165 million multi-state 

portfolio financing secured by regional malls. 

• Representation of borrower in connection with $50 million synthetic lease 

transaction. 

• Representation of borrower in connection with $31 million net lease financing. 

• Representation of lender in connection with construction financing for multiple 

LIHTC properties. 

• Representation of lender in connection with $12 million deed-in-lieu of 

foreclosure transaction. 

• Representation of lenders in connection with multiple construction, acquisition 

and development loans to both commercial and residential developers. 

• Representation of lender in connection with acquisition and divesture of 

multiple bank branch portfolios involving hundreds of branches throughout the 

United States. 

• Local counsel to multiple out-of-state lenders in connection with issuance of 

legal opinions. 

• Representation of owner in connection with $7 million HUD apartment project 

acquisition and redevelopment loan. 

• Representation of owner in connection with acquisition of $10 million in 

defaulted debt and related workouts of properties encumbered thereby. 

• Negotiation and drafting of 130,000 square foot office and distribution center 

lease. 

• Negotiation and drafting of lease and construction agreements relating to 

50,000 square foot office building and research center. 

 

Publications  

• Contributing author, Baldwin's Ohio Construction Law Manual, 

WEST/Thomson Reuters, February 2009 
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Presentations  

• "Public Private Partnerships," Thompson Hine LLP 2013 Construction Industry 

Hot Topics Seminar, Cleveland, May 2013 

• "Impact of Project Delivery on Green Construction – The New AIA Sustainable 

Project Documents," American Bar Association – Real Property, Trust and 

Estate Law Section, Spring Symposium: Washington, D.C., May 2013 

• "BIM / Integrated Project Delivery" section of "AIA Contracts and Beyond," 

Lorman Seminar, Cleveland, May 2009 

• "Legal Risks Related to LEED: Contractual Provisions And Potential 

Consequences," Thompson Hine LLP 2009 Construction Industry Hot Topics 

Update Seminar, Cleveland, February 2009 

• "Building Information Modeling (BIM): Legal Issues With The Use Of This New 

Project Tool," Thompson Hine LLP Construction Industry Hot Topics Update 

Seminar, Cleveland, February 2008 

 

Distinctions  

• Listed in The Best Lawyers in America, 2014 and 2015 

 

Professional & Civic 

Professional Associations 

• American Bar Association, Real Property, Trust and Estate Law, 2014 to 

2015; vice-chair of Design and Construction Law Committee; Real Property, 

Probate and Trust Section, Design and Construction Law Committee 

• American Bar Association, Real Property, Trust and Estate Law, 2011 to 

2012; vice-chair of Construction Lending Committee; Real Property, Probate 

and Trust Section, Design and Construction Law Committee 

 

Admissions  

• Ohio 

 

Languages 

• Spanish 
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• Bond Counsel and counsel to the municipality in connection with the issuance 

of up to $20,000,000 of tax increment revenue notes and bonds for the public 

infrastructure improvements necessary for the “Rivers Crossing” multi-phase 

mixed use real estate development in South Lebanon, Ohio 

• Bond Counsel in connection with the issuance of approximately $1,400,000 of 

general obligation bonds to be supported by special assessments for road 

improvements supporting the development of a manufacturing and distribution 

park in Sharonville, Ohio  

• Counsel to the municipality in connection with the creation of a community 

reinvestment area to provide a tax abatement for the development of a multi-

family housing project in South Lebanon, Ohio    

• Developer’s counsel in connection with a tax increment financing for the 

“Central Station” residential community, including a multi-family project and 

senior housing project, in Chicago, Illinois  

• Developer’s counsel in connection with the tax-exempt bond financing of over 

$600 million in public infrastructure necessary for the mixed use 

redevelopment of the Stapleton Airport in Denver, Colorado, the largest new 

urbanist project in the United States 

• Developer’s counsel in connection with the issuance of over $50,000,000 of 

tax increment revenue bonds for the public infrastructure improvements 

necessary for the renovation of the historic 523-foot Mercantile Tower in 

Dallas, Texas   

• Developer’s counsel in connection with the pending issuance of approximately 

$90,000,000 of tax-exempt bonds secured by payments in lieu of taxes for 

public infrastructure improvements necessary for the phased development of 

an approximately 42-acre portion of the Southeast Federal Center located in 

the southeast quadrant of the District of Columbia 

 

Presentations  

• "Public/Private Partnerships, Alternative Anchors, and other Winning 

Strategies for Twenty-First Century Retail Development Projects - Use of TIF 

and Special Assessments Financing/Avon Interchange," 2013 ICSC Ohio, 

Kentucky, Indiana, Michigan And Western Pennsylvania Retail Development 

& Law Symposium, Columbus, Ohio 

• "New Markets Tax Credits: Upfront Guidelines for Developers," 2012 Urban 

Land Institute, Cleveland, Ohio 

• "Tax Increment Financings, Tax Abatements and the New Prevailing Wage 

Requirement Guidelines," 2008 Dayton Area Board of Realtors 

• "Tax Increment Financings: The Current Laws & Updates," 2006 I-70/75 

Development Association Annual Meeting 

• "Condominium, Housing and Mixed Use Development: Tax Increment 

Financings," 2005 Land Development Conference 

 

Distinctions  

• Listed in current edition of The Best Lawyers in America, recognized for more 

than 10 years; Lawyer of the Year in 2015 in the area of Banking and Finance 

Law 
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• Named by the American Red Cross Dayton Area Chapter as a 2010 Volunteer 

of the Year and recipient of the Unsung Hero Award 

 

Professional & Civic 

Professional Associations 

• National Association of Bond Lawyers 

• Ohio State Bar Association 

• Dayton Bar Association, chairman of Unauthorized Practice of Law 

Committee, 1999 

Community Activities 

• American Red Cross Dayton Area Chapter, Board of Directors, 2008 Co-

Board Member of the Year 

• Miami Valley Hospital Foundation, Board of Trustees 

 

Admissions  

• Ohio 
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• Compliance review concerning physician-hospital owned ambulatory surgical 

center activities implicating the Anti-kickback Statutes and other regulatory 

requirements. 

• Extensive experience in representation of both institutions and physicians 

regarding current industry activity involving sale, merger and acquisition of 

specialty physician entities. 

 

Publications  

• “De Facto Private Right of Action Under HIPAA: Is Ohio Next?,” Thompson 
Hine Health Care Law Update, December 2014 

• “Hospital Subsidy of Patient Health Insurance Premiums,” Thompson Hine 
Health Care Law Update, August 2014 

 

Distinctions  

• Listed in The Best Lawyers in America in the area of Health Care Law, 2006 

to 2015 

• Martindale-Hubbell, AV Rated for Health Care 

 

Professional & Civic 

Professional Associations 

• American Health Lawyers Association 

Community Activities 

• Wright Memorial Public Library, trustee 

• South Community, Inc., trustee 

 

Admissions  

• Ohio 
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• Leading the divestiture of several hospital-owned clinics to a federally 

qualified health center. 

• Representing a kidney dialysis business in the sale of the business to a 

national provider. 

• Representing health care providers on compliance with 340B prescription 

drug program. 

• Counseling hospitals, physician groups and other health care providers on 

Stark, Anti-Kickback, and federal health care program fraud and abuse 

compliance. 

• Counseling for-profit and non-profit companies on business and governance 

issues. 

• Advising on health care distribution and sales representative transactions. 

• Advising institutional pharmacies on regulatory issues associated with 

mergers and acquisitions. 

• Advising mental health and behavioral health care providers on policies, 

compliance, and contracting.  

 

Publications  

• “De Facto Private Right of Action Under HIPAA: Is Ohio Next?,” Thompson 
Hine Health Care Law Update, December 2014 

• “Hospital Subsidy of Patient Health Insurance Premiums,” Thompson Hine 
Health Care Law Update, August 2014 

• "Ohio Health Care Employers Required to Notify Patients of Termination of 

Physician's Employment," Thompson Hine Advisory Bulletin, February 2013 

• "Final Omnibus HIPAA Rule," Thompson Hine Advisory Bulletin, January 2013 

• "Health Care Providers May Disclose Patient Information to Avert Health or 

Safety Threats," Thompson Hine Advisory Bulletin, January 2013 

• "CMS Issues Proposed Rules on Post-Discharge Care Billing Code and DME 

Face-to-Face Encounters," Thompson Hine Advisory Bulletin, August 2012 

• "CMS Selects New Medicare ACOs," Thompson Hine Advisory Bulletin, July 

2012 

 

Presentations  

• “Health Care Compliance:  Current Issues,” Thompson Hine Breakfast 

Briefing, November 2014 

• “Health Care Compliance:  Current Issues,” Miami Valley MGMA Association, 

March 2014 

• “Navigating the Changes to HIPAA Compliance Under the Final Omnibus 

Rule,” Miami Valley MGMA Association, July 2013 

• "Navigating the Changes to HIPAA Compliance Under the Final Omnibus 

Rule," Thompson Hine Breakfast Briefing, February 2013 

• "Health Care Compliance:  Current Issues," Thompson Hine Breakfast 

Briefing, May, 2013 

 

LKWD-PRR212_01225

LKWD-PRR212_01225

http://www.thompsonhine.com/publications/de-facto-private-right-of-action-under-hipaa-is-ohio-next
http://www.thompsonhine.com/publications/de-facto-private-right-of-action-under-hipaa-is-ohio-next
http://www.thompsonhine.com/publications/hospital-subsidy-of-patient-health-insurance-premiums
http://www.thompsonhine.com/publications/hospital-subsidy-of-patient-health-insurance-premiums


 
 

Confidential – City of Lakewood 29  

Professional & Civic 

Professional Associations 

• American Health Lawyers Association 

• Health Care Compliance Association 

• Society of Ohio Healthcare Attorneys 

• Dayton Bar Association 

Community Activities 

• South Community Inc. Compliance Committee, member 

• Dayton Diversity Council, member 

 

Admissions  

• Ohio 
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• Formed and assisted in the operations of an employee relief fund and 

university-related research organizations 

• Carried out complex national and international grants and loans to individuals 

and other charitable entities 

• Assisted with program-related investments 

• Coordinated merger of operating charitable entities 

• Assisted private foundations in navigating complex operating restrictions, 

including the self-dealing rules 

Philanthropic Planning 

• Developed and implemented tax-sensitive charitable giving for individuals and 

corporations, including scholarship and relief programs for employees 

• Drafted and implemented charitable remainder trusts (CRUTs and CRATs), 

charitable lead trusts (CLUTs and CLATs), donor advised funds (DAFs), and 

endowment funds 

• Developed and implemented restricted gifts of large liquid and non-liquid 

assets 

• Incorporated, obtained tax-exempt status for, and assisted in management of 

private foundations and supporting organizations 

• Assisted with international grant-making 

 

Publications  

• Note, "Williams v. General Motors Corporation: Giving Sexual Harassment 

Plaintiffs a Chance," 61 Ohio St. L.J., 2001 

• "Estate Planning Focus" 

• "Three Costly Estate Planning Mistakes to Avoid," Mi Biz West 

• Quoted in "IRS Provides Way to Receive," Grand Rapids Business Journal 

regarding charitable remainder trusts, October 2004 

• Quoted in "Who Profits When Nonprofits Die?", Grand Rapids Business 

Journal, April 2006 

 

Presentations  

• Co-Presenter, “Estate Planning Concepts for Fundraising Professionals,” 

presented to members of the Central Ohio Planned Giving Council and the 

Association of Fundraising Professionals, October 2014 

• “Private Foundations: Tax Law and Compliance,” The Ohio Society of CPAs 

2014 Not-For-Profit Conference, May 2014 

• “Dissolving Private Foundations: Where to Start and Where to Go,” Delaware 

County Foundation Legal and Financial Professionals’ Lunch, March 2014 

• “Social Enterprise for Charitable Entities,” Ohio Attorney General Charitable 

Advisory Council, July 2013 

• “Estate Planning and Legal Affairs,” Ohio Rural Electric Cooperatives, Inc. 

Pre-Retirement Seminar, February 2010-2014 

• Panelist for “Top Risks for Exempt Organizations,” GBQ Partners LLC CAP 

Perspectives Event, October 2012 
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• “Obtaining Tax-Exempt Status and Hot Topics in the Non-Profit Community,” 

graduate students at The Ohio State University John Glenn School of Public 

Affairs, January 2013, April 2012, May 2010, June 2009, and January 2009 

• “Estate Planning and Administrative Update,” 20th Annual Estate Planning 

Seminar hosted by the Central Ohio Estate Planning Council, May 2012 

• “Estate and Charitable Planning and Administration in the Current 

Environment,” 19th Annual Estate Planning Seminar hosted by the Central 

Ohio Estate Planning Council, May 2011 

• “Estate and Charitable Planning and Administration in the Current Tax 

Environment,” 18th Annual Estate Planning Seminar hosted by the Central 

Ohio Estate Planning Council, May 2010 

• “Investment Responsibilities of Non-Profit Board Members: Knowing and 

Implementing the New Law,” tax-exempt clients and friends of Thompson 

Hine, July 2009 

• “Transfer Tax Planning Opportunities,” colleagues of Schneider Downs Co., 

Inc. and Thompson Hine, June 2009 

• “Preparation and Review of Essential Probate Documents,” NBI, Inc., October 

2008 

• “Forming and Operating a Private Foundation,” Worthington Estate Planning 

Council, June 2008 

• Panelist for the charitable gifts presentation, West Michigan Planning Giving 

Group, January 2006 

• Estate Planning Documents Everyone Needs,” employees of a corporate 

client, February 2005 

• “Four Critical Estate Planning Documents Everyone Needs,” employees of a 

corporate client, November 2003 

• “Understanding Estate Planning,” various community groups, 2003 to present 

 

Distinctions  

• Selected for inclusion in 2015 Ohio Super Lawyers® as a Rising Star 

• Business First, Forty Under 40, Class of 2011 

• Leadership Columbus, Class of 2009 

• Pi Sigma Alpha, National Political Science Honor Society 

• Psi Chi, National Psychology Honor Society 

• Alpha Chi, National Honor Society 

• The Kenneth J. Martin Award for outstanding scholarship and contribution in 

political science 

• CALI Excellence for the Future Awards: highest Grade in Property, Evidence, 

Employment Law and Administrative Law 

 

Professional & Civic 

Professional Associations 

• Ohio State Bar Association, Estate Planning, Trust and Probate Law Section 

• State Bar of Michigan 

• Columbus Bar Association 

• Grand Rapids Bar Association 

LKWD-PRR212_01229

LKWD-PRR212_01229



 
 

Confidential – City of Lakewood 33  

Community Activities 

• Columbus Metropolitan Club, 2007 to 2012 

• Columbus Young Professionals Club 

• Inforum, 2006 to 2007 

• Leave a Legacy West Michigan Steering Committee, 2003 to 2005 

• Menttium 100, 2006 to 2007 

Professional Activities 

• Central Ohio Planned Giving Council Board Member and President 

• Partnership for Philanthropic Planning 

• Columbus Estate Planning Council 

• Society of Financial Service Professionals, 2003 to 2006 

• West Michigan Estate Planning Council, 2003 to 2007 

• West Michigan Planned Giving Group, 2003 to 2007 

• Women Lawyers Association of Michigan, 2001 to 2007 

 

Admissions  

• Michigan 

• Ohio 
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• Represent national asset management firm in commercial, retail and multi-

tenant residential acquisitions and dispositions, including a $765 million multi-

state acquisition. 

• Represent manufacturer in $20 million disposition of excess real estate assets 

and personal property in Mexico and the United States. 

• Such representation includes: drafting and negotiation of purchase and sale 

agreements; title and survey analysis; zoning report analysis; lease review 

and analysis; analysis of redevelopment opportunities; and proration and 

settlement statement preparation. 

Leasing 

• Representation of landlords in retail leasing transactions with national, 

regional and local tenants ranging from anchor tenants to restaurants and 

small shop retailers. 

• Represent landlords and tenants in industrial, warehouse and office leases. 

• Represent tenants in resolution of lease disputes. 

• Such representation includes: drafting and negotiation of leases and 

guaranties; analysis of exclusive and prohibited uses and title and survey 

analysis. 

Development 

• Represent NYSE-listed REIT in redevelopment of existing retail shopping 

complexes, including analysis of prohibitions and restrictions in leases, 

property documents and loan documents. 

Corporate Transactions 

• Provide real estate support on merger and acquisition transactions, including 

drafting of real estate sections of merger and purchase agreements, review 

and analysis of real estate due diligence materials, preparation of corrective 

documents (such as lease amendments and landlord consents) and 

preparation of closing documents (such as deeds and lease assignments). 

Easements & Other Third Party Rights 

• Represent property owners in easement negotiations with public and private 

entities. 

• Represent property owners in license negotiations. 

Telecommunications 

• Represent corporations in multistate acquisitions and dispositions of 

communication tower sites, including a 66 site multistate disposition. 

Real Property Taxes 

• Represent corporations and individuals in complaints against the value of real 

property before the Cuyahoga County, Portage County and Lorain County 

Boards of Revision. 
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Professional & Civic 

Professional Associations 

• Cleveland Metropolitan Bar Association 

• Kentucky Bar Association 

• American Bar Association, Real Property, Trust & Estate Law Section 

• Cleveland-Marshall Law Alumni Association 

Professional Activities 

• International Council of Shopping Centers, member 

• Urban Land Institute, member 

 

Admissions  

• Kentucky 

• Ohio 

• U.S. District Court, Northern District of Ohio 
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• Unrelated Business Income Tax. He helps charities and other tax-exempt 

organizations to address the "UBIT" rules for taxation of unrelated business 

activities. 

• Grant Making. He advises private foundations and public charities about grant 

making activities, including scholarship programs, disaster relief and program-

related investments. 

• Lobbying and Political Activities. He advises tax-exempt organizations 

regarding the limitations on lobbying and political campaign activities. 

• Private Letter Rulings. He has experience in obtaining private letter rulings 

from the IRS for significant projects and transactions, such as joint ventures 

with for-profit organizations. 

• Corporate Law and State Charity Regulation. He advises tax-exempt 

organizations regarding general nonprofit corporation law and compliance with 

state law charity registration requirements. 

 

Publications  

• "Thoughts on Say-on-Pay Frequency," Securities Law 360, (with J. Shane 

Starkey), November 2010 

• "Hostile Takeover Defense Expenses: Capitalization or Deduction?", 69 U. 

CIN. L. REV. 1083, 2001 

• "The Age Discrimination in Employment Act of 1967: Are Disparate Impact 

Claims Available?", 69 U. CIN. L. REV. 299, 2000 

 

Presentations  

• "Executive Compensation Update," Tax Executives Institute, Cleveland 

Chapter, October 2013" 

• Deducting Bonuses and Other Incentive Compensation," Tax Executives 

Institute, Cincinnati Chapter, February 2012 

• "Ohio Tax Enforcement Efforts Regarding Stock Options Exercised by Non-

residents of Ohio," Tax Executives Institute, Cincinnati Chapter, February 

2012 

• "S Corporation Elections: Tax Considerations for Existing C Corporations," 

Cleveland Tax Institute, November 2007 

• "Recent Cases and Rulings," Southwestern Ohio Tax Institute, December 

2005 

 

Professional & Civic 

Professional Associations 

• National Association of Stock Plan Professionals, Ohio Chapter, board 

member 

• American Bar Association 

• Dayton Bar Association 
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Admissions  

• Ohio 

• U.S. District Court, Southern District of Ohio 
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Overview of Project Management Consultants (PMC) 

PMC was founded in 1997 as a wholly owned subsidiary of Thompson Hine LLP. Jeff 

Appelbaum, the founder and managing director, has more than 30 years of construction 

law experience and recognized the need for consulting services beyond legal 

representation to satisfy the project management needs of owners. In establishing PMC, 

Jeff assembled a team of professionals with extensive experience in design, finance, 

construction consulting, construction management, partnering facilitation and owner’s 

representation services. More detail on our services is provided below.  

Unsurpassed experience with complex projects  

During the past several years, we have served as lead project consultant for a substantial number of highly complex 

real estate development projects throughout the United States with project values in the $300 million to $1 billion 

range. We have served in this role for numerous major office building, world headquarters and university facility 

projects. We also have provided such services for 14 stadium and arena projects at the major league (MLB, NBA, 

NHL, NFL) level and for convention centers, museums and other mixed use projects.  

Services that we typically provide on these projects are comprehensive and include preparation of financing and 

development agreements, conceptualization of project delivery systems, preparation and negotiation of all design and 

construction contracts, development of risk management and insurance programs, development of all project 

processes and procedures, implementation and oversight of a dispute resolution program, evaluation and resolution 

of claims on an ongoing basis, project partnering and project closeout assistance.  

Risk management services are an integral part of PMC’s project consulting services. Through appropriate front-end 

risk allocation and insurance program management, PMC has saved owners (and other project stakeholders) millions 

of dollars in initial project costs by eliminating waste and redundancy in how large construction projects manage, 

allocate and price risk. In addition, by properly allocating risk and insuring a project, owners and other stakeholders 

are provided the necessary funds to cover losses and claims when needed to maintain a project on time and on 

budget.  

Excellence in addressing specific project management needs through customized 

services  

In addition to providing comprehensive project and risk management consulting services, PMC provides other 

services customized to address specific project management needs. Services regularly provided by PMC include 

design and construction partnering facilitation and mediation, comprehensive owner’s representation through our staff 

of architects, engineers and construction managers and public and private financing consulting.  

Representative Projects 

Health Care 

 Alcohol, Drug Addiction and Mental Health Services (ADAMHS) Board – new headquarters, Cleveland, OH  

 A.M. McGregor Home, East Cleveland, OH 

 Akron General Medical Center, Akron, OH 

 Care Alliance – new medical and dental clinic, Cleveland, OH 

 Cleveland Hearing & Speech Center – new headquarters, Cleveland, OH 

 Cleveland Sight Center, Cleveland, OH 

LKWD-PRR212_01239

LKWD-PRR212_01239



 
 

Confidential – City of Lakewood 3  

 Community Blood Center & Community Tissue Services, Dayton, OH 

 Exempla Healthcare St. Joseph Hospital, Denver, CO 

 James A. Haley Veterans Hospital, Tampa, FL 

 Lifebanc – New Headquarters, Warrensville Heights, OH 

 Louis B. Stokes VA Medical Center, Cleveland, OH 

 Minneapolis VA Medical Center, Minneapolis, MN 

 Nationwide Children's Hospital, Columbus, OH 

 Northcoast Behavioral Healthcare, Northfield, OH 

 St. Elizabeth Health Center, Boardman, OH 

 St. John Health Center, Santa Monica, CA 

 The Ohio State University Wexner Medical Center, Columbus, OH 

 University Hospitals Ahuja Medical Center, Beachwood, OH 

 University Hospitals Ireland Cancer Center, Cleveland, OH 

 
Governmental, Public, Educational and Libraries 

 Case Western Reserve University Tinkham Veale University Center and Maltz Performing Arts Center, 

Cleveland, OH 

 City of Warrensville Heights YMCA, Warrensville, OH 

 Cleveland Convention Center, Global Center for Health Innovation and hotel complex, Cleveland, OH 

 Cleveland Heights-University Heights City School District, Cleveland Heights/University Heights, OH 

 Cleveland Heights-University Heights Public Libraries, Cleveland Heights, OH 

 Cleveland Public Library, Cleveland, OH 

 Cleveland State University, Cleveland, OH 

 East Cleveland Public Library, East Cleveland, OH 

 Flats East Bank Development, Cleveland, OH 

 Ohio Facilities Construction Commission – multiple projects statewide including 400+ school districts, 

Columbus, OH 

 The University of Chicago, Chicago, IL 

 
Museums and Cultural Facilities 

 Akron Art Museum, Akron, OH 

 Cleveland Botanical Garden, Cleveland, OH 

 Cleveland Museum of Natural History, Cleveland, OH 

 Great Lakes Science Center/William G. Mather Connector, Cleveland, OH 

 Museum of Contemporary Art (MOCA), Cleveland, OH 

 Rock and Roll Hall of Fame Library and Archives, Cleveland, OH 

 Severance Hall, Cleveland, OH 
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Executive Summary 

Thompson Hine LLP is pleased to present its response to the City of 

Lakewood’s request for qualifications to serve as outside counsel in 

connection with negotiations over the future of health care in Lakewood. We 

understand that Lakewood has countless options when choosing legal 

counsel and we sincerely appreciate this opportunity. Many firms have 

experience in the areas in which Lakewood is seeking services, but few can 

rival Thompson Hine’s deep expertise in the relevant areas of Real Estate, 

Construction, Foundations & Exempt Organizations, Health Care and Public 

Finance.  

We also believe the way legal services are proposed, managed and 

delivered makes a significant difference to clients. We hear this consistently 

in our discussions with clients and in our formal client surveys. Accordingly 

we have made significant investments in innovation to drive greater 

predictability, transparency and value. 

Why Thompson Hine? 

 Spot-on Experience. Our lawyers are well-versed in each of the 

specific areas identified in the RFQ, giving Lakewood access to go-

to people who can quickly and efficiently address the full breadth of 

your transactions and projects. 

 Project Management Consultants. Project Management Consultants (PMC), a wholly owned subsidiary of 

Thompson Hine, works seamlessly with Thompson Hine lawyers to provide, among other things, owner’s 

representative services and unique financing structures to public and private entities. If the City of Lakewood 

desires, PMC is also available to serve as an extension of Lakewood’s Department of Planning and 

Development staff to assist with the management of the project. As PMC personnel work so closely with our 

lawyers on all matters, these services can be provided in a highly efficient and cost effective manner. Please 

see Appendix B for more information about PMC. 

 Compensation. We are a leader in the legal industry in alternative and value-based fee arrangements. For 

the City of Lakewood we propose a blended hourly rate structure that includes a significant discount from 

our typical rates, but we are open to using or creating other alternative fee arrangements if they would better 

serve the City’s objectives. 

 Strong Cleveland Roots. Our firm was “born and raised” in Cleveland. And while we have grown and 

expanded over the years to serve clients nationally and internationally, we are still based here, proud of our 

heritage and committed to serving our community. Many of our lawyers and staff are Lakewood residents, 

and it would be our privilege to assist the City of Lakewood with this project. 

 

Thank You 

We appreciate being asked to provide you with this proposal and would welcome the opportunity to expand our 

relationship with you. 

 

.  

Ranked in all categories of 

Service Delivery 

Innovation – among the 

top 7 U.S. law firms 

making innovative 

changes to improve the 

client experience, the top 

16 making changes in 

processes to add value 

and the top 25 delivering 

new services that other 

firms are not. 

The BTI Brand Elite: 

Client Perceptions of 

the Best-Branded Law Firms 2014 
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Information Requested 

Provide the name, title, address, telephone number and email address of the primary contact 

person for the proposal. 

The City of Lakewood’s primary contact is: 

Robyn Minter Smyers 

Partner; Partner-in-Charge, Cleveland 

3900 Key Center 

127 Public Square 

Cleveland, OH 44114-1291 

216.566.5830 

Robyn.Smyers@ThompsonHine.com 

 

Provide a brief description of your firm and its areas of expertise. 

Established in 1911, Thompson Hine is a business law firm dedicated to providing superior client service. The firm 

has been recognized for more than ten consecutive years as one of the top law firms in the country for client service 

excellence in The BTI Client Service A-Team: Survey of Law Firm Client Service Performance, and for seven years 

has ranked as one of the top 30 law firms in the United States for client service.  

We represent and counsel a full spectrum of clients – from major public and private corporations to financial 

institutions, governments, nonprofit organizations, venture capitalists and individual entrepreneurs. We have the 

experience and resources to handle the most challenging legal issues that municipalities face. 

Practice Areas 

 Admiralty & Maritime 

 Antitrust, Competition & Distribution 

 Bitcoin & Cryptocurrency 

 Business Litigation 

 Business Restructuring, Creditors’ Rights & 
Bankruptcy 

 Climate Change & Sustainable Business Solutions 

 Commercial & Public Finance 

 Construction 

 Corporate Transactions & Securities 

 Emerging Technologies 

 Employee Benefits & Executive Compensation 

 Energy 

 Environmental 

 ERISA Litigation 

 FCPA and other Anti-Bribery Laws 

 Global Sourcing & Procurement 

 Health Care 

 Insurance 

 Intellectual Property 

 International  

 International Trade & Customs 

 Investment Management 

 Labor & Employment 

 Life Sciences 

 Personal & Succession Planning 

 Privacy & Information Security 

 Product Liability Litigation 

 Real Estate 

 Shale Energy & Infrastructure 

 Tax 

 Telecommunications 

 Transportation 

 Water Resources, Technology & Regulation 

 White Collar Criminal Practice, Internal Investigations 
& Government Enforcement 
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Served as counsel to a global company in connection with the bifurcation of a Northeast Ohio 
property and sale of a portion, including overseeing the surveying and subdivision of the property 
and the negotiation of complex, long-term reciprocal easement and services agreements. 

 Served as counsel to The Ohio State University in connection with the $750 million Wexner Medical 
Center, including preparation and negotiation of the development agreement, construction 
agreement and administration “deal documents;” conceptualization and implementation of the 
project delivery system; and preparation and negotiation of design and construction contracts and 
all operating phase agreements. 

 

We also have worked on numerous important projects for municipalities, counties and other public entities, which are 

described in greater detail below.  

Foundations & Exempt Organizations 

Thompson Hine has a dedicated Foundations & Exempt Organizations group that represents a number of Greater 

Cleveland’s most notable exempt organizations. The Foundations & Exempt Organizations group assists clients in 

establishing and effectively operating nonprofit tax-exempt organizations including community foundations, private 

foundations, publicly supported charities, trade associations and taxable nonprofit entities. The group advises clients 

on tax and corporate planning for nonprofit organizations; formation of nonprofit entities; qualification of nonprofit 

entities for tax-exempt status; conversions to and from exempt status; structuring of joint ventures with for-profit 

entities; and formation of LLCs among nonprofit and for-profit organizations. 

The group has particular expertise in assisting nonprofit clients with the reorganization of their corporate structure. 

Specifically, the Foundations & Exempt Organizations group has structured corporate reorganizations for many 

nonprofit organizations, including reorganizations of hospitals, other health care organizations, health and human 

service organizations, arts organizations, museums and other exempt organizations.  

Of particular interest to the City of Lakewood, we have handled the following representative transactions: 

 
Reorganized a regional hospital through the creation of a multi-entity structure involving the 
placement of the hospital operations in a separate charity, the creation of a parent holding company 
to handle the long-range planning for the hospital system, a foundation formed to raise funds for the 
support of the hospital and its related entities, and an ancillary charity for the conduct of ancillary 
health care services. 

 
Reorganized a long-term care operator, to house its various lines of service in separate charitable 
entities operating under a parent organization that sets the strategic direction for the entire 
charitable system. 

 
Modified the operations of a charitable hospital, transferring the responsibility for patient care and 
hospital operations to a related hospital and securing reclassification of the hospital entity as a 
supporting organization for federal tax purposes. 

 
Handled the merger of two health and human service organizations into a third organization, one of 
the area’s largest health and human service providers, establishing the post-merger structure and 
governance for all three operating entities. 
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Represented a regional hospital in its acquisition by one of the area’s two large health systems, 
resulting in the creation of a charitable foundation to support health care in the location of the 
regional hospital as part of the transaction. 

 

Combined multiple operating and supporting long-term health care providers, as well as a grant 
making foundation, in a state law combination. 

 
In addition to the foregoing restructurings, the Foundations & Exempt Organizations group has handled hundreds of 

applications to the Internal Revenue Service to secure tax-exempt status for organizations. It has also undertaken for 

clients dozens of liquidations and dissolutions of nonprofit corporations, handling both the state law requirements as 

well as the tax law procedures attendant to the liquidation and accompanying transfer of assets. 

The group represents exempt organizations before the IRS and in connection with proceedings with or initiated by the 

offices of various states' attorneys general. The group requests formal and informal advice from the IRS on behalf of 

clients, including the filing of ruling requests, and represents them in connection with tax controversy work including 

IRS audits, appeals and tax litigation. 

The group regularly counsels clients on unrelated business income issues, unrelated debt financed issues, lobbying 

and political contribution tax compliance, transactions involving contributions to and from foreign entities, related party 

transactions, private inurement and private benefit issues and related regulatory matters. Our Foundations & Exempt 

Organizations lawyers regularly structure transactions to mitigate the impact of these rules and achieve the best 

practicable tax results for the client. 

The group also advises organizations on nonprofit corporate law issues and nonprofit boards on fiduciary duty issues, 

including best practices for corporate governance and Sarbanes-Oxley principles applicable to tax-exempt 

organizations. 

Health Care 

Thompson Hine has a dedicated group of lawyers serving the needs of a broad range of health care providers, 

including two lawyers who formerly served in senior in-house positions at local hospitals. Our clients include 

hospitals, medical centers, clinical laboratories, imaging facilities, physician practices, home health agencies, skilled 

nursing facilities and retail and institutional pharmacies. 

Our lawyers counsel health care providers on a wide array of matters including mergers and acquisitions, joint 

ventures and affiliations, and federal and state regulatory compliance matters including the Anti-Kickback Statute and 

Stark Law, the False Claims Act, Medicare and Medicaid regulations, billing investigations and repayments, licensure 

and change of ownership requirements, clinical integration, HIPAA, risk management, hospital-physician contracting, 

and compliance with various state laws impacting the operations of the provider. They have extensive experience 

advising on changes in ownership of health care providers and the impact on licensure at the federal and state levels. 

They advise on state laws impacting pharmacy, imaging and laboratory operations, accreditation, and assessment of 

potential liability exposure related to claims.  
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Of particular interest to the City of Lakewood, our health care lawyers have represented clients in the following 

matters that are representative of our firm’s experience and qualifications to provide health care advice relative to the 

transactions described in the RFQ: 

 
Facilitated the creation of a new outpatient services campus separate from the main campus 
of an inner-city hospital to meet the ongoing needs of the local population. 

 

Represented a local health care system in the spin-off of its ambulatory care centers for 
indigent care to a new tax-exempt federally qualified health center. 

 

Formed a parent holding company structure to provide a framework to facilitate a state-wide 
affiliation of tax-exempt hospice care organizations. 

 
Advised a national institutional pharmacy provider on licensure and change of ownership 
requirements relative to pharmacy acquisitions and internal restructurings resulting from the 
acquisitions. 

 
Represented an owner of a joint venture between physicians and a local hospital system 
providing OB/GYN services in connection with the dissolution and liquidation of the joint 
venture for purposes of population health management. 

 
Represented a multi-state Catholic health care system in the sale of hospital assets to 
another hospital system, which included an assessment of the regulatory impact of the 
transfer at the federal and state level. 

 

Represented a community hospital in its efforts to clinically integrate its medical staff by 
forming a physician hospital organization. 

 
Our health care lawyers are prepared to assess the applicable licensing, accreditation and regulatory requirements 

relative to Lakewood Hospital’s transition from hospital-based services to ambulatory care services, as additional 

information is obtained through due diligence, including assessment of the impact of Medicare and Medicaid 

regulations resulting from the cessation of Lakewood Hospital’s operations and the wind-down and dissolution of 

Lakewood Hospital Association. 

Identify one attorney who would be the primary attorney overseeing your firm’s representation to 

the city. Ideally, this would be the attorney primarily responsible for most often providing direct 

advice to the mayor and members of city council. Include the person’s name, telephone number, 

email address and biography.  

The City of Lakewood’s primary attorney would be Robyn Minter Smyers, Partner and Partner-in-Charge of the 

Cleveland office. She can be reached at 216.566.5830 or Robyn.Smyers@ThompsonHine.com. Please see 

Appendix A for her complete biography. 
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Identify all the attorneys who would likely be a part of your firm’s team responsible for providing 

services to the city in the areas of practice identified above. Include each person’s name, 

telephone number, email address and biography. 

Here is an overview of the proposed City of Lakewood team. Please see Appendix A for detailed biographies of each 

professional. 

 

 
 
Robyn Minter Smyers 
Partner 
Partner-in-Charge, 
Cleveland 

 
 

Real Estate 
Corporate Transactions &  
Securities 

 
 

216.566.5830 
Robyn.Smyers@ 
ThompsonHine.com 

    

 

 
 
Deborah Z. Read 
Partner 
Managing Partner 

 
 

Tax (Exempt Organizations) 
Health Care 

 
 

216.566.5778 
Deborah.Read@ 
ThompsonHine.com 

    

 

 
 
Jeffrey R. Appelbaum 
Partner 
Managing Director, Project 
Management Consultants 

 

 
 

Construction 
Government Contracts 

 
 

216.566.5548 
Jeff.Appelbaum@ 
ThompsonHine.com  

    

 

 
 
Alan S. Ritchie 
Partner 
 

 
 

Construction 
Real Estate 
Government Contracts 

 
 

216.566.5616 
Alan.Ritchie@ 
ThompsonHine.com 

    

 

 
 
Arik A. Sherk 
Partner 

 
 

Commercial & Public Finance 
Real Estate 
 

 
 

937.443.6757 
Arik.Sherk@ 
ThompsonHine.com 

    

 

 
 
John L. Green 
Partner 

 
 

Health Care 
Corporate Transactions &  
Securities 

 
 

937.443.6864 
John.Green@ 
ThompsonHine.com 
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Cuyahoga County  

Downtown Cleveland Hilton Hotel 

Serving as project counsel to Cuyahoga County in the development of 
the $230 million Downtown Cleveland Hilton hotel, including negotiation 
of the hotel management agreement, preparation and negotiation of the 
construction agreement and administration of the “deal documents.” 

  

 

Cleveland-Cuyahoga County Port Authority  

Flats East Bank 

Represented the Cleveland-Cuyahoga County Port Authority in the 
acquisition of a 180-acre site for a $230 million waterfront mixed-use 
development. 

  

 

City of Shaker Heights  

Van Aken District  

Representing the City of Shaker Heights in connection with the 
redevelopment of the Van Aken District, a mixed-use district in the heart 
of the city, including assistance with the acquisition and sale of 
properties and negotiation of development agreement terms with a 
private developer. 

  

 

City of Warrensville Heights  

YMCA Recreation Center 

Represented the City of Warrensville Heights in connection with the 
$11.5 million YMCA recreation center, including drafting zoning code 
revisions, conceptualizing the project delivery system, and preparation 
and negotiation of design and construction contracts. 

  

 

Cuyahoga County  

Cuyahoga County Convention Facilities Development Corporation 

Represent Cuyahoga County in connection with the creation of the 
Cuyahoga County Convention Facilities Development Corporation 
(CCCFDC), the entity formed to oversee the management and operation 
of the new Convention Center and the Global Center for Health 
Innovation, including forming the entity, assisting with devising an 
appropriate governance structure and pursuing tax-exempt status. 
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Cleveland Metroparks  

Various Park Projects 

Serve as General Counsel to the Cleveland Metroparks, including 
serving as deal counsel on real estate and construction issues 
associated with the Lakefront Parks, Acacia Reservation, Whiskey Island 
and numerous other parks. 

  

Cities of Cleveland Heights & University Heights  

Cleveland Heights-University Heights Public Library  

Serve as project counsel on the development of a $11 million library, 
including advice on project delivery development and implementation 
and preparation and negotiation of design and construction contracts. 

  

 

City of Shaker Heights  

Community Improvement Corporation of Shaker Heights 

Represented the City of Shaker Heights in connection with the 
governance and conversion of tax-exempt status for the Community 
Improvement Corporation of Shaker Heights, the City’s economic 
development organization. 

  

 

Cuyahoga County  

MetroHealth Medical Center 

Advised the Cuyahoga County Commissioners regarding the propriety of 
the multi-organization structure then in place with respect to MetroHealth 
Medical Center. 

  

 

Foundation Affiliated with Large State University in Ohio  

Foundation Structure and Governance Project 

Represent a foundation affiliated with a large state university in Ohio in 
connection with governance and charitable organization matters, and 
counsel the foundation on issues respecting the separation of the 
foundation from the municipal body for state law purposes. 

LKWD-PRR212_01252

LKWD-PRR212_01252

http://www.medcitynews.com/wp-content/uploads/2008/12/metrohealth_horiz_main.jpg


LKWD-PRR212_01253

LKWD-PRR212_01253

http://www.wright-brothers.org/Adventure_Wing/Expeditions/Dayton_Ohio/Dayton_Ohio_images/Dayton-Metro-Library-front.jpg


 
 

Confidential – City of Lakewood 13  

Provide any references, up to five, of in-house or outside public attorneys or government 

executives who may be able to discuss your firm’s or any of your team members’ services to 

those public entities.  

1. City of Shaker Heights 

William M. Ondrey Gruber, Director of Law 

3400 Lee Road 

Shaker Heights, OH 44120 

216.491.1444; william.gruber@shakeronline.com 

2. City of Warrensville Heights 

Bradley D. Sellers, Mayor 

4301 Warrensville Center Road 

Warrensville Heights, OH 44128 

216.587.6500 

3. Cuyahoga County 

Majeed G. Makhlouf, Esq., Director of Law 

Cuyahoga County Department of Law 

Courthouse Square, 7th Floor 

310 Lakeside Avenue 

Cleveland, OH 44113 

216.698.6549; mmakhlouf@cuyahogacounty.us  

4. Cleveland Metroparks 

Rosalina M. Fini, J.D., Chief Legal and Ethics Officer 

4101 Fulton Parkway 

Cleveland, OH 44144 

216.635.3216; rmf1@clevelandmetroparks.com 

5. City of Blue Ash 

Kelly Harrington, Assistant City Manager 

City of Blue Ash 

4343 Cooper Road 

Blue Ash, OH 45242 

513.745.8503; kharrington@BlueAsh.com  
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Propose any fee arrangements your firm wishes the city to consider, including hourly, fixed or 

hybrid arrangements. If your firm will only submit team members’ hourly rates, please provide 

those rates. 

For nearly 20 years, Thompson Hine has been at the forefront of offering clients alternatives to the standard hourly 

rate billing structure. We found that our clients wanted more predictability in fees and were looking for ways to align 

pricing with business and litigation objectives. Over that period, we developed and implemented with clients a number 

of types of alternative fee and value arrangements. We have dedicated firm personnel to further this as a firm-wide 

initiative. Thompson Hine is a real leader in this respect. 

Our philosophy is to develop an approach that meets the needs of the client and matter, and we have significant 

knowledge about the arrangements that work best for different types of matters. Our clients have been very 

responsive. We use a variety of fee structures, including blended rates, fixed/flat fees, volume discounts and 

retainers.  

For the City of Lakewood we propose using a blended rate. With open communication and a clear understanding of 

the required tasks, this method is easy to negotiate and administer. We believe that this method enables us to staff 

matters with the appropriate mix of partners, associates and paralegals and enables the client to benefit from their 

experience level and skill set. 

For this work, we propose the following: A blended hourly rate for all lawyers of $285 per hour. 

As you know, this blended rate represents a very significant discount from our typical rates. This discount reflects our 

appreciation of the fiscal constraints of municipalities and our strong desire to work with the City of Lakewood on this 

important project. 

Please note that we are also open to creating a different alternative fee arrangement if our proposal does not address 

your goals and objectives.  
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What Our Clients Can Expect From Us… 

1.  We will know your business. 
We make it our business to understand your business. We will invest our 
time and resources to develop and maintain knowledge of the dynamics 
that impact both your industry and your organization. Understanding your 
business will help us provide better counsel to you.  

2.  We will plan our engagements with you. 
We know that clients differ in their goals, risk tolerance and a variety of 
other factors that must be taken into consideration before work can begin 
on any matter. At the beginning of every significant matter, we will work 
with you to develop a plan to meet your strategic goals. By agreeing on a 
plan at the beginning—and adjusting it as needed—we will stay focused 
on what is most important to you. 

3.  We will manage your work as if we were the client. 
We will work with you to manage your costs. We will staff every matter 
with the right resources, and we will manage the work as if we were the 
client—delivering the highest quality of service on time and in the most 
cost-effective manner. 

4.  We will be available when you need us. 
We recognize that you often need to make swift decisions and act 
quickly. We will be ready to act for you when you need us, and we will 
make ourselves available wherever and whenever necessary. 

5.  We will communicate often. 
Our goal is that you will never be surprised about developments in 
anything we are handling. We will provide regular updates on the 
progress of your matters, including all significant developments and 
changes to scope, timeline or budget.  

6.  We will provide the highest-quality counsel. 
Above all else, we stand for the highest quality. Our lawyers, paralegals 
and staff take pride in the work they do. From the boardroom to the 
courtroom, you can count on Thompson Hine for the highest- quality 
service. 

What Our Clients Can Do To Help 

1.  We ask you to share your goals. 
The more we know about your goals, the better we can manage our 
services to help you attain them. If your goals change as a matter 
progresses, we ask that you tell us, so we can adjust our approach to 
meet your expectations.  

2.  We want to know your preferences for working with us. 
We ask you to tell us your preferred methods of communication, invoice 
and billing procedures, and anything else that is important to you, so that 
we can deliver our service the way you want it. 

3.  We need your feedback. 
We want your feedback on our performance so that we can continue to 
meet and exceed your expectations. 
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 12:02 PM
To: Graham, Janis
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”
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SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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Research Content

To ensure delivery, please add communication@email.lexisnexis.com to

your address book.
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advertisement intended for janis.graham@lakewoodoh.net.
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 12:02 PM
To: Malames, Randy
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”
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SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.

 

 

LexisNexis® Legal & Professional: Online
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To ensure delivery, please add communication@email.lexisnexis.com to

your address book.

This is a LexisNexis® Legal & Professional: Online Research Content

advertisement intended for Randy.Malames@lakewoodoh.net.
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LexisNexis and the Knowledge Burst logo are registered trademarks of
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LexisNexis. All rights reserved.

9443 Springboro Pike, Miamisburg, OH 45342

LKWD-PRR212_01262

LKWD-PRR212_01262



Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 8:02 AM
To: Chittock, Patricia
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”
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SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 12:02 PM
To: Eddy, Jessica
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”

LKWD-PRR212_01266

LKWD-PRR212_01266



SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 8:02 AM
To: Mladek, Jennifer
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”

LKWD-PRR212_01269

LKWD-PRR212_01269



SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 12:02 PM
To: Lee, Loraine
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”

LKWD-PRR212_01272

LKWD-PRR212_01272



SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.

 

 

LexisNexis® Legal & Professional: Online
Research Content

To ensure delivery, please add communication@email.lexisnexis.com to

your address book.

This is a LexisNexis® Legal & Professional: Online Research Content

advertisement intended for Loraine.Lee@lakewoodoh.net.

LKWD-PRR212_01273

LKWD-PRR212_01273



Source: 1-6312780070 | Treatment: 1-6312080573 | 165733a

If you wish to unsubscribe from LexisNexis® Legal & Professional:

Online Research Content promotional email communications or

manage your email preferences, use this link.

Please DO NOT reply to this email. For customer support inquiries,
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 12:02 PM
To: Erickson, Larry
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”

LKWD-PRR212_01275

LKWD-PRR212_01275



SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 9:02 AM
To: Butler, Kevin
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”

LKWD-PRR212_01278

LKWD-PRR212_01278



SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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Share this message  |    

Organizations can unknowingly provide antitrust

agencies a trove of evidence in support of allegations of

anticompetitive behavior. Recent enforcement actions

highlight the importance of effective training and

compliance programs to minimize antitrust risk. 

Our panel has experience in major acquisitions,

litigations and investigations including working with the

FTC itself and will share insights on the following areas:

Getting your data back securely and in usable

formats

Emerging risks that lead to antitrust

investigations and litigation

Impact of recent judicial and administrative

decisions on company conduct and compliance

programs

Elements of effective training programs

Register TODAY! »

Wednesday, April 9, 2014

2 – 3:35 P.M. ET

Duration: 95 minutes

Earn 1.5 CLE credits

Register TODAY! »

Please meet our panelists:

From: LexisNexis Legal & Professional [communication@email.lexisnexis.com]
Sent: Tuesday, April 08, 2014 8:02 AM
To: Roessner, Pamela
Subject: Tomorrow! CLE Webinar: "Antitrust Compliance"

LexisNexis®

LexisNexis® Presents a Complimentary

CLE-Eligible* Webinar:

“Antitrust Compliance: Emerging Risks &

Best Training Practices”

LKWD-PRR212_01281

LKWD-PRR212_01281



SPEAKERS

Lori Beardell

Corporate Counsel, DuPont

Chong S. Park

Partner, Steptoe & Johnson LLP

Timothy (Ty) Carson

Counsel, Crowell & Moring LLP

    

LexisNexis(R)

*CLE is approved or in the process of approval for

the mandatory CLE states listed below for 90 minutes of

CLE credit. The type of credit allowed will be determined

by the state governing MCLE Board. 

Alabama, Alaska, Arizona, Arkansas, California,

Colorado, Delaware, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Minnesota, Mississippi, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New Jersey, New

Mexico†, New York†, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,

South Carolina, Tennessee, Texas, Utah, Vermont,

Virginia, Washington, West Virginia, Wisconsin and

Wyoming. 

†Only experienced NY attorneys may take Webinar

training for CLE. New York and New Mexico regulation

requires that all CLE sessions must be conducted by an

attorney in good standing or a JD. The presenter for this

event meets this New York and New Mexico regulation.

For general Webinar questions or assistance, please

contact webinarhelp@lexisnexis.com. Contact the

LexisNexis® CLE group directly at CLE@lexisnexis.com

with questions about eligibility requirements and for

further details on CLE paperwork.
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TODAY'S TOP STORIES

• Toyota Creates New Global GC and CLO Role

• Grading the NFL's Compliance Policy—and Yours

• Will the FTC View Privacy as an Antitrust Deal Breaker?

• Harassment Case Expands Definition of 'Supervisor'

• Less Pressure on Compliance Officers, More Compliance

• When Are Execs on the Hook for Environmental Disasters?

MORE STORIES FROM ALM

• Roberts, Kennedy May Control Future of Health Care Reform

• PwC, Citco Must Face Madoff Feeder Fund Class Action

• Law Firms to Form Cybersecurity Alliance

• Watch Daily Report's Recent Videos Courtesy of Courtroom View

Network

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

Toyota Creates New Global GC and CLO Role
Toyota Motor Corp. has promoted Christopher

Reynolds, previously general counsel of its U.S.

subsidiary, to general... READ MORE »

Grading the NFL's Compliance Policy—and

Yours
As companies look to improve their compliance

policies, there are lessons to be learned from the

National Football League's... READ MORE »

Will the FTC View Privacy as an Antitrust Deal

Breaker?
Privacy concerns are on the table when the

Federal Trade Commission analyzes a merger

 

From: Corporate Counsel Afternoon Update [corporatecounsel@alm.com]
Sent: Thursday, March 05, 2015 3:00 PM
To: Police Dept
Subject: Toyota Creates New Global GC and CLO Role
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for competition issues. READ MORE »

Harassment Case Expands Definition of

'Supervisor'
The New Jersey Supreme Court has adopted an

affirmative defense for a supervisor's

harassment, but the court also has...

READ MORE »

Less Pressure on Compliance Officers, More

Compliance
Easing the burdens on compliance officers can

lead to improved performance on internal

compliance audits and a minimized...

READ MORE »

When Are Execs on the Hook for

Environmental Disasters?
When compliance mistakes turn into full-fledged

heavy industry or mining disasters, criminal

liability for executives... READ MORE »

 

Roberts, Kennedy May Control Future of

Health Care Reform

The future of the nation’s health insurance law appeared Wednesday

to rest with Chief Justice John Roberts Jr. and... READ MORE »

PwC, Citco Must Face Madoff Feeder Fund

Class Action

Thought major investor class action litigation sparked by the Bernie

Madoff affair was over? Think again. READ MORE »

Law Firms to Form Cybersecurity Alliance

As pressure to strengthen defenses against security breaches

increases, at least five firms&mdash;Sullivan &... READ MORE »

Watch Daily Report's Recent Videos Courtesy

of Courtroom View Network

Within these Daily Report articles see Courtroom View Networks

coverage of trials, hearings, and oral arguments. READ MORE »

WHO'S HIRING
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Position title Employer Name Location

Temporary Employee Benefits Attorney
- NYC

JURISolutions New York, New York, United States

In-House Corporate Generalist
Attorney

Carpenter Legal Search, Inc. Calgary, United States

BP - Paralegal/Legal Assistant III (5 to
7 years of experience)

JURISolutions Washington D.C., Washington D.C.,
United States

BP - Paralegal/Legal Assistant IV (7+
years of experience)

JURISolutions Washington D.C., Washington D.C.,
United States

Temporary Patent Prosecution Attorney
- Cleveland Area

JURISolutions Cleveland, Ohio, United States

In-House Contracts Counsel - Greater
Richmond, VA Area

JURISolutions Richmond, Virginia, United States

Corporate In-House Attorney - Greater
Somerset County, NJ Area

JURISolutions Somerset, New Jersey, United States

Sales & Marketing Commercial
Counsel - Greater Somerset County, NJ
Area

JURISolutions Somerset, New Jersey, United States

Temporary Litigation Paralegal –
Deposition Preaeration

JURISolutions Washington D.C., Washington D.C.,
United States

In-House Corporate Paralegal –
Temporary (4-5 mo.)

JURISolutions Chicago, Illinois, United States

In-House Corporate
Generalist/Transactional Attorney -
Temporary (4-5mo.)

JURISolutions Chicago, Illinois, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions New York, New York, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions New Brunswick, New Jersey, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Philadelphia, Pennsylvania, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Boston, Massachusetts, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Los Angeles, California, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions San Diego, California, United States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions San Francisco, California, United
States

Senior Commercial Counsel –
Pharmaceuticals

JURISolutions Seattle, Washington, United States

International Corporate Associate for
Houston Law Firm

Warren Recruiting Houston, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Corporate Associate for Boutique Law
Firm

Warren Recruiting San Antonio, Texas, United States

Experienced Transactional Attorney
(DAS)

InSite Wireless Group, LLC Alexandria, Virginia, United States

Temporary Pharmaceutical Contracts
Attorney

JURISolutions New York, New York, United States

Temporary Contracts
Administration/Paralegal – 0-2 Years
Exp

JURISolutions Berwyn, Pennsylvania, United States

LKWD-PRR212_01286

LKWD-PRR212_01286



 

Law Firm seeks CPA for Controller Warren Recruiting Houston, Texas, United States

Temp-to-Perm Life Sciences
Transactional Attorney - San Diego

JURISolutions San Diego, California, United States
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Another Front in the Same-Sex Equality Campaign: Jury
Service, Peremptory Challenges, and the Smithkline
Beecham Corp. v. Abbott Laboratories Case Pending in the
Ninth Circuit

V I K R A M  D A V I D  A M A R

From: Justia Daily Opinion Summaries

[notifications=justia.info@mail1.wdc01.mcdlv.net]

Sent: Saturday, August 17, 2013 8:04 AM

To: Kevin Butler

Subject: U.S. 6th Circuit Court of Appeals Summaries for August 17,

2013

If you are unable to see this message, click here to view it in a web browser.
To ensure delivery to your inbox, please add notifications@justia.info to your address book.
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American Bank, FSB v. Cornerstone Cmty.
Bank

Docket: 12-6349 Opinion Date: August 16, 2013

Judge: Sutton

Areas of Law: Banking, Bankruptcy, Business Law

American loaned $429,991 to Saberline to pay an insurance

premium; Saberline agreed that, if it defaulted on the loan, American

could cancel the policy and obtain return of any unearned premiums.

USIG brokered the deal. American would deliver funds to USIG’s

account at Cornerstone; USIG would forward the money to the

insurer. Instead of placing the money in a trust account for Saberline,

USIG told American to deposit the funds in USIG’s general operating

account at Cornerstone. USIG was indebted to Cornerstone and had

authorized it to sweep the operating account and apply anything over

$50,000 to the debt. As a result, when American deposited

Saberline’s premiums, Cornerstone reduced USIG’s debt. Saberline

defaulted. American canceled the policy and attempted to recover the

premium. USIG repaid American with funds drawn from a different

bank, but then filed for bankruptcy, turning that transfer into a

preference payment. American settled with the bankruptcy trustee,

reserving its right to pursue a conversion claim against Cornerstone.

A magistrate judge issued a declaratory judgment that American had

a superior security interest in the disputed funds and that

Cornerstone was liable for conversion. The Sixth Circuit affirmed. The

Premium Finance Company Act, Tenn. Code 56-37-101, gave

American a senior perfected security interest in the contested funds.
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VanDiver v. Prison Health Servs., Inc.

Docket: 11-1959 Opinion Date: August 16, 2013

Judge: Moore

Areas of Law: Civil Rights, Constitutional Law, Criminal Law,

Health Law

Vandiver filed a pro se civil action against Prison Health Services

(PHS) and five medical professionals, alleging that the defendants

violated and are continuing to violate his Eighth Amendment rights by

deliberate indifference to the health care needs associated with his

serious chronic conditions, including Hepatitis C and diabetes and that

as a result, he has undergone partial amputations of his feet and

suffered visual impairment. He claimed that he is at risk of further

injury, including additional amputations, coma, and death. He

acknowledged having previously filed three complaints that were

dismissed as frivolous. The district court denied his application to

proceed in forma pauperis, applying the three-strikes rule, 28 U.S.C.

1915(g). The Sixth Circuit reversed and remanded, holding that

alleging a danger of serious physical injury as a result of being

presently denied adequate medical treatment for a chronic illness

satisfies the imminent-danger exception to the three-strikes rule.

Allegations of incremental harm culminating in serious physical injury

may present a danger equal to that of an injury that occurs all at

once.
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In 1997, Crum, a small company near insolvency, agreed to service

Martin’s light-duty vehicles. Martin was a subsidiary of Massey Coal, a
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publicly-traded corporation. The agreement allowed Crum to enter

Martin’s property to pick up vehicles; Martin required Crum to enter

into an indemnification agreement and Crum agreed to Martin’s

terms. Crum obtained insurance coverage required by the agreement

from Universal. Philip, a Crum employee, rode with a Martin

employee to pick up a truck from Martin property. A boulder rolled

down hill, hit the vehicle, severely injuring Philip. The U.S. Mine

Safety and Health Administration cited Martin for having loose rock

above the roadway. Philip and Crum sued Martin; Martin

counterclaimed based on the indemnification. Universal declined to

defend on the counterclaim. After mediation, Martin agreed, without

admitting liability, to pay $3,650,000. The parties also entered an

“agreed judgment” against Crum for $3,650,000, on Martin’s

counterclaim. Martin agreed not to pursue Crum for that judgment

and sued Universal. The Sixth Circuit agreed with the district court

that Universal had no duty to indemnify Martin because there was

enough evidence to show that Crum was not actually liable to Martin.

The indemnification was unenforceable as against public policy; it was

the product of a significant disparity in bargaining power and

attempted to shift liability for compliance with at least one mining-

safety statute.
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United States v. Ozier

Docket: 14-6439 Opinion Date: August 5, 2015

Areas of Law: Criminal Law

Ozier pleaded guilty to bank robbery, 18 U.S.C. 2113(a). The district

court sentenced him to 168 months’ imprisonment, finding that he

was a “career offender” on account of having at least two prior felony

convictions for “crimes of violence” under U.S.S.G. 4B1.1. The PSR

identified eight convictions for aggravated burglary under Tenn. Code

39-14-403: three on April 27, 2006, and five on April 19, 2007, and

concluded that these convictions constituted “burglar[ies] of a

dwelling.” After a three-level reduction for acceptance of

responsibility, the PSR calculated defendant’s total offense level at

29, and his criminal history at level VI, for an advisory Guideline

range of 151–188 months. Without the “career offender”

enhancement, his Guideline range would be 77–96 months. The Sixth

Circuit affirmed the sentence. Other than the district court’s decision

to consult the transcript of the plea colloquies, Ozier identified no

specific error. The plea colloquies make clear that he admitted to and

was convicted of burglarizing dwellings: “residences,” “homes,”

“houses,” and an “apartment” so that his convictions categorically

track the generic definition of “burglary of a dwelling.”
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Commercial Law, Contracts, Intellectual Property

Best designs and markets exit signs and emergency lighting. Pace

manufactured products to Best’s specifications. Best’s founder taught

Pace how to manufacture the necessary tooling. There was no

contract prohibiting Pace from competing with Best. By 2004, Best

was aware that Pace was selling products identical to those it made

for Best to Best’s established customers. Several other problems

arose between the companies. When they ended the relationship,

Pace was in possession of all of the tooling used to manufacture

Best’s products and the cloned products, and Best owed Pace almost

$900,000 for products delivered. Pace filed a breach of contract suit.

Best requested a setoff of damages for breach of warranty and

counterclaimed for breach of contract, tortious interference,

misappropriation of trade secrets, conversion, and fraud. Pace

claimed that Best had misappropriated Pace’s trade secrets and had

tortiously interfered with Pace’s contracts. The district court found

that Best had breached its contractual obligations by failing to pay,

but that Pace was liable for breach of warranties, breach of contract,

tortious interference, misappropriation of trade secrets, conversion,

and false designation of origin and false advertising under the

Lanham Act. The Sixth Circuit affirmed that Pace is liable for breach

of contract and tortious interference, but reversed or vacated as to

the trade secrets, Lanham Act, conversion, and warranties claims.
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Rush v. Freddie Mac

Docket: 14-1476 Opinion Date: August 6, 2015

Areas of Law: Banking, Constitutional Law, Real Estate &

Property Law

In 2008, plaintiffs obtained a loan from Quicken and granted a

mortgage on their property to Quicken’s nominee, Mortgage

Electronic Registration Systems, “MERS.” The note and mortgage

ultimately were conveyed to Bank of America. Plaintiffs defaulted.

Bank of America foreclosed by advertisement under Mich. Comp.

Laws 600.3201. The Federal Home Loan Mortgage Corporation,

“Freddie Mac,” purchased the property at a foreclosure sale. The

plaintiffs did not exercise their “equity of redemption” within the six-
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month statutory redemption period under Michigan law. Freddie Mac

initiated eviction. In their counter-complaint, plaintiffs argued that the

foreclosure was fraudulent and violated Michigan law because there

was no chain of title evidencing ownership by Bank of America, which,

therefore, did not have standing to foreclose; Freddie Mac was

negligent for failing to evaluate plaintiffs’ loan under the Home

Affordable Modification Program; the foreclosure and subsequent

eviction were “wrongful” under Michigan law; and Freddie Mac

violated their due process rights because its status as a government

actor precluded foreclosure by advertisement. The Sixth Circuit

affirmed dismissal of plaintiffs’ claims, reasoning that any negligence

was not attributable to Freddie Mac and compliance with Michigan’s

foreclosure-by-advertisement procedures satisfied the requirements

of the Due Process Clause.
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Yates v. United States

Docket: 13-7451 Opinion Date: February 25, 2015

Areas of Law: Corporate Compliance, Criminal Law,

Admiralty & Maritime Law, White Collar Crime

While inspecting a commercial fishing vessel in the Gulf of Mexico, a

federal agent found that the catch contained undersized red grouper,

in violation of conservation regulations, and instructed the captain,

Yates, to keep the undersized fish segregated from the rest of the

catch until the ship returned to port. After the officer departed, Yates

told the crew to throw the undersized fish overboard. Yates was

convicted of destroying, concealing, and covering up undersized fish

to impede a federal investigation under 18 U. S. C. 519, which

applies when a person “knowingly alters, destroys, mutilates,

conceals, covers up, falsifies, or makes a false entry in any record,

document, or tangible object with the intent to impede, obstruct, or

influence” a federal investigation. Yates argued that section 1519

originated in the Sarbanes-Oxley Act, to protect investors, and that

its reference to “tangible object” includes objects used to store

information, such as computer hard drives. The Eleventh Circuit

affirmed. The Supreme Court reversed, holding that “tangible object”

refers to one used to record or preserve information. Section 1519’s

position within Title 18, Chapter 73 and its title, “Destruction,

alteration, or falsification of records in Federal investigations and

bankruptcy,” signal that it was not intended to serve as a cross-the-

board ban on the destruction of physical evidence. The words

immediately surrounding “tangible object,” “falsifies, or makes a false

entry in any record [or] document,” also indicate the contextual

meaning of that term. Even if traditional tools of statutory

construction leave any doubt about the meaning of the term, it would

be appropriate to invoke the rule of lenity.
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N.C. Bd. of Dental Exam'rs v. Fed. Trade
Comm'n

Docket: 13-534 Opinion Date: February 25, 2015

Areas of Law: Antitrust & Trade Regulation, Government &

Administrative Law

North Carolina’s Dental Practice Act does not specify that teeth

whitening is “the practice of dentistry.” After dentists complained, the

Board of Dental Examiners issued cease-and-desist letters to

nondentist teeth whitening service providers and product

manufacturers, warning that the unlicensed practice of dentistry is a

crime. The FTC filed an administrative complaint, alleging that the

Board’s concerted action to exclude nondentists from the market for

teeth whitening services constituted an anticompetitive and unfair

method of competition under the Federal Trade Commission Act. An

ALJ rejected a claim of state-action immunity and ruled against the

Board. The FTC, the Fourth Circuit, and the Supreme Court affirmed.

Because a controlling number of the Board’s decision-makers are

active market participants in the occupation being regulated, the

Board could invoke immunity only if the challenged restraint was

clearly articulated and affirmatively expressed as state policy, actively

supervised by the state. That requirement was not met. The need for

supervision turns not on the formal designation given by states to

regulators but on the risk that active market participants will pursue

private interests in restraining trade. States may provide for the

defense and indemnification of agency members in the event of

litigation, and can ensure immunity by adopting clear policies to

displace competition and providing active supervision. Regardless of

whether the Board exceeded its powers under North Carolina law,

there is no evidence of any decision by the state to initiate or concur

with the Board’s actions against the nondentists.
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Criminal Prosecution of In-House Counsel and

Compliance

The government has become increasingly aggressive in pursuing

criminal claims not only against corporations, but also...

READ MORE »

Toyota Creates New Global GC and CLO Role

Toyota Motor Corp. has promoted Christopher Reynolds, previously

general counsel of its U.S. subsidiary, to general... READ MORE »

FMLA Leave Expanded to LGBT Families

The U.S. Department of Labor's updated rules for the Family and

Medical Leave Act expand the right to unpaid and job-protected...

READ MORE »

H-1B Spouses Now Can Work in the US Too

U.S. Citizenship and Immigration Services says that some spouses

of H-1B visa holders will be able to apply for authorization...

READ MORE »

Less Pressure on Compliance Officers, More

Compliance
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Easing the burdens on compliance officers can lead to improved

performance on internal compliance audits and a minimized...

READ MORE »

Focusing on Enterprise Legal Management

A roundtable discussion on trends in enterprise legal management,

the tools it provides users and the increased controls... READ MORE »

4 Ways to Improve Cybersecurity via

Corporate Culture

Close analyses of catastrophic cybersecurity failures have

repeatedly revealed that company culture and human behavior...

READ MORE »

Next Target of the Minimum Wage Debate:

Tipping

New York state announced that tipped employees will be seeing a

minimum wage hike at the end of 2015. And there are...

READ MORE »

US Companies Criticize China's New Data

Rules

In the name of antiterrorism, China may require all companies to

keep their servers and user data within the country,... READ MORE »

A Global Perspective on Antitrust Regulation

Antitrust/competition regulators are becoming more active and are in

increasingly closer contact with each other. It's... READ MORE »
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Temporary Employee Benefits Attorney
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JURISolutions New York, New York, United States

In-House Corporate Generalist
Attorney

Carpenter Legal Search, Inc. Calgary, United States
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United States

BP - Paralegal/Legal Assistant IV (7+
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JURISolutions Washington D.C., Washington D.C.,
United States

Temporary Patent Prosecution Attorney
- Cleveland Area

JURISolutions Cleveland, Ohio, United States

In-House Contracts Counsel - Greater
Richmond, VA Area

JURISolutions Richmond, Virginia, United States

Corporate In-House Attorney - Greater
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JURISolutions Somerset, New Jersey, United States
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Area
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Temporary Litigation Paralegal –
Deposition Preaeration

JURISolutions Washington D.C., Washington D.C.,
United States

In-House Corporate Paralegal –
Temporary (4-5 mo.)

JURISolutions Chicago, Illinois, United States
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Generalist/Transactional Attorney -
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JURISolutions Chicago, Illinois, United States
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JURISolutions New York, New York, United States
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States
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States

Senior Commercial Counsel –
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Senior Commercial Counsel –
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Senior Commercial Counsel –
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JURISolutions San Diego, California, United States

Senior Commercial Counsel –
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States
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JURISolutions Seattle, Washington, United States
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Houston Law Firm
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Warren Recruiting San Antonio, Texas, United States

Corporate Associate for Boutique Law
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(DAS)

InSite Wireless Group, LLC Alexandria, Virginia, United States
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Attorney

JURISolutions New York, New York, United States

Temporary Contracts
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Exp

JURISolutions Berwyn, Pennsylvania, United States

Law Firm seeks CPA for Controller Warren Recruiting Houston, Texas, United States

Temp-to-Perm Life Sciences
Transactional Attorney - San Diego

JURISolutions San Diego, California, United States
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TODAY'S TOP STORIES

• Whistleblower Award Spotlights Anti-Retaliation Compliance

• Be Mindful of Mental Health in the Workplace

• Want a Smutty Trademark? You Might Be in Luck

• The Greatest Article Ever Written About Puffery!

• 6 Steps for Quick FTC Antitrust Clearance of Pharma Mergers

• If Unsavory Allegations Go Viral, Don't Make It Worse

• Presented by the U.S. Chamber Institute for Legal
Reform - Undoing Checks and Balances: State
Attorneys General and Settlement Slush Funds

 

MORE STORIES FROM ALM

• Ride to the Top: Six Flags’ GC Successfully Navigates the Twists

and Turns from Firm to In-House

• Arbitrator, Not Court, Can Interpret Arbitration Agreements

• New USPTO Guidelines Clarify Software Patent Eligibility

• 5th Circuit Scrutinizes Voter ID Law, Lawmaker Intent

Your digital membership gives you complimentary access to five articles
per month from other award-winning ALM publications.

 

Whistleblower Award Spotlights Anti-

Retaliation Compliance
In a maximum award to a whistleblower, the U.S.

Securities and Exchange Commission made

clear that the agency loves... READ MORE »

Be Mindful of Mental Health in the Workplace
May is National Mental Health Awareness

Month, and employers should be evaluating the

accommodations and assistance... READ MORE »
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Want a Smutty Trademark? You Might Be in

Luck
The U.S. Court of Appeals for the Federal Circuit

is set to reconsider whether banning scandalous

trademarks violates... READ MORE »

The Greatest Article Ever Written About

Puffery!
Cases on "puffery" tend to hinge on what is

reasonable for a consumer to believe, or in the

investor context, what is... READ MORE »

6 Steps for Quick FTC Antitrust Clearance of

Pharma Mergers
Developing an efficient strategy to deal with the

Federal Trade Commission and other antitrust

agencies reviewing pharmaceutical...

READ MORE »

If Unsavory Allegations Go Viral, Don't Make It

Worse
Sometimes a public accusation and reputational

harm can be more damaging than facing legal

action. READ MORE »

 

SPONSOR SPOTLIGHT:

• Presented by JAMS: There's Always Time for a
Second Opinion

Ride to the Top: Six Flags’ GC Successfully

Navigates the Twists and Turns from Firm to

In-House

Seeing the joy and excitement in a customer's face is not something

many general counsels get to experience. But as... READ MORE »

Arbitrator, Not Court, Can Interpret

Arbitration Agreements

If a court finds an arbitration agreement valid, any dispute over its

terms must be handled by the arbitrator, the... READ MORE »

New USPTO Guidelines Clarify Software

Patent Eligibility

The recently revised USPTO guidelines for subject matter eligibility

offer an effective summary of the case law post-Alice,...
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READ MORE »

5th Circuit Scrutinizes Voter ID Law,

Lawmaker Intent

Fifth Circuit Judge Haynes: "People are going to be less overt about

discrimination, they are not going to get on the... READ MORE »

WHO'S HIRING

 

Position title Employer Name Location

Insurance Litigation/Coverage
Associate

Michael Lord & Company New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Temporary Healthcare/Hospital
Transactional Attorney

JURISolutions New York, New York, United States

Tort Litigation Attorney (Contract) -
Springfield, MO

JURISolutions Springfield, Missouri, United States

Tort Litigation Attorney (Contract) -
Tulsa, OK

JURISolutions Tulsa, Oklahoma, United States

Tort Litigation Attorney (Contract) -
Parsons, KS

JURISolutions Parsons, Kansas, United States

Tort Litigation Attorney (Contract) -
Fort Smith, AR

JURISolutions Fort Smith, Arkansas, United States

AGC - SEC and Corp Gov Davis Search Harrisburg, Pennsylvania, United
States

SR Counsel: Real Estate Davis Search Grand Rapids, Michigan, United
States

Regulatory Compliance Counsel Carpenter Legal Search, Inc. Pittsburgh, Pennsylvania, United
States

Division Counsel -
Pharmaceuticals/Healthcare
Compliance

JURISolutions Chicago, Illinois, United States

Claims Manager Davis Search Chicago, Illinois, United States

Corporate Counsel Davis Search San Francisco, California, United
States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Washington D.C., District of
Columbia, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Milwaukee, Wisconsin, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Saint Louis, Missouri, United States

Counsel – Legal Compliance - (Relo to
Chicago)

JURISolutions Boston, Massachusetts, United States

Advanced Marketing Counsel Renaissance Financial Corp St. Louis, Missouri, United States

General Counsel - Consumer
Technology Company

Confidential Los Angeles, California, United
States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Chicago, Illinois, United States

Exciting Opportunities for Life Sciences
Attorneys

JURISolutions Boston, Massachusetts, United States
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