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From: Bullock, Tom [Tom.Bullock@lakewoodoh.net]
Sent: Friday, July 17, 2015 3:36 PM
To: Pae, Jennifer
CC: Summers, Mike; Butler, Kevin; robyn.smyers@thompsonhine.com
Subject: Re: Hospital matters: a general update

Thanks Jenn. That's a very helpful summary that concisely describes the downsides of the City
taking on ownership and operation. I'll use your talking points. This is the kind of clarity needed to
make a complicated topic understandable.
 
One question: was the 1985 decision to go from public to private chiefly or entirely a decision to
reduce exposure to capital risk or other issues as well (such as the risk of needing to cover
operating losses)? I've surmised it factored in other considerations, such as the need to expand
beyond Lakewood to compete in the health care marketplace of that time, which would require
yet more capital. But I don't recall what the salient issues were.
_________________________
Tom Bullock
Lakewood City Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications: http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our service? tinyurl.com/kw2zj6v

From: Pae, Jennifer
Sent: Friday, July 17, 2015 4:23 PM
To: Butler, Kevin; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx,
Cynthia; Mary Madigan; Nowlin, Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike;
Siley, Dru
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; 'Greenwald, Cathryn'
Subject: RE: Hospital matters: a general update
 
You may also know that I recently took to social media regarding my opinions regarding
the Lakewood Hospital transition and how they relate to the City’s finances.  I’m going to
share this piece on the Deck, Buzz, NextDoor and FB this evening:
 
The Cost of Maintaining the Bricks and Mortar
On July 16, 2015 Summa Health System’s president, Dr. Tom Malone, gave a speech
to the Akron Roundtable about changes in healthcare: 
http://www.ohio.com/news/local/summa-ceo-big-changes-coming-for-patients-
1.608740
He said, “People need to understand that looking at the hospitals and the bricks and
mortar isn’t where that care is being delivered anymore.”
And this got me thinking about the bricks and mortar aspect of the Lakewood
Hospital transition discussion, and Lakewood resident Tom Monahan’s recent
question to me about the City’s indebtedness.  Yes, it is municipal finance stuff, and it
is what I think about.
The 23-member governing board of the Lakewood Hospital Association (LHA) knows
that the hospital and the surrounding properties it is responsible for are in need of
significant capital investment.
It is one thing to have the financial means to pay your mortgage and keep the lights
on, but any property owner knows if you cannot pay for upkeep and maintenance
you are going to run into trouble.  You might think otherwise, but it is the Lakewood
Hospital Association’s responsibility for upkeep and maintenance of the hospital and
its surrounding properties, not the Cleveland Clinic or the City of Lakewood.  LHA
took on this responsibility through its lease with the City of Lakewood, first in 1987,
and revised in 1996, when that private, non-profit organization took over all of the
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hospital’s assets and liabilities from the City.
In the recent Huron Consulting draft report, it is estimated that Lakewood Hospital
needs over $91 million in improvements.  And these are not improvements to make
it a shiny new hospital. It is to replace existing systems in order for them to continue
to operate safely and efficiently.  In addition, the parking garage needs about $4
million just to bring it up to code and ADA compliance.  That means LHA needs to
come up with at least $95 million for capital investments.  
That also means if another healthcare system or private physician practice took over
the hospital, they would have to take on this liability and future expenses. And this
amount is only going to increase over time if it is not addressed in the remaining 10
years of the lease between LHA and the City.  The question is who is going to pay for
this?
There is a call from some in the community that the City should take back the
hospital.  That means that suddenly the City would now have a $95 million liability. 
The City definitely does not have that kind of money sitting around.  It would have to
borrow to cover those expenses, and the City of Lakewood would have to come up
with the ability to pay that debt back. 
The $95 million in capital investments for the hospital will not necessarily make
operations profitable.  So if the hospital shut down during those 20 years, the City
would still be on the hook for paying back the debt.  In my opinion, this magnitude of
borrowing would severely limit the City’s ability to undertake any other capital
improvements such as streets, parks and routine replacement of its fleet of vehicles
during those 20 years.   It would definitely hurt its strong bond rating of Aa2 by
Moody’s Investor Service, and put at risk the fiscal strength the City has built over the
past 8 years.
For starters, the City only has capacity to borrow an additional $30 million in debt as
permitted by law.  However, if there was a mechanism to issue the $95 million in
debt for the needed hospital improvements, I estimate that a 20-year bond will cost
the City approximately $5 million a year in annual debt service (principal and
interest).
To put an additional $5 million a year in perspective, that is the annual cost of the
City’s Parks and Refuse divisions combined.  City Council would have to increase your
income taxes by 1%, from 1.5% to 2.5% to generate an additional $5 million a year. 
Or Lakewood voters could levy an additional 5.95 mills of property tax to come up
with an additional $5 million a year.  For a $100K valued home, that would be an
increase of nearly $210 a year for 20 years.
So everyone needs to ask themselves, is it worth the risk and cost?  The City of
Lakewood voter’s made that decision in 1985 to shift the liability for Lakewood
Hospital capital improvements from the City to LHA.  Let’s not go backwards, but
instead let City Council deliberate on the issues and begin to negotiate the best deal
for Lakewood going forward.
 
 

From: Butler, Kevin 
Sent: Friday, July 17, 2015 3:37 PM
To: Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx, Cynthia; Mary Madigan; Nowlin,
Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike; Siley, Dru; Pae, Jennifer
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; 'Greenwald, Cathryn'
Subject: RE: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential.  Here’s an update on our
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status related to the proposal before you:
 
New master agreement:  Our work in last Monday’s committee meeting tightened the
schedule so you now know when you’ll weigh in on the strategic negotiating points in the
event we proceed to negotiate with the Clinic.  You all should have received the updated
meeting schedule from Monique, and it’s also posted here. 
 
Huron Consulting’s work: John Bodine of Huron Consulting will be here to present on
August 17 and will have released his firm’s report beforehand, in accordance with the
updated schedule.  We saw an article this morning in the ABJ, reporting on a talk from
the Summa system’s CEO, that seems to confirm some of the materials we’ve read in
Huron’s phase-one report.  (“At Summa, Malone said, the focus is shifting from hospital-
based services to efforts that coordinate all the care patients seek from a variety of
providers, primarily on an outpatient basis.  ‘This is why I went to medical school,’
Malone said. ‘This is a better model of care.’”)
 
Litigation: In Graham v. City of Lakewood, the lawsuit filed as a taxpayer action, the city
and other defendants are working on a written response to the plaintiffs’ motion for an
injunction and preparations for the injunction hearing tentatively scheduled for August
13 in Judge O’Donnell’s courtroom.  Not much else to report there. 
 
I have attached for your edification, however, a transcript of the July 7 conference
between Judge O’Donnell and several of the attorneys on the case, after which the judge
denied the plaintiffs’ motion for emergency temporary relief.  I wrote to you about this
last Friday.  Through their lawyer, Chris DeVito, the plaintiffs in essence asked the judge
to order LHA and the Clinic to run the hospital as it was run prior to 2010, a request the
judge found to be fraught with peril.  One exchange is telling in that it gives you a peek
into the minds of the plaintiffs, who must genuinely believe an alternative operator will
step in to run the hospital at their request:
 

THE JUDGE: “Essentially, I really think what you're asking is that the hospital be
appointed to the equivalent of a receivership.”
 
MR. DeVITO: “That's where I was going to go. I think the appropriate procedure is
to order the specific performance [i.e., to force the parties to keep running the
hospital]. If they fail to abide by that, then we can find our own hospital
administrator, take over LHA and we will run it as a hospital.”
 

Real estate:  Dru has sent you the brokers opinion of value and facilities assessments
related to the parking garage, community health center and professional office building
on the west side of Belle.  He is scheduled to speak before you on July 27.  I do not
believe an executive session is in order for this meeting.  I’ll be out of the country at the
time, for what it’s worth, back on August 1. 
 
Communications strategy: You’ve seen the Mayor’s latest Observer piece debunking
the claims that he has plans for a recreation center on the hospital site.  His work on a
media strategy continues.  Know that I’ll begin coordinating with you and the Council
office the “facts as we know them” piece for distribution after August 17.  We’ll be
circulating drafts well in advance of that date.
 
New charter proposal:  We had heard that some contingent of the Save Lakewood
Hospital group would be seeking a charter amendment requiring voter approval of any
hospital deal adopted by Council.  Yesterday Ed Graham came into city hall with his
attorney and offered up ballot language that, if adopted by the voters, would ostensibly
do that.  I’ve attached what they submitted.  The committee now must gather signatures
amounting to 10 percent of Lakewood’s voters, and if they do you’ll be obligated to send
the issue to an upcoming election (depending on when the petitions are submitted).  It’s
possible this issue will go onto the November ballot.  In light of the confusion that could
be created among the voters, I’d strongly suggest that Council wait to send the proposed
third amended charter to the ballot until a 2016 election.  I’ve spoken with Council
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President Madigan and she appears to be in agreement with me.
 
See you all Monday.
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Friday, July 10, 2015 2:39 PM
To: Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx, Cynthia; Mary Louise Madigan
(mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike; Siley,
Dru; Pae, Jennifer
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; Greenwald, Cathryn
Subject: RE: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential.  Prior to Council’s
Committee of the Whole meeting Monday night, here’s an update on our status related
to the proposal before you:
 
New master agreement: Robyn continues to work with Mike Meehan on the Clinic’s
drafting and coordination of a proposed definitive agreement, most importantly the
attachments to that agreement which would form the basis for much of the deal.  It bears
repeating we are not negotiating a new agreement at this point.  We continue to wait for
Huron’s work to be completed, even in phases (see below), and of course we must
continue to work with and hear from all of you to form, with our consultant’s and
attorneys’ input, our key negotiating points.  Robyn and Cathryn Greenwald will be in
attendance Monday and can provide a fuller update.
 
Huron Consulting’s work: Huron Consulting continues its work on our behalf and has
prepared a draft report that remains a work in progress.  The draft encompasses much of
the first phase of Huron’s consultancy.  John Bodine indicated to me that other sections
are being developed as Huron works through each other phase – for example, with
respect to Subsidium’s analysis and process and the hospital’s financials – but those
other sections wouldn’t be available by Monday.  I anticipate sending out the report later
today, when I’m expecting it from Huron, so you can review it prior to Monday evening. 
John will participate in our meeting by phone (he’ll be in Dallas) and will give us an
update on his work, the path ahead for Huron Consulting, and some of the early key
conclusions that firm has reached.
 
Litigation: In Graham v. City of Lakewood, the lawsuit filed as a taxpayer action, three
significant things have happened since my last update.  First, the city has asked Judge
O’Donnell to order the plaintiffs to post a bond in a higher amount that would protect the
city against any losses, including potential attorney fees, should the litigation delay any
of our work.  A bond is required in taxpayer actions to guard the public against
haphazard claims and lost time and money.  The plaintiffs posted a paltry $100 bond
when they filed the complaint and we’ve asked that it be increased, at the judge’s
discretion, to somewhere closer to $250,000. 
 
Next, the plaintiffs unsuccessfully sought this week an emergency order, based on Dr.
Kilroy’s affidavit, that would force LHA and the Clinic to return the hospital to pre-2010
status quo in terms of its services, employees and equipment.  On the same day the
plaintiffs made their request, the court found that they did not meet the test for
emergency injunctive relief.  The judge set a fuller hearing for August 13, which may or
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may not go forward depending on how he rules on the briefs to be filed in the case.  Part
of the motion seeks an order stopping you from deliberating over the hospital, a request
against which we’ll vigorously defend you.
 
Finally, the defendants will file a joint motion to dismiss the case today, which I’ll also
attach in a follow-up email.  Although it’s long, it’s a good read and the work of many
able hands.  If this motion is granted, which wouldn’t happen until, I suspect, at least
mid-September, the case would be thrown out entirely.
 
Incidentally, I’ve heard that some councilmembers have received a few oddball
anonymous calls lately about the litigation—one apparently alleging the city has set
aside a pool of money for the Clinic’s use to settle the lawsuit.  That’s a doozy, and as
you might have guessed untrue.  If you have any questions about the case just let me
know.
 
Real estate:  Dru is awaiting formal word from our outside appraisers on the valuation of
the city-owned properties that constitute a portion of the proposal before you.  I
anticipate he’ll have a better update by the time he next presents to COW, and perhaps
documents to share by then as well.  He can also discuss Monday his progress on
visioning for the hospital site should it become developable.
 
Communications strategy: I know you’ve been working on formulating a
communications strategy.  I can tell you the Mayor is working on this as well, and he can
further update you on Monday.  It remains a work in progress but I think there are a few
emerging ideas (and new people involved) that will prove helpful for this initiative.
 
Have faith in this process and be proud of your work.  Expect a follow-up email from me
later that attaches the documents I reference.  Otherwise, see you Monday in Committee
of the Whole.
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Monday, June 22, 2015 12:22 PM
To: Summers, Mike; Siley, Dru; Pae, Jennifer; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan,
Mary; Marx, Cynthia; Mary Louise Madigan (mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam
Cc: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)
Subject: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential. 
 
I hope you had a nice weekend.  Prior to Council’s Committee of the Whole meeting
tonight, here’s an update on our status related to the proposal before you:
 
Other healthcare systems: You may by now have read the developments from last
Friday, namely that MetroHealth’s Dr. Boutros sent Mayor Summers a letter that day
(attached) indicating his system is not interested in running Lakewood Hospital as an
inpatient facility.  (Here are links to articles on this update, from Crain’s and
Cleveland.com.)  At the same time as that letter came to us, I received a copy of a letter
(attached) from the Cleveland Clinic’s chief of staff, Dr. Donley, to Dr. Boutros, reassuring
Dr. Boutros that the Clinic would not stand in the way of MetroHealth submitting a
proposal for the site.  Dr. Donley’s letter is of less consequence now, and I’m not sure
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how the two letters interrelate, if at all, but nonetheless I view this is as a fairly significant
development.  Note: Part of the scope of Huron’s work is to determine whether
Subsidium’s process might have yielded additional suitors for the operation of a
healthcare facility in Lakewood.  That won’t change with this news.
 
New master agreement: Robyn and I have been in conversations with Clinic and
Lakewood Hospital Association attorneys about the timing of the drafting a new master
agreement, always sure to caution the other parties that the city must complete its due
diligence process before we decide to engage in negotiating a deal.  Huron’s and your
input would, of course, be important contributions to this work if it came to pass.  In the
interim, we’ve requested updates to the master agreement from the Clinic, to the extent
the Clinic would propose to adjust certain items (for example, the location of the new
family health center).  We’ve also requested a listing of attachments to the master
agreement and who the Clinic proposes would draft each of those documents.  We have
no attachments at this point; they’re nothing less than essential to giving us all an
understanding of the deal being proposed. 
 
Huron Consulting’s work: Huron Consulting has begun its work on our behalf.  It’s
expected we’ll have the first deliverable from Huron – the firm’s views on healthcare
trends – this week.  By July 15, we should have the result of Huron’s work with respect to
Subsidium’s engagement and the analysis of the definitive agreement’s financial
covenants.  By July 22, we should have the result of Huron’s work on Lakewood Hospital’s
financial position and management fees, including a comparison with industry
benchmarks.  
 
Litigation: We’ve obtained a transcript of the pretrial conference from the June 4 hearing
in Graham v. City of Lakewood before Judge John O’Donnell.  I’ve attached the transcript
for your review on the off chance you’d find compelling a bunch of lawyers talking.  We
continue to work through the claims process with our insurer, Trident, in order to
minimize our expense defending the lawsuit.  Meanwhile, we’ve retained Brzytwa, Quick
and McCrystal LLC to join this department in defending the suit.  Motions to dismiss from
all defendants are due by July 10, and it’s expected all defendants will file such motions. 
The plaintiffs would have until the second week of September to file responses to those
motions.
 
Real estate: The appraisal of the medical facility at 850 Columbia Road, ordered and
paid for by its owner, Lakewood Hospital Association, is in and was shared with us on
Friday.  I’ve attached it for your review.
 
See you tonight in Committee of the Whole.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com

 

LKWD-PRR235_000013

LKWD-PRR235_000013



From: Bullock, Tom [Tom.Bullock@lakewoodoh.net]
Sent: Tuesday, July 21, 2015 3:14 PM
To: Pae, Jennifer
CC: Summers, Mike; Butler, Kevin; robyn.smyers@thompsonhine.com
Subject: Re: Hospital matters: a general update

Sounds constructive to me with the caveat that since misinterpretation is so likely in this kind of
situation, I hope/recommend that you can coordinate with Mayor Summers and the new
communication consultant to maximize the message in terms of timing, terminology, etc.
 
 
_________________________
Tom Bullock
Lakewood City Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications: http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our service? tinyurl.com/kw2zj6v

From: Pae, Jennifer
Sent: Tuesday, July 21, 2015 11:58 AM
To: Bullock, Tom
Cc: Summers, Mike; Butler, Kevin; robyn.smyers@thompsonhine.com
Subject: RE: Hospital matters: a general update
 
I was going to send it to the next Observer issue.  I can send it to Cleveland.com /
Lakewood Sun Post as an editorial.
 
I was planning on getting an article out there on a regular basis as it relates to City
finances.  I’ve been experiencing an astounding an amount of incorrect information out
there.
 

From: Bullock, Tom 
Sent: Tuesday, July 21, 2015 11:55 AM
To: Pae, Jennifer
Cc: Summers, Mike; Butler, Kevin; robyn.smyers@thompsonhine.com
Subject: Re: Hospital matters: a general update

 
Mayor, Dir. Pae: What do you think about converting Dir. Pae's comments, below, into a column
or one-pager to explain this issue? I think there's value to it. Perhaps worth discussing with the
new communications consultant.
_________________________
Tom Bullock
Lakewood City Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications: http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our service? tinyurl.com/kw2zj6v

From: Pae, Jennifer
Sent: Friday, July 17, 2015 4:37 PM
To: Bullock, Tom
Cc: Summers, Mike; Butler, Kevin; robyn.smyers@thompsonhine.com
Subject: RE: Hospital matters: a general update
 
In the whereas language of the legislation that is one of the factors, but there were other
reasons as well.
 

LKWD-PRR235_000014

LKWD-PRR235_000014



From: Bullock, Tom 
Sent: Friday, July 17, 2015 4:36 PM
To: Pae, Jennifer
Cc: Summers, Mike; Butler, Kevin; robyn.smyers@thompsonhine.com
Subject: Re: Hospital matters: a general update

 
Thanks Jenn. That's a very helpful summary that concisely describes the downsides of the City
taking on ownership and operation. I'll use your talking points. This is the kind of clarity needed to
make a complicated topic understandable.
 
One question: was the 1985 decision to go from public to private chiefly or entirely a decision to
reduce exposure to capital risk or other issues as well (such as the risk of needing to cover
operating losses)? I've surmised it factored in other considerations, such as the need to expand
beyond Lakewood to compete in the health care marketplace of that time, which would require
yet more capital. But I don't recall what the salient issues were.
_________________________
Tom Bullock
Lakewood City Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications: http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our service? tinyurl.com/kw2zj6v

From: Pae, Jennifer
Sent: Friday, July 17, 2015 4:23 PM
To: Butler, Kevin; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx,
Cynthia; Mary Madigan; Nowlin, Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike;
Siley, Dru
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; 'Greenwald, Cathryn'
Subject: RE: Hospital matters: a general update
 
You may also know that I recently took to social media regarding my opinions regarding
the Lakewood Hospital transition and how they relate to the City’s finances.  I’m going to
share this piece on the Deck, Buzz, NextDoor and FB this evening:
 
The Cost of Maintaining the Bricks and Mortar
On July 16, 2015 Summa Health System’s president, Dr. Tom Malone, gave a speech
to the Akron Roundtable about changes in healthcare: 
http://www.ohio.com/news/local/summa-ceo-big-changes-coming-for-patients-
1.608740
He said, “People need to understand that looking at the hospitals and the bricks and
mortar isn’t where that care is being delivered anymore.”
And this got me thinking about the bricks and mortar aspect of the Lakewood
Hospital transition discussion, and Lakewood resident Tom Monahan’s recent
question to me about the City’s indebtedness.  Yes, it is municipal finance stuff, and it
is what I think about.
The 23-member governing board of the Lakewood Hospital Association (LHA) knows
that the hospital and the surrounding properties it is responsible for are in need of
significant capital investment.
It is one thing to have the financial means to pay your mortgage and keep the lights
on, but any property owner knows if you cannot pay for upkeep and maintenance
you are going to run into trouble.  You might think otherwise, but it is the Lakewood
Hospital Association’s responsibility for upkeep and maintenance of the hospital and
its surrounding properties, not the Cleveland Clinic or the City of Lakewood.  LHA
took on this responsibility through its lease with the City of Lakewood, first in 1987,
and revised in 1996, when that private, non-profit organization took over all of the
hospital’s assets and liabilities from the City.
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In the recent Huron Consulting draft report, it is estimated that Lakewood Hospital
needs over $91 million in improvements.  And these are not improvements to make
it a shiny new hospital. It is to replace existing systems in order for them to continue
to operate safely and efficiently.  In addition, the parking garage needs about $4
million just to bring it up to code and ADA compliance.  That means LHA needs to
come up with at least $95 million for capital investments.  
That also means if another healthcare system or private physician practice took over
the hospital, they would have to take on this liability and future expenses. And this
amount is only going to increase over time if it is not addressed in the remaining 10
years of the lease between LHA and the City.  The question is who is going to pay for
this?
There is a call from some in the community that the City should take back the
hospital.  That means that suddenly the City would now have a $95 million liability. 
The City definitely does not have that kind of money sitting around.  It would have to
borrow to cover those expenses, and the City of Lakewood would have to come up
with the ability to pay that debt back. 
The $95 million in capital investments for the hospital will not necessarily make
operations profitable.  So if the hospital shut down during those 20 years, the City
would still be on the hook for paying back the debt.  In my opinion, this magnitude of
borrowing would severely limit the City’s ability to undertake any other capital
improvements such as streets, parks and routine replacement of its fleet of vehicles
during those 20 years.   It would definitely hurt its strong bond rating of Aa2 by
Moody’s Investor Service, and put at risk the fiscal strength the City has built over the
past 8 years.
For starters, the City only has capacity to borrow an additional $30 million in debt as
permitted by law.  However, if there was a mechanism to issue the $95 million in
debt for the needed hospital improvements, I estimate that a 20-year bond will cost
the City approximately $5 million a year in annual debt service (principal and
interest).
To put an additional $5 million a year in perspective, that is the annual cost of the
City’s Parks and Refuse divisions combined.  City Council would have to increase your
income taxes by 1%, from 1.5% to 2.5% to generate an additional $5 million a year. 
Or Lakewood voters could levy an additional 5.95 mills of property tax to come up
with an additional $5 million a year.  For a $100K valued home, that would be an
increase of nearly $210 a year for 20 years.
So everyone needs to ask themselves, is it worth the risk and cost?  The City of
Lakewood voter’s made that decision in 1985 to shift the liability for Lakewood
Hospital capital improvements from the City to LHA.  Let’s not go backwards, but
instead let City Council deliberate on the issues and begin to negotiate the best deal
for Lakewood going forward.
 
 

From: Butler, Kevin 
Sent: Friday, July 17, 2015 3:37 PM
To: Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx, Cynthia; Mary Madigan; Nowlin,
Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike; Siley, Dru; Pae, Jennifer
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; 'Greenwald, Cathryn'
Subject: RE: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential.  Here’s an update on our
status related to the proposal before you:
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New master agreement:  Our work in last Monday’s committee meeting tightened the
schedule so you now know when you’ll weigh in on the strategic negotiating points in the
event we proceed to negotiate with the Clinic.  You all should have received the updated
meeting schedule from Monique, and it’s also posted here. 
 
Huron Consulting’s work: John Bodine of Huron Consulting will be here to present on
August 17 and will have released his firm’s report beforehand, in accordance with the
updated schedule.  We saw an article this morning in the ABJ, reporting on a talk from
the Summa system’s CEO, that seems to confirm some of the materials we’ve read in
Huron’s phase-one report.  (“At Summa, Malone said, the focus is shifting from hospital-
based services to efforts that coordinate all the care patients seek from a variety of
providers, primarily on an outpatient basis.  ‘This is why I went to medical school,’
Malone said. ‘This is a better model of care.’”)
 
Litigation: In Graham v. City of Lakewood, the lawsuit filed as a taxpayer action, the city
and other defendants are working on a written response to the plaintiffs’ motion for an
injunction and preparations for the injunction hearing tentatively scheduled for August
13 in Judge O’Donnell’s courtroom.  Not much else to report there. 
 
I have attached for your edification, however, a transcript of the July 7 conference
between Judge O’Donnell and several of the attorneys on the case, after which the judge
denied the plaintiffs’ motion for emergency temporary relief.  I wrote to you about this
last Friday.  Through their lawyer, Chris DeVito, the plaintiffs in essence asked the judge
to order LHA and the Clinic to run the hospital as it was run prior to 2010, a request the
judge found to be fraught with peril.  One exchange is telling in that it gives you a peek
into the minds of the plaintiffs, who must genuinely believe an alternative operator will
step in to run the hospital at their request:
 

THE JUDGE: “Essentially, I really think what you're asking is that the hospital be
appointed to the equivalent of a receivership.”
 
MR. DeVITO: “That's where I was going to go. I think the appropriate procedure is
to order the specific performance [i.e., to force the parties to keep running the
hospital]. If they fail to abide by that, then we can find our own hospital
administrator, take over LHA and we will run it as a hospital.”
 

Real estate:  Dru has sent you the brokers opinion of value and facilities assessments
related to the parking garage, community health center and professional office building
on the west side of Belle.  He is scheduled to speak before you on July 27.  I do not
believe an executive session is in order for this meeting.  I’ll be out of the country at the
time, for what it’s worth, back on August 1. 
 
Communications strategy: You’ve seen the Mayor’s latest Observer piece debunking
the claims that he has plans for a recreation center on the hospital site.  His work on a
media strategy continues.  Know that I’ll begin coordinating with you and the Council
office the “facts as we know them” piece for distribution after August 17.  We’ll be
circulating drafts well in advance of that date.
 
New charter proposal:  We had heard that some contingent of the Save Lakewood
Hospital group would be seeking a charter amendment requiring voter approval of any
hospital deal adopted by Council.  Yesterday Ed Graham came into city hall with his
attorney and offered up ballot language that, if adopted by the voters, would ostensibly
do that.  I’ve attached what they submitted.  The committee now must gather signatures
amounting to 10 percent of Lakewood’s voters, and if they do you’ll be obligated to send
the issue to an upcoming election (depending on when the petitions are submitted).  It’s
possible this issue will go onto the November ballot.  In light of the confusion that could
be created among the voters, I’d strongly suggest that Council wait to send the proposed
third amended charter to the ballot until a 2016 election.  I’ve spoken with Council
President Madigan and she appears to be in agreement with me.
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See you all Monday.
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Friday, July 10, 2015 2:39 PM
To: Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx, Cynthia; Mary Louise Madigan
(mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike; Siley,
Dru; Pae, Jennifer
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; Greenwald, Cathryn
Subject: RE: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential.  Prior to Council’s
Committee of the Whole meeting Monday night, here’s an update on our status related
to the proposal before you:
 
New master agreement: Robyn continues to work with Mike Meehan on the Clinic’s
drafting and coordination of a proposed definitive agreement, most importantly the
attachments to that agreement which would form the basis for much of the deal.  It bears
repeating we are not negotiating a new agreement at this point.  We continue to wait for
Huron’s work to be completed, even in phases (see below), and of course we must
continue to work with and hear from all of you to form, with our consultant’s and
attorneys’ input, our key negotiating points.  Robyn and Cathryn Greenwald will be in
attendance Monday and can provide a fuller update.
 
Huron Consulting’s work: Huron Consulting continues its work on our behalf and has
prepared a draft report that remains a work in progress.  The draft encompasses much of
the first phase of Huron’s consultancy.  John Bodine indicated to me that other sections
are being developed as Huron works through each other phase – for example, with
respect to Subsidium’s analysis and process and the hospital’s financials – but those
other sections wouldn’t be available by Monday.  I anticipate sending out the report later
today, when I’m expecting it from Huron, so you can review it prior to Monday evening. 
John will participate in our meeting by phone (he’ll be in Dallas) and will give us an
update on his work, the path ahead for Huron Consulting, and some of the early key
conclusions that firm has reached.
 
Litigation: In Graham v. City of Lakewood, the lawsuit filed as a taxpayer action, three
significant things have happened since my last update.  First, the city has asked Judge
O’Donnell to order the plaintiffs to post a bond in a higher amount that would protect the
city against any losses, including potential attorney fees, should the litigation delay any
of our work.  A bond is required in taxpayer actions to guard the public against
haphazard claims and lost time and money.  The plaintiffs posted a paltry $100 bond
when they filed the complaint and we’ve asked that it be increased, at the judge’s
discretion, to somewhere closer to $250,000. 
 
Next, the plaintiffs unsuccessfully sought this week an emergency order, based on Dr.
Kilroy’s affidavit, that would force LHA and the Clinic to return the hospital to pre-2010
status quo in terms of its services, employees and equipment.  On the same day the
plaintiffs made their request, the court found that they did not meet the test for
emergency injunctive relief.  The judge set a fuller hearing for August 13, which may or
may not go forward depending on how he rules on the briefs to be filed in the case.  Part
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of the motion seeks an order stopping you from deliberating over the hospital, a request
against which we’ll vigorously defend you.
 
Finally, the defendants will file a joint motion to dismiss the case today, which I’ll also
attach in a follow-up email.  Although it’s long, it’s a good read and the work of many
able hands.  If this motion is granted, which wouldn’t happen until, I suspect, at least
mid-September, the case would be thrown out entirely.
 
Incidentally, I’ve heard that some councilmembers have received a few oddball
anonymous calls lately about the litigation—one apparently alleging the city has set
aside a pool of money for the Clinic’s use to settle the lawsuit.  That’s a doozy, and as
you might have guessed untrue.  If you have any questions about the case just let me
know.
 
Real estate:  Dru is awaiting formal word from our outside appraisers on the valuation of
the city-owned properties that constitute a portion of the proposal before you.  I
anticipate he’ll have a better update by the time he next presents to COW, and perhaps
documents to share by then as well.  He can also discuss Monday his progress on
visioning for the hospital site should it become developable.
 
Communications strategy: I know you’ve been working on formulating a
communications strategy.  I can tell you the Mayor is working on this as well, and he can
further update you on Monday.  It remains a work in progress but I think there are a few
emerging ideas (and new people involved) that will prove helpful for this initiative.
 
Have faith in this process and be proud of your work.  Expect a follow-up email from me
later that attaches the documents I reference.  Otherwise, see you Monday in Committee
of the Whole.
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Monday, June 22, 2015 12:22 PM
To: Summers, Mike; Siley, Dru; Pae, Jennifer; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan,
Mary; Marx, Cynthia; Mary Louise Madigan (mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam
Cc: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)
Subject: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential. 
 
I hope you had a nice weekend.  Prior to Council’s Committee of the Whole meeting
tonight, here’s an update on our status related to the proposal before you:
 
Other healthcare systems: You may by now have read the developments from last
Friday, namely that MetroHealth’s Dr. Boutros sent Mayor Summers a letter that day
(attached) indicating his system is not interested in running Lakewood Hospital as an
inpatient facility.  (Here are links to articles on this update, from Crain’s and
Cleveland.com.)  At the same time as that letter came to us, I received a copy of a letter
(attached) from the Cleveland Clinic’s chief of staff, Dr. Donley, to Dr. Boutros, reassuring
Dr. Boutros that the Clinic would not stand in the way of MetroHealth submitting a
proposal for the site.  Dr. Donley’s letter is of less consequence now, and I’m not sure
how the two letters interrelate, if at all, but nonetheless I view this is as a fairly significant
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development.  Note: Part of the scope of Huron’s work is to determine whether
Subsidium’s process might have yielded additional suitors for the operation of a
healthcare facility in Lakewood.  That won’t change with this news.
 
New master agreement: Robyn and I have been in conversations with Clinic and
Lakewood Hospital Association attorneys about the timing of the drafting a new master
agreement, always sure to caution the other parties that the city must complete its due
diligence process before we decide to engage in negotiating a deal.  Huron’s and your
input would, of course, be important contributions to this work if it came to pass.  In the
interim, we’ve requested updates to the master agreement from the Clinic, to the extent
the Clinic would propose to adjust certain items (for example, the location of the new
family health center).  We’ve also requested a listing of attachments to the master
agreement and who the Clinic proposes would draft each of those documents.  We have
no attachments at this point; they’re nothing less than essential to giving us all an
understanding of the deal being proposed. 
 
Huron Consulting’s work: Huron Consulting has begun its work on our behalf.  It’s
expected we’ll have the first deliverable from Huron – the firm’s views on healthcare
trends – this week.  By July 15, we should have the result of Huron’s work with respect to
Subsidium’s engagement and the analysis of the definitive agreement’s financial
covenants.  By July 22, we should have the result of Huron’s work on Lakewood Hospital’s
financial position and management fees, including a comparison with industry
benchmarks.  
 
Litigation: We’ve obtained a transcript of the pretrial conference from the June 4 hearing
in Graham v. City of Lakewood before Judge John O’Donnell.  I’ve attached the transcript
for your review on the off chance you’d find compelling a bunch of lawyers talking.  We
continue to work through the claims process with our insurer, Trident, in order to
minimize our expense defending the lawsuit.  Meanwhile, we’ve retained Brzytwa, Quick
and McCrystal LLC to join this department in defending the suit.  Motions to dismiss from
all defendants are due by July 10, and it’s expected all defendants will file such motions. 
The plaintiffs would have until the second week of September to file responses to those
motions.
 
Real estate: The appraisal of the medical facility at 850 Columbia Road, ordered and
paid for by its owner, Lakewood Hospital Association, is in and was shared with us on
Friday.  I’ve attached it for your review.
 
See you tonight in Committee of the Whole.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com
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From: Bullock, Tom [Tom.Bullock@lakewoodoh.net]
Sent: Tuesday, July 21, 2015 4:19 PM
To: Pae, Jennifer; robyn.smyers@thompsonhine.com
CC: Butler, Kevin
Subject: Re: Hospital matters: a general update

Very interesting. Such debt documents provide additional clarity for the responsibilities between
the three parties (City, LHA, CCF).... and it's LHA's responsibility in the majority (or even totality)
of cases.
 
That reminds me of my final question: If LHA had to finance the $95 million in capital upgrades,
what would its interest rate be? Phrased differently, through what lense would lenders view
LHA's creditworthiness? What is LHA's bond rating right now?
 
Final observation: it's certainly a positive circumstance that when LHA is considering a strategic
restructuring, as it is now, it owes no debt, rather than owing million or tens of millions in debt.
Presumably, that freedom from debt makes it a more attractive prospective partner since
negotiations don't involve responsibilities for large debt liabilities. (In fact the liabilities accrue to
the City in the form of deferred capital maintenance... unless a renegotiated agreement
determines otherwise. Other liabilities are employee obligations owned by LHA. Both were
addressed by the LOI.)
_________________________
Tom Bullock
Lakewood City Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications: http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our service? tinyurl.com/kw2zj6v

From: Pae, Jennifer
Sent: Tuesday, July 21, 2015 4:58 PM
To: Bullock, Tom; robyn.smyers@thompsonhine.com
Cc: Butler, Kevin
Subject: RE: Hospital matters: a general update
 
All good questions, but that should fall on LHA.  It all comes down to the ability to pay for
the improvements.
 
It is my understanding that it has been LHA’s responsibility via the lease, but if they are
not able make those needed investments, the responsibility could fall back on the City.   I
need to dig deeper into the Lease document and the Indentures from prior debt
issuances.
 
The last time LHA issued debt was in 2003 via conduit debt through the City for tax
exemption purposes (http://emma.msrb.org/MS214729-MS190037-MD368939.pdf) 
 
Although it was for $27.570 million, the majority of it was to refund prior debt and they
only borrowed $2.405 million for new capital improvements (pg. 5): 

“A portion of the proceeds of the Series 2003 Bonds will be used, together with
other available funds, to pay the costs of renovating, refurbishing and remodeling
three existing catheterization laboratories in the Hospital into two digital
catheterization laboratories and one procedure room, upgrading existing
catheterization and imaging equipment and purchasing new catheterization and
imaging equipment (the “Project”). The total cost of the Project is estimated to be
approximately $2.8 million. It is expected that costs of the Project not funded from
proceeds of the Series 2003 Bonds will be funded from the proceeds of the
pending sale of an LHA-owned medical office building and from a portion of the
proceeds of LHA’s 2004 capital campaign.”
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LHA would have to have a dedicated revenue stream to issue any additional debt, and
they did not issue any debt since 12 years ago.  If you have uncertain revenues, it is
unlikely you are going to borrow for improvement costs because lenders/investors will
know from your financials that you will not have the means to pay them back.
  Therefore, they were paying cash for any improvements, and deferred needed work.
 
It is very clear in the Official Statement from the 2003 Debt that CCF is not responsible
for any LHA liabilities (pg. 2, in bold)

” Neither CCF nor any other member of the Cleveland Clinic Health System (other
than LHA) has any obligation with respect to the payment of debt service on the
Series 2003 Bonds or any other obligations of LHA, and no obligation, either direct
or indirect, exists or should be inferred by the relationship of CCF and LHA. The
credit of only LHA is pledged to the payment of the debt service on the Series
2003 Bonds, and potential purchasers of the Series 2003 Bonds should make
investment decisions with that understanding.” 

 
Under the Bond Holder’s Risk section (pg. 15), it mentions the lease as a risk:

” LHA does not have title to most of the real property used in the operation of the
Hospital. Such property is owned by the Issuer and leased to LHA pursuant to the
Lease. Upon termination of the Lease, the property will revert to the Issuer.
Therefore, it is unlikely the Trustee would be able to sell or lease the property upon
an event of default under the Indenture, whether pursuant to judgment or
otherwise.”
 

 
 

From: Bullock, Tom 
Sent: Tuesday, July 21, 2015 4:23 PM
To: Pae, Jennifer; robyn.smyers@thompsonhine.com
Cc: Butler, Kevin
Subject: Re: Hospital matters: a general update

 
Hi Jenn (cc'ing Robyn here too),
 
One more round of questions your writing, and the Huron report has prompted. On page 19 of the
recent Huron report (our DRAFT Phase One report), it says (emphasis added),
 

"The total renovation costs for the facility have been estimated at $91.5 million. While the
lease includes customary tenant covenants requiring LHA to maintain the Hospital in good
repair and operating condition during the term of the lease, these covenants should not be
interpreted as requiring LHA to make material capital investments in the Hospital, to
maximize Hospital revenues or to operate the Hospital as a state of the art facility.
Consequently, the financial burden of the facility replacement or renovation would fall to the
City if LHA declines to renew the lease at expiration."

This would seem to indicate that the point you made at the conclusion of your column:

 "The City of Lakewood voter’s made that decision in 1985 to shift the liability for Lakewood
Hospital capital improvements from the City to LHA."

...is either subject to a disputed interpretation, or that the 1985/1987 changes were not
successfully constructed to achieve their intended outcome.
 
That prompts a pair of corollary question from me:

1. Isn't the $91.5 million in deferred maintenance ($95 million if you include the parking
garage) and the recent payment of LHA debt down to $0 a tacit statement by leadership
over the last 5-10 years that LHA is not viable, since no attempt to incur the expense of the
investments needed to compete was made?
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2. Who ought to have been financing these investments? LHA? CCF? The City? Who ought
to have proposed them?

 
I'd welcome your analysis here.
 
In addition, Robyn, can you shed any light?
 
Thanks,
Tom
 
_________________________
Tom Bullock
Lakewood City Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications: http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our service? tinyurl.com/kw2zj6v

From: Pae, Jennifer
Sent: Friday, July 17, 2015 4:23 PM
To: Butler, Kevin; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx,
Cynthia; Mary Madigan; Nowlin, Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike;
Siley, Dru
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; 'Greenwald, Cathryn'
Subject: RE: Hospital matters: a general update
 
You may also know that I recently took to social media regarding my opinions regarding
the Lakewood Hospital transition and how they relate to the City’s finances.  I’m going to
share this piece on the Deck, Buzz, NextDoor and FB this evening:
 
The Cost of Maintaining the Bricks and Mortar
On July 16, 2015 Summa Health System’s president, Dr. Tom Malone, gave a speech
to the Akron Roundtable about changes in healthcare: 
http://www.ohio.com/news/local/summa-ceo-big-changes-coming-for-patients-
1.608740
He said, “People need to understand that looking at the hospitals and the bricks and
mortar isn’t where that care is being delivered anymore.”
And this got me thinking about the bricks and mortar aspect of the Lakewood
Hospital transition discussion, and Lakewood resident Tom Monahan’s recent
question to me about the City’s indebtedness.  Yes, it is municipal finance stuff, and it
is what I think about.
The 23-member governing board of the Lakewood Hospital Association (LHA) knows
that the hospital and the surrounding properties it is responsible for are in need of
significant capital investment.
It is one thing to have the financial means to pay your mortgage and keep the lights
on, but any property owner knows if you cannot pay for upkeep and maintenance
you are going to run into trouble.  You might think otherwise, but it is the Lakewood
Hospital Association’s responsibility for upkeep and maintenance of the hospital and
its surrounding properties, not the Cleveland Clinic or the City of Lakewood.  LHA
took on this responsibility through its lease with the City of Lakewood, first in 1987,
and revised in 1996, when that private, non-profit organization took over all of the
hospital’s assets and liabilities from the City.
In the recent Huron Consulting draft report, it is estimated that Lakewood Hospital
needs over $91 million in improvements.  And these are not improvements to make
it a shiny new hospital. It is to replace existing systems in order for them to continue
to operate safely and efficiently.  In addition, the parking garage needs about $4
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million just to bring it up to code and ADA compliance.  That means LHA needs to
come up with at least $95 million for capital investments.  
That also means if another healthcare system or private physician practice took over
the hospital, they would have to take on this liability and future expenses. And this
amount is only going to increase over time if it is not addressed in the remaining 10
years of the lease between LHA and the City.  The question is who is going to pay for
this?
There is a call from some in the community that the City should take back the
hospital.  That means that suddenly the City would now have a $95 million liability. 
The City definitely does not have that kind of money sitting around.  It would have to
borrow to cover those expenses, and the City of Lakewood would have to come up
with the ability to pay that debt back. 
The $95 million in capital investments for the hospital will not necessarily make
operations profitable.  So if the hospital shut down during those 20 years, the City
would still be on the hook for paying back the debt.  In my opinion, this magnitude of
borrowing would severely limit the City’s ability to undertake any other capital
improvements such as streets, parks and routine replacement of its fleet of vehicles
during those 20 years.   It would definitely hurt its strong bond rating of Aa2 by
Moody’s Investor Service, and put at risk the fiscal strength the City has built over the
past 8 years.
For starters, the City only has capacity to borrow an additional $30 million in debt as
permitted by law.  However, if there was a mechanism to issue the $95 million in
debt for the needed hospital improvements, I estimate that a 20-year bond will cost
the City approximately $5 million a year in annual debt service (principal and
interest).
To put an additional $5 million a year in perspective, that is the annual cost of the
City’s Parks and Refuse divisions combined.  City Council would have to increase your
income taxes by 1%, from 1.5% to 2.5% to generate an additional $5 million a year. 
Or Lakewood voters could levy an additional 5.95 mills of property tax to come up
with an additional $5 million a year.  For a $100K valued home, that would be an
increase of nearly $210 a year for 20 years.
So everyone needs to ask themselves, is it worth the risk and cost?  The City of
Lakewood voter’s made that decision in 1985 to shift the liability for Lakewood
Hospital capital improvements from the City to LHA.  Let’s not go backwards, but
instead let City Council deliberate on the issues and begin to negotiate the best deal
for Lakewood going forward.
 
 

From: Butler, Kevin 
Sent: Friday, July 17, 2015 3:37 PM
To: Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx, Cynthia; Mary Madigan; Nowlin,
Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike; Siley, Dru; Pae, Jennifer
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; 'Greenwald, Cathryn'
Subject: RE: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential.  Here’s an update on our
status related to the proposal before you:
 
New master agreement:  Our work in last Monday’s committee meeting tightened the
schedule so you now know when you’ll weigh in on the strategic negotiating points in the
event we proceed to negotiate with the Clinic.  You all should have received the updated
meeting schedule from Monique, and it’s also posted here. 
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Huron Consulting’s work: John Bodine of Huron Consulting will be here to present on
August 17 and will have released his firm’s report beforehand, in accordance with the
updated schedule.  We saw an article this morning in the ABJ, reporting on a talk from
the Summa system’s CEO, that seems to confirm some of the materials we’ve read in
Huron’s phase-one report.  (“At Summa, Malone said, the focus is shifting from hospital-
based services to efforts that coordinate all the care patients seek from a variety of
providers, primarily on an outpatient basis.  ‘This is why I went to medical school,’
Malone said. ‘This is a better model of care.’”)
 
Litigation: In Graham v. City of Lakewood, the lawsuit filed as a taxpayer action, the city
and other defendants are working on a written response to the plaintiffs’ motion for an
injunction and preparations for the injunction hearing tentatively scheduled for August
13 in Judge O’Donnell’s courtroom.  Not much else to report there. 
 
I have attached for your edification, however, a transcript of the July 7 conference
between Judge O’Donnell and several of the attorneys on the case, after which the judge
denied the plaintiffs’ motion for emergency temporary relief.  I wrote to you about this
last Friday.  Through their lawyer, Chris DeVito, the plaintiffs in essence asked the judge
to order LHA and the Clinic to run the hospital as it was run prior to 2010, a request the
judge found to be fraught with peril.  One exchange is telling in that it gives you a peek
into the minds of the plaintiffs, who must genuinely believe an alternative operator will
step in to run the hospital at their request:
 

THE JUDGE: “Essentially, I really think what you're asking is that the hospital be
appointed to the equivalent of a receivership.”
 
MR. DeVITO: “That's where I was going to go. I think the appropriate procedure is
to order the specific performance [i.e., to force the parties to keep running the
hospital]. If they fail to abide by that, then we can find our own hospital
administrator, take over LHA and we will run it as a hospital.”
 

Real estate:  Dru has sent you the brokers opinion of value and facilities assessments
related to the parking garage, community health center and professional office building
on the west side of Belle.  He is scheduled to speak before you on July 27.  I do not
believe an executive session is in order for this meeting.  I’ll be out of the country at the
time, for what it’s worth, back on August 1. 
 
Communications strategy: You’ve seen the Mayor’s latest Observer piece debunking
the claims that he has plans for a recreation center on the hospital site.  His work on a
media strategy continues.  Know that I’ll begin coordinating with you and the Council
office the “facts as we know them” piece for distribution after August 17.  We’ll be
circulating drafts well in advance of that date.
 
New charter proposal:  We had heard that some contingent of the Save Lakewood
Hospital group would be seeking a charter amendment requiring voter approval of any
hospital deal adopted by Council.  Yesterday Ed Graham came into city hall with his
attorney and offered up ballot language that, if adopted by the voters, would ostensibly
do that.  I’ve attached what they submitted.  The committee now must gather signatures
amounting to 10 percent of Lakewood’s voters, and if they do you’ll be obligated to send
the issue to an upcoming election (depending on when the petitions are submitted).  It’s
possible this issue will go onto the November ballot.  In light of the confusion that could
be created among the voters, I’d strongly suggest that Council wait to send the proposed
third amended charter to the ballot until a 2016 election.  I’ve spoken with Council
President Madigan and she appears to be in agreement with me.
 
See you all Monday.
 
Kevin
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Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Friday, July 10, 2015 2:39 PM
To: Anderson, David; Bullock, Tom; Juris, Shawn; Madigan, Mary; Marx, Cynthia; Mary Louise Madigan
(mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam; Strachan, Shannon; Summers, Mike; Siley,
Dru; Pae, Jennifer
Cc: 'Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)'; Greenwald, Cathryn
Subject: RE: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential.  Prior to Council’s
Committee of the Whole meeting Monday night, here’s an update on our status related
to the proposal before you:
 
New master agreement: Robyn continues to work with Mike Meehan on the Clinic’s
drafting and coordination of a proposed definitive agreement, most importantly the
attachments to that agreement which would form the basis for much of the deal.  It bears
repeating we are not negotiating a new agreement at this point.  We continue to wait for
Huron’s work to be completed, even in phases (see below), and of course we must
continue to work with and hear from all of you to form, with our consultant’s and
attorneys’ input, our key negotiating points.  Robyn and Cathryn Greenwald will be in
attendance Monday and can provide a fuller update.
 
Huron Consulting’s work: Huron Consulting continues its work on our behalf and has
prepared a draft report that remains a work in progress.  The draft encompasses much of
the first phase of Huron’s consultancy.  John Bodine indicated to me that other sections
are being developed as Huron works through each other phase – for example, with
respect to Subsidium’s analysis and process and the hospital’s financials – but those
other sections wouldn’t be available by Monday.  I anticipate sending out the report later
today, when I’m expecting it from Huron, so you can review it prior to Monday evening. 
John will participate in our meeting by phone (he’ll be in Dallas) and will give us an
update on his work, the path ahead for Huron Consulting, and some of the early key
conclusions that firm has reached.
 
Litigation: In Graham v. City of Lakewood, the lawsuit filed as a taxpayer action, three
significant things have happened since my last update.  First, the city has asked Judge
O’Donnell to order the plaintiffs to post a bond in a higher amount that would protect the
city against any losses, including potential attorney fees, should the litigation delay any
of our work.  A bond is required in taxpayer actions to guard the public against
haphazard claims and lost time and money.  The plaintiffs posted a paltry $100 bond
when they filed the complaint and we’ve asked that it be increased, at the judge’s
discretion, to somewhere closer to $250,000. 
 
Next, the plaintiffs unsuccessfully sought this week an emergency order, based on Dr.
Kilroy’s affidavit, that would force LHA and the Clinic to return the hospital to pre-2010
status quo in terms of its services, employees and equipment.  On the same day the
plaintiffs made their request, the court found that they did not meet the test for
emergency injunctive relief.  The judge set a fuller hearing for August 13, which may or
may not go forward depending on how he rules on the briefs to be filed in the case.  Part
of the motion seeks an order stopping you from deliberating over the hospital, a request
against which we’ll vigorously defend you.
 
Finally, the defendants will file a joint motion to dismiss the case today, which I’ll also
attach in a follow-up email.  Although it’s long, it’s a good read and the work of many

LKWD-PRR235_000026

LKWD-PRR235_000026



able hands.  If this motion is granted, which wouldn’t happen until, I suspect, at least
mid-September, the case would be thrown out entirely.
 
Incidentally, I’ve heard that some councilmembers have received a few oddball
anonymous calls lately about the litigation—one apparently alleging the city has set
aside a pool of money for the Clinic’s use to settle the lawsuit.  That’s a doozy, and as
you might have guessed untrue.  If you have any questions about the case just let me
know.
 
Real estate:  Dru is awaiting formal word from our outside appraisers on the valuation of
the city-owned properties that constitute a portion of the proposal before you.  I
anticipate he’ll have a better update by the time he next presents to COW, and perhaps
documents to share by then as well.  He can also discuss Monday his progress on
visioning for the hospital site should it become developable.
 
Communications strategy: I know you’ve been working on formulating a
communications strategy.  I can tell you the Mayor is working on this as well, and he can
further update you on Monday.  It remains a work in progress but I think there are a few
emerging ideas (and new people involved) that will prove helpful for this initiative.
 
Have faith in this process and be proud of your work.  Expect a follow-up email from me
later that attaches the documents I reference.  Otherwise, see you Monday in Committee
of the Whole.
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Monday, June 22, 2015 12:22 PM
To: Summers, Mike; Siley, Dru; Pae, Jennifer; Anderson, David; Bullock, Tom; Juris, Shawn; Madigan,
Mary; Marx, Cynthia; Mary Louise Madigan (mlmadigan9@hotmail.com); Nowlin, Ryan; O'Leary, Sam
Cc: Smyers, Robyn Minter (Robyn.Smyers@thompsonhine.com)
Subject: Hospital matters: a general update

 
Confidential Attorney-Client Communication: Do Not Forward
 
Councilmembers, Mayor, Directors,
 
Please do not share this email.  It is privileged and confidential. 
 
I hope you had a nice weekend.  Prior to Council’s Committee of the Whole meeting
tonight, here’s an update on our status related to the proposal before you:
 
Other healthcare systems: You may by now have read the developments from last
Friday, namely that MetroHealth’s Dr. Boutros sent Mayor Summers a letter that day
(attached) indicating his system is not interested in running Lakewood Hospital as an
inpatient facility.  (Here are links to articles on this update, from Crain’s and
Cleveland.com.)  At the same time as that letter came to us, I received a copy of a letter
(attached) from the Cleveland Clinic’s chief of staff, Dr. Donley, to Dr. Boutros, reassuring
Dr. Boutros that the Clinic would not stand in the way of MetroHealth submitting a
proposal for the site.  Dr. Donley’s letter is of less consequence now, and I’m not sure
how the two letters interrelate, if at all, but nonetheless I view this is as a fairly significant
development.  Note: Part of the scope of Huron’s work is to determine whether
Subsidium’s process might have yielded additional suitors for the operation of a
healthcare facility in Lakewood.  That won’t change with this news.
 
New master agreement: Robyn and I have been in conversations with Clinic and
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Lakewood Hospital Association attorneys about the timing of the drafting a new master
agreement, always sure to caution the other parties that the city must complete its due
diligence process before we decide to engage in negotiating a deal.  Huron’s and your
input would, of course, be important contributions to this work if it came to pass.  In the
interim, we’ve requested updates to the master agreement from the Clinic, to the extent
the Clinic would propose to adjust certain items (for example, the location of the new
family health center).  We’ve also requested a listing of attachments to the master
agreement and who the Clinic proposes would draft each of those documents.  We have
no attachments at this point; they’re nothing less than essential to giving us all an
understanding of the deal being proposed. 
 
Huron Consulting’s work: Huron Consulting has begun its work on our behalf.  It’s
expected we’ll have the first deliverable from Huron – the firm’s views on healthcare
trends – this week.  By July 15, we should have the result of Huron’s work with respect to
Subsidium’s engagement and the analysis of the definitive agreement’s financial
covenants.  By July 22, we should have the result of Huron’s work on Lakewood Hospital’s
financial position and management fees, including a comparison with industry
benchmarks.  
 
Litigation: We’ve obtained a transcript of the pretrial conference from the June 4 hearing
in Graham v. City of Lakewood before Judge John O’Donnell.  I’ve attached the transcript
for your review on the off chance you’d find compelling a bunch of lawyers talking.  We
continue to work through the claims process with our insurer, Trident, in order to
minimize our expense defending the lawsuit.  Meanwhile, we’ve retained Brzytwa, Quick
and McCrystal LLC to join this department in defending the suit.  Motions to dismiss from
all defendants are due by July 10, and it’s expected all defendants will file such motions. 
The plaintiffs would have until the second week of September to file responses to those
motions.
 
Real estate: The appraisal of the medical facility at 850 Columbia Road, ordered and
paid for by its owner, Lakewood Hospital Association, is in and was shared with us on
Friday.  I’ve attached it for your review.
 
See you tonight in Committee of the Whole.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com
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