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I. INTRODUCTION 

This lawsuit was filed to halt the democratic process and substitute the views of these 

five Plaintiffs for the views of the elected officials and the voters of the City of Lakewood.  At 

issue is the fate of Lakewood Hospital, a topic that has been publicly discussed and debated for 

more than two years by Lakewood Hospital Association (“LHA”) and which Lakewood’s City 

Council, Mayor, and citizenry have been publicly discussing since January 2015.  Should the 

manner in which healthcare is delivered to the Lakewood community ultimately be changed,  the 

City of Lakewood (“City”) will enact such change through the legislative process.  That is to say, 

the members of City Council (who were elected to their positions by Lakewood’s voters) will 

deliberate and enact an ordinance, and that ordinance will be subject to the referendum process.  

If enough of Lakewood’s voters request it, the ordinance will be placed on the ballot for a 

decision by those voters.  Plaintiffs want to halt that process and usurp the power of the majority 

of Lakewood’s voters so that neither Lakewood City Council nor Lakewood’s voters can address 

potential solutions for the financially challenged Lakewood Hospital. 

Plaintiffs attempt that usurpation by misinterpreting and misapplying two agreements 

involving the City, LHA and The Cleveland Clinic Foundation (“CCF”).  They twist the words 

of the agreements in an attempt to show historical and prospective breaches.  They also cut from 

whole cloth allegations of promises and misrepresentations in an attempt to create causes of 

action sounding in tort and equity.  Despite all of these efforts, they fail.  Each of the 13 counts 

of the Complaint is legally insufficient.  Because Plaintiffs may not do by lawsuit what must be 

done by legislation, and because each of their causes of action fails to state a claim, Defendants 

respectfully request that, pursuant to Civil Rule 12(B)(6), the Court dismiss the Complaint in its 

entirety. 
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II. THE STANDARD FOR A MOTION TO DISMISS 

“Like a battlefield surgeon sorting the hopeful from the hopeless, a motion to dismiss 

invokes a form of legal triage, a paring of viable claims from those doomed by law.”  Iacampo v. 

Hasbro, Inc., 929 F.Supp. 562, 567 (D.R.I.1996).  A claim is doomed by law when, taking the 

factual allegations in the complaint as true and disregarding unsupported conclusions, it appears 

that the plaintiff can prove no set of facts that would justify a court granting relief.  State ex rel. 

Hickman v. Capots, 45 Ohio St.3d 324, 324, 544 N.E.2d 639 (1989); O'Brien v. Univ. Comm. 

Tenants Union, Inc., 42 Ohio St.2d 242, 245, 327 N.E.2d 753 (1975). 

“The ease of entry into the judicial arena introduced by ‘notice pleading’ was never 

intended to eliminate the need for a properly researched and factually supported cause of action.”  

Tuleta v. Med. Mutual of Ohio, 2014-Ohio-396, 6 N.E.3d 106, ¶ 28 (8th Dist.) (citation omitted).  

Thus, where, as here, the Complaint includes exhibits, the Court should review those exhibits, 

Andrews v. Nationwide Mut. Ins. Co., 8th Dist. Cuyahoga No. 97981, 2012-Ohio-4935, ¶ 13, and 

“may disregard allegations contradicted by facts established by” those exhibits.  Girgis v. 

Countrywide Home Loans, Inc., 733 F.Supp.2d 835, 843 (N.D. Ohio 2010), quoting HMS 

Property Mgmt. Group Inc. v. Miller, 6th Cir. Nos. 94-3668, 94-3669, 1995 WL 641308, at *3 

(Oct. 31, 1995).  The Court may similarly consider documents referenced in the Complaint even 

though not attached.  Lisboa v. Lisboa, 8th Dist. Cuyahoga No. 95673, 2011-Ohio-351, ¶¶ 38-39 

(holding that trial court appropriately considered materials that were referenced, quoted, and 

attacked—though not attached—to the complaint in granting a 12(B)(6) motion); Marks v. 

Reliable Title Agency, Inc., 7th Dist. Mahoning No. 11 MA 22, 2012-Ohio-3006, ¶ 9 (“Courts 

will look only to the complaint and, where appropriate, any written instruments upon which a 

claim is predicated, to determine whether the allegations are legally sufficient to state a claim.”).  

After disregarding unsupported conclusions and allegations contradicted by the underlying 
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documents, a claim should be dismissed if the remaining allegations cannot support the claim.  

Finally, the Civil Rules heighten the pleading standard for fraud claims, requiring the 

circumstances constituting fraud to be stated with particularity. Civ.R. 9(B).  

Applying the standards of Rules 12 and 9, Plaintiffs have failed to plead any viable claim.  

This case should be dismissed in its entirety. 

III. THE ALLEGATIONS IN THE COMPLAINT 

In the Complaint’s 20-page “Statement of Facts,” Plaintiffs suppose, they report rumors, 

they misconstrue, and they confuse.  What they do not do is set forth facts.  For purposes of this 

Motion, however, the Court must take Plaintiffs’ allegations as true (except, of course, when 

contradicted by the very documents they rely on in the Complaint, see Section II).  Demeraski v. 

Bailey, 8th Dist. Cuyahoga No. 102304, 2015-Ohio-2162, ¶ 12.  In this section, Defendants 

expand on contractual provisions referred to by the Complaint but not set forth in full and cull 

the allegations in the Complaint to those necessary for the Court to consider this Motion.  

A. THE LEASE AND THE DEFINITIVE AGREEMENT 

In 1996, LHA partnered with CCF to operate Lakewood Hospital.  To do so, LHA 

entered into two agreements.  The first agreement, the 1996 Amended and Restated Lease by and 

between the City and LHA (the “Lease”), was executed by the City and LHA on December 23, 

1996, and replaced a prior lease between LHA and the City.  (Lease, Compl. Ex. 5, at 1.)  The 

only two parties to the Lease are the City and LHA.  (Id. at 2 (“The City is the lessor under this 

Lease.  The Lessee is Lakewood Hospital Association, a non-profit corporation organized for the 

charitable purpose of operating the Hospital and its related health care facilities and services.”).)  

While Plaintiffs have replaced all instances of “Lessee” in the Complaint with “[CCF and 

LHA],” that interpretation is expressly contradicted by the Lease itself.  The Lease defines 

“Lessee” as “Lakewood Hospital Association” and “does not include any for profit or not for 
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profit corporation which Controls, is Controlled by or is under common Control with the 

Lessee.”  (Id. at 8.)1 

The Lease obligates LHA to provide certain Required Services at Lakewood Hospital.  

“Required Services” is defined as: 

(i) obstetrical/gynecological services, (ii) 24 hour a day emergency 
room providing trauma services, (iii) rescue squad/paramedic 
services, (iv) intensive care services and (v) acute care 
medical/surgical services (including, without limitation, care for 
children and adolescents), of the nature then generally provide by a 
community hospital in communities comparable to the City; or 
such services as may result from amendments to this definition 
pursuant to Section 9.16 hereof. 

(Id., § 1.2, at 11.)  LHA is permitted to discontinue any Required Service with the City’s 

approval.  (Id., § 9.16, at 37.)   

The Lease may be terminated in two ways:  (1) it terminates at the end of the 30-year 

term if LHA does not renew the term (id., § 14.1, at 50); or (2) LHA may terminate the Lease 

with prior approval of the City “evidenced by an ordinance or resolution of the City” (id., 

§ 14.15, at 52).   

The second agreement, the Definitive Agreement by and between CCF and LHA, was 

executed by CCF and LHA on December 11, 1996.  (Definitive Agreement, Compl. Ex. 3, at 

36.)  CCF and LHA are the only two parties to the Definitive Agreement (id. at 1), which 

acknowledges that the City has rights under the Lease, but nothing more.  (Id., § 1.2, at 5.)  

Nothing in either Agreement gives the City any right as to CCF.  

The Definitive Agreement creates an integrated health care delivery system that was 

expressly intended to “assure the availability of high quality, technologically advanced clinical 

                                                 
1 Where the parties to the Lease intended to refer to CCF, they did so expressly by 

referencing CCF (a defined term at page 5) or by referencing the Member (defined at page 8).  
(See, e.g., Lease, § 14.15, at 52, describing relationship between Lessee and CCF.) 
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services” and “lower the cost of care through the avoidance of inefficient investments in 

expensive technology and facilities.”  (Definitive Agreement at 1.)  The Definitive Agreement 

acknowledges that the LHA Board of Trustees is responsible for establishing and implementing 

strategic and financial plans, including the range of services to be offered at Lakewood Hospital.  

(Id., § 1.1.1.9, at 3.)  The Definitive Agreement does not require CCF to provide any particular 

services at Lakewood Hospital. 

The Definitive Agreement expires upon termination of the Lease.  (Id., § 10.2.2, at 31.) 

B. THE 2010 VISION FOR TOMORROW PLAN 

Between 1996 and 2010, LHA and CCF made substantial investments in and 

improvements to the Lakewood Hospital facility, renovating the Lakewood emergency room and 

opening “a state-of-the-art cardiac catheterization lab.”  (Compl. ¶ 23.)  Nonetheless, by 2008, 

Lakewood Hospital experienced significant decline in patient admissions.  (Id. ¶ 24.)  

Recognizing “the changing needs of the Lakewood community” and “emerging scientific 

technologies,” LHA’s Board established a Special Committee to formulate a comprehensive plan 

to “create a health care delivery system for today’s and tomorrow’s community health needs.”  

(April 6, 2010 Letter from LHA to City, Compl. Ex. 6, at 1.)  The Special Committee conducted 

“an operational and strategic assessment” that included interviews of “40 key Hospital leaders” 

and a review of health care trends and market data.  (Id.)  The full LHA Board adopted the 

Vision for Tomorrow plan on February 11, 2010, to “strengthen and improve Lakewood Hospital 

and elevate the level of care for the Lakewood community and all communities [it] serve[s].”  

(Id.) 

On April 6, 2010, LHA drafted a letter to the City explaining its Vision for Tomorrow 

plan.  (Id.)  In that letter, LHA confirmed its and CCF’s commitment to health care in the City of 

Lakewood and the long-term viability of Lakewood Hospital.  (Id.)  The letter explained that 
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moving trauma and inpatient pediatric care from Lakewood Hospital to Fairview Hospital would 

better serve patients seeking those services and strengthen LHA’s financial position.  As those 

were Required Services under the Lease, LHA formally notified the City of its intent to terminate 

the services in the April 6, 2010, letter.  (Id. at 2.)  The City passed a resolution supporting the 

Vision for Tomorrow plan on June 10, 2010, and LHA terminated trauma and inpatient pediatric 

services at Lakewood Hospital.  City of Lakewood Resolution 8429-10.  (Compl. ¶ 28.) 

C. 2012 – THE PRESENT 

Inpatient admissions continued to decline at Lakewood Hospital, even after the Vision for 

Tomorrow plan was implemented.  From 2008 to 2012, inpatient volume declined by 32%.  

(Compl. ¶ 24.)  Even with expanded Medicaid coverage in Ohio, net patient service revenue 

declined by 12.5%.  (Id.)  Fees CCF charged to LHA for the provision of administrative services 

(e.g., human resources, billing and collections, accounting, etc.) increased.  (Id. ¶¶ 29-32, 34.)  

Faced with rising costs and declining revenue, which Plaintiffs allege are a result of CCF’s 

actions (id. ¶ 34), the LHA Board established a Select Committee in November 2012 to evaluate 

strategic options and identify the best option for Lakewood Hospital’s future.  (Id. ¶ 35.)  The 

Select Committee engaged Subsidium Healthcare (“Subsidium”) to conduct this evaluation.  (Id. 

¶ 36.)  After completing the evaluation, Subsidium assisted LHA in identifying potential partners 

to continue providing health care services in Lakewood.  (Id.)  While Subsidium actually issued 

two requests for proposals (“RFPs”), the Complaint alleges that it only issued one, and this Court 

is bound by the allegations in the Complaint.  MetroHealth and CCF were the only two hospitals 

to submit proposals.  (Id. ¶ 38.)  Subsidium recommended, and LHA accepted the 

recommendation, to pursue CCF’s proposal.  (Id. ¶ 39.) 

Thereafter, LHA, CCF, and Lakewood Hospital Foundation (“LHF”)—a charitable 

organization that supports Lakewood Hospital—entered into a Letter of Intent (“LOI”) pursuant 
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to which the parties would seek the City’s approval to restructure the health care delivery system 

contemplated by the Lease and Definitive Agreement to allow CCF to purchase the Lakewood 

Hospital real estate from the City and replace Lakewood Hospital with an outpatient facility and 

emergency room.  (Id. ¶ 39.)  LHA would wind down.   

The City is not a signatory to the LOI.   (LOI, attached as Ex. A.)2  Before a new 

Definitive Agreement can be executed, the City must approve the termination of the Lease and 

the sale of certain land to CCF.  It must do so by ordinance.  (Lease, § 14.15, at 52.)  Under 

Lakewood’s Second Amended Charter (“Charter”), to pass an ordinance, City Council must first 

read it on three separate days.  (Charter, Article III, § 8.)  City Council must then adopt the 

ordinance, and the Mayor must approve it.  (Id., § 10.)  During the 40 days following City 

Council’s adoption, the citizens of Lakewood may file a petition requesting that the ordinance be 

repealed or submitted to a vote of the electors.  If the petition is signed by at least the number of 

residents equaling 15% of the total votes cast for Mayor at the last municipal election (id., 

Article XXI, § 1), City Council must either repeal the ordinance or submit it to a vote of the 

electors.  (Id., § 6.)  If the ordinance is submitted to the voters, it will not become law unless it is 

approved by a majority of Lakewood voters.  (Id., § 8.) 

Based on these allegations, Plaintiffs bring thirteen causes of action, all of which aim to 

avoid that legislative process and allow Plaintiffs to legislate by lawsuit.   

                                                 
2 “Documents that a defendant attaches to a motion to dismiss are considered part of the 

pleadings if they are referred to in plaintiff’s complaint and are central to her claim.”  Weiner v. 

Klais & Co., Inc., 108 F.3d 86, 89 (6th Cir.1997), citing Venture Assocs. Corp. v. Zenith Data 

Sys. Corp., 987 F.2d 429, 431 (7th Cir.1993).  Thus, the Court may consider the LOI without 
converting this Motion into one for summary judgment.  State ex rel. Crabtree v. Franklin Cty. 

Bd. of Health, 77 Ohio St.3d 247, 249 fn.1, 673 N.E.2d 1281 (1997) (“Material incorporated in a 
complaint may be considered part of the complaint for purposes of determining a Civ.R. 
12(B)(6) motion to dismiss.”), citing State ex rel. Edwards v. Toledo City School Dist. Bd. of 

Edn., 72 Ohio St.3d 106, 109, 647 N.E.2d 799 (1995); State ex rel. Midwest Pride IV, Inc. v. 

Pontious, 75 Ohio St.3d 565, 569, 664 N.E.2d 931 (1996); Civ.R. 10(c). 
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IV. ARGUMENT 

The Complaint names as Defendants both individuals and entities, and mixes causes of 

action Plaintiffs bring as taxpayers with those Plaintiffs bring as individuals.  As the standards 

governing various types of defendants and the various postures of Plaintiffs differ significantly, 

Defendants respond first to the claims against the individual defendants, then to the claims 

Plaintiffs bring as taxpayers standing in the shoes of the City, and finally to the claims Plaintiffs 

bring as individuals against the remaining defendants. 

A. PLAINTIFFS HAVE NOT STATED A CLAIM AGAINST THE INDIVIDUAL 

DEFENDANTS 

Plaintiffs name Michael Summers, Mayor of Lakewood, Dr. Toby Cosgrove, CEO and 

President of CCF, Thomas Gable, Chairman of LHA, and Kenneth Haber, President of LHF, as 

Defendants (hereinafter collectively referred to as the “Individual Defendants”).  The Complaint, 

however, does not contain a single allegation regarding any action taken or failure to act by any 

Individual Defendant.  In fact, after identifying them in paragraphs 2 through 5, the Complaint 

never references the Individual Defendants again, except to reference in one paragraph that Mr. 

Haber signed the non-binding LOI in his representative capacity.  The mere fact that these 

Individual Defendants serve in leadership roles for the City, CCF, LHA and LHF provides no 

foundation for naming them as Defendants.  Yates v. Mason Masters, Inc., 11th Dist. Lake No. 

2002-L-001, 2002-Ohio-6697, ¶ 25 (“[A] corporate officer may not be held  liable merely by 

virtue of his status as a corporate officer.”).  Without allegations of facts or circumstances 

attributing wrongdoing to these Individual Defendants, no viable claim exists.  Davila v. Calo, 

8th Dist. Cuyahoga No. 49940, 1985 WL 4615, at *3 (Dec. 19, 1985) (dismissing individual 

defendant because plaintiff failed to allege facts or circumstances attributing wrongdoing to 

defendant that would compel departure from the common law rule against corporate officer 
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liability).  All claims against Mayor Summers, Dr. Cosgrove, Mr. Gable and Mr. Haber should 

be dismissed. 

B. PLAINTIFFS HAVE NOT BROUGHT A PROPER TAXPAYER SUIT UNDER 

OHIO STATUTE, LAKEWOOD’S SECOND AMENDED CHARTER OR 

COMMON LAW 

In Counts 1A, B, and C, Plaintiffs attempt to state taxpayer claims based on LHA’s and 

CCF’s alleged breaches of contract and the City’s purported complicity in those actions.  In 

Counts 10 through 13, Plaintiffs attempt to state claims on behalf of the City against CCF, LHA, 

and Subsidium for unjust enrichment, promissory estoppel, fraud, and conspiracy.  Plaintiffs 

cannot maintain any of these claims as taxpayers standing in the shoes of the City. 

1. Plaintiffs Cannot Proceed with a Taxpayer Suit Under Ohio Statute or the 

Charter 

The Ohio Revised Code and the Charter, which mimics the Code, provide that a city law 

director can file suit in the name of a municipal corporation in three circumstances:  (1) to seek 

an injunction to restrain the misapplication of municipal funds, the abuse of a municipal 

corporation’s powers, or the execution or performance of any contract made on behalf of the 

municipal corporation in contravention of laws or that was procured by fraud or corruption; 

(2) for specific performance of a contract made on behalf of a municipal corporation when that 

contract is being evaded or violated; and (3) for a writ of mandamus against an officer or board 

of a city when the officer or board fails to perform any duty expressly enjoined by law or 

ordinance.  R.C. 733.56–.58; Charter, Article VII, § 1(D)–(F).  If the law director fails to bring 

such an action after a taxpayer requests that he do so, the taxpayer may file a lawsuit in his or her 

own name on behalf of the municipality.3  R.C. 733.59; Charter, Article VII, § 1(G); State ex rel. 

                                                 
3  Both the Code and the Charter require a taxpayer to post security for the costs of the 

action as a jurisdictional prerequisite.  As set forth in Defendants’ Motion to Set Security for 
Costs, Plaintiffs’ proffered security of $100 is wholly inadequate, and Plaintiffs’ statutory 
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Longville v. Akron, 9th Dist. Summit Nos. 25354, 25356, 2013-Ohio-1161, ¶ 9.  Plaintiffs do not 

allege any misdeed by any Defendant that is actionable under R.C. 733.56 through 733.59 or the 

Charter. 

(a) Plaintiffs Have Not Brought a Proper Taxpayer Suit under Ohio 

Statute or the Charter Based on Breach of Contract (Counts 1A, B) 

Plaintiffs’ primary taxpayer claim is based on alleged past and anticipated future breaches 

of the Lease and Definitive Agreement by LHA and CCF with the knowledge or support of the 

City.  Plaintiffs seek three remedies for breach of contract on behalf of the City: (1) to enjoin 

abuses of corporate powers; (2) to seek specific performance of rights and duties in the Lease 

and the Definitive Agreement; and (3) for a writ of mandamus to compel the Mayor and City 

Council to take action to maintain Lakewood Hospital’s operation and to stop discussions about 

closing Lakewood Hospital.  (Compl. ¶¶ 54, 59, 66, 67, 71, 76, 83, 84, 85.)  The Complaint does 

not contain sufficient allegations to support any of these remedies. 

(i) Plaintiffs have not alleged an abuse of corporate power 

Relying on R.C. 733.56 and Article VII, § 1(D) of the Charter, Plaintiffs seek to enjoin 

alleged abuses of corporate power by the City.  (Compl. ¶¶ 66, 83.)  In Ohio, the abuse of 

corporate power “includes the unlawful exercise of powers possessed by the corporation, as well 

as the assumption of power not conferred.”  Fischer v. Damm, 36 Ohio App. 515, 518, 173 

N.E.2d 449 (8th Dist.1930).  Plaintiffs have not alleged that the City has assumed any power not 

conferred on it.  Id.  Thus, Plaintiffs can only survive the motion to dismiss if the Complaint 

alleges the City unlawfully exercised powers it possesses.  Id.  

 
(continued…) 
 

taxpayer claims should be dismissed for this independent reason.  Bowshier v. Village of N. 

Hampton, 2d Dist. Clark No. 2001 CA 63, 2002-Ohio-2273, 2002 WL 940125, at *5 (May 10, 
2002).  
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Plaintiffs rely on nothing more than unsupported conclusions to assert that the City has 

unlawfully exercised the powers it possesses.  These conclusions should not be accepted as true 

and are not sufficient to withstand a motion to dismiss.  State ex rel. Hickman v. Capots, 45 Ohio 

St.3d 324, 324, 544 N.E.2d 639 (1989).  This failure alone warrants dismissal. 

Moreover, the Ohio Constitution gives municipalities broad “authority to exercise all 

powers of local self-government and to adopt and enforce within their limits such local police, 

sanitary and other similar regulations, as are not in conflict with general laws.”  Article XVIII, 

Section 3; see also Charter, Article I, § 1 (“The City shall have all power now or hereafter 

granted to municipalities by the Constitution and laws of the State.”).  The Ohio Revised Code 

further recognizes a municipality’s right to enter into and modify contracts.  See R.C. 731.05 

(“All contracts requiring the authority of the legislative authority for their execution shall be 

entered into and conducted to performance by the board or officers having charge of the matters 

to which they relate.”); R.C. 731.48 (“The legislative authority of a municipal corporation shall 

not enter into any contract which is not to go into full operation during the term for which all the 

members of such legislative authority are elected.”); City of Cincinnati ex rel. Ritter v. The 

Cincinnati Reds, LLC, 150 Ohio App.3d 728, 2002-Ohio-7078, 782 N.E.2d 1225, ¶ 37 (1st 

Dist.), quoting Phelps v. Logan Natural Gas & Fuel Co., 101 Ohio St. 144, 148, 128 N.E. 58, 17 

Ohio L. Rep. 483, 18 Ohio L. Rep. 31 (1920) (recognizing municipality’s right to modify and 

abrogate contracts). 

Under the Ohio Constitution and Revised Code, “[t]he administration of the affairs of the 

city is by the law entrusted to the council and officers of the city, and the council in matters of 

this kind is invested with wide and extensive discretion.”  Kerlin Bros. Co. v. City of Toledo, 11 

Ohio C.D. 56, 77 (Ohio Cir. Ct. 1900).  “[S]o long as [the city council] keeps within its powers[,] 
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its authority is supreme and not subject to the supervision or interference of the courts.”  Id.  

Thus, “[t]here must be a clear abuse of corporate power upon the part of a legislative body to 

authorize a court to interfere.”  Id.   

In Ritter, a taxpayer suit was brought against the City of Cincinnati and Hamilton County 

alleging that the governments failed to collect back rent from the Cincinnati Reds.  In ruling 

against the taxpayer, the Court held that “… a taxpayer’s suit cannot be used to control or 

interfere with the discretion of a municipal board,” absent fraud or a gross abuse of discretion.  

Ritter, 2002-Ohio-7078, ¶ 40 quoting 18 McQuillin, Municipal Corporations (3d Ed. 1993), 

§ 52.21.46.  Plaintiffs, by filing this suit, are doing exactly what Ritter prohibits; they are 

attempting to interfere with Lakewood City Council’s discretion. 

Plaintiffs allege the City has abused its corporate power by merely considering altering or 

terminating the Lease.  (Compl. ¶ 68.)  Put bluntly, this claim accuses the City of abusing its 

corporate power by deliberating about potential alternatives.  The City’s consideration of the 

changes to the Lease has been and continues to be the subject of public City Council meetings, 

and, should the City choose to terminate or modify the Lease, it will be done through the 

legislative process, subject to referendum, as required by law.  There is no requirement in the 

Charter that the City operate a hospital.  Charter, Article XV, § 1 (“Council may by ordinance 

establish a municipal hospital . . . .”) (emphasis added).  Thus, the City would not violate the 

Charter by passing an ordinance altering or terminating the Lease, and it certainly does not 

violate the law by talking about that potential action.  State ex rel. Kittel v. Bigelow, 138 Ohio St. 

497, 501, 37 N.E. 2d 41 (1941) (“This court has repeatedly held that it will not interfere with the 

legislative process, either by mandamus or by injunction, to prevent the enactment of laws, 

simply because it is claimed that such legislation when passed will be unconstitutional.”).  
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Plaintiffs claim that any action that changes Lakewood Hospital would violate Lakewood City 

Ordinance 907.03, which states that “it is necessary and conducive to the public health and 

general welfare to establish . . . Lakewood Hospital.”  (Compl. ¶ 80.)  But that ordinance may be 

changed by legislation, and legislating is precisely what City Council is elected and expected to 

do.  To require the City to operate Lakewood Hospital in perpetuity would preempt the City 

Council’s constitutional right “to adopt and enforce . . . regulations” for the benefit of 

Lakewood’s citizens.  Ohio Constitution, Article XVIII, Section 3.  A court may not so handcuff 

a municipality.  Kerlin Bros., 11 Ohio C.D. at 77. 

Nor would the City violate any portion of the Lease or the Definitive Agreement by 

altering or terminating the Lease, as both expressly provide for early termination.  (Lease, 

§ 14.15, at 52; Definitive Agreement, §§ 10.2 and 10.2.2, at 31.)  Thus, there is no violation of 

the law by the City in exercising its inherent legislative and contract powers. 

Without specific allegations of fraud or abuse, Plaintiffs are left with their own judgment 

that the City has made a mistake in the way it has worked with LHA under the Lease and in its 

consideration of an ordinance that would provide for replacing Lakewood Hospital with a state-

of-the-art outpatient facility.  But Plaintiffs may not use the Court as a vehicle to substitute their 

own judgment for that of the properly-elected City Council or to impose their views upon more 

than 51,000 residents of Lakewood.  “It is not within the judicial province to nullify a statute or 

ordinance merely because of the alleged impropriety or mistaken beliefs underlying the 

legislator’s reasons for enacting it.”  Kittel, 138 Ohio St. at 502, 37 N.E.2d 41.  “The rectification 

of such a mistake, if mistake it be, must be sought from the legislative body itself and not from 

the courts.”  Id. at 502-03. 
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(ii) Plaintiffs are not entitled to specific performance pursuant to 

R.C. 733.57 or the Charter because Plaintiffs have not alleged 

an actionable breach of contract 

Plaintiffs allege that the “obligations and duties under the DA and Lease . . . have been 

and are currently being evaded and/or violated.”  (Compl. ¶¶ 65, 82.)  Based on these alleged 

breaches and citing R.C. 733.57 and Article VII, § 1(E) of the Charter, Plaintiffs demand specific 

performance of the Lease and the Definitive Agreement through 2026.  (Id. ¶¶ 67, 84.)  

Plaintiffs’ demand must be denied. 

First, Plaintiffs cannot demand specific performance by CCF.  When a taxpayer brings an 

action on behalf of a municipality, the taxpayer’s rights in the suit are coextensive with those of 

the municipality.  Bush v. Arrowood, 293 Minn. 243, 252, 198 N.W.2d 263 (1972).  The City is 

not a party to the Definitive Agreement (Definitive Agreement, § 1.2, at 5), so the City cannot 

directly enforce the Definitive Agreement against CCF.  Therefore, neither can Plaintiffs.  

Plaintiffs’ taxpayer action cannot seek redress for alleged violations of the Definitive Agreement. 

Furthermore, specific performance is a remedy for breach of contract, Poppy v. 

Whitmore, 8th Dist. Cuyahoga No. 84011, 2004-Ohio-4759, ¶ 8, but Plaintiffs have not alleged 

any actionable breach.  Plaintiffs’ breach of contract claims against LHA fall into four general 

categories: (1) discontinuation of services (Compl., ¶¶ 29, 31, 65, 107); (2) failure to properly 

maintain Lakewood Hospital facilities (id. ¶¶ 65, 107); (3) diverting patients to other CCF 

facilities (id. ¶ 65); and (4) signing the LOI (id. ¶¶ 48-50, 65).  None of these actions constitutes 

a breach of any contract. 

Discontinuation of Services.  Plaintiffs allege that LHA has terminated, transferred, or 

reduced 21 services previously provided at Lakewood Hospital.  (Compl. ¶ 31.)  Under the 

Lease, LHA has no obligation to provide any particular services except for those identified as 

“Required Services” in Section 1.2 (and even those services can be eliminated or modified with 
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the parties’ consent (Lease, § ¶ 9.16, at 37)).  Eighteen of the 21 services that Plaintiffs allege 

have been terminated, transferred or reduced are not included in the definition of “Required 

Services.”  Thus, even if LHA did terminate, transfer, or reduce these services, LHA did not 

violate the Lease by so doing. 

The Complaint identifies just three services that have been terminated, transferred, or 

reduced that might be considered Required Services.  The first is obstetrics/gynecology.  

Plaintiffs allege patients seeking obstetrics or gynecology have been turned away, but they do 

not allege that the service has been terminated.  As Plaintiffs include nothing beyond this bald 

allegation, it is conclusory and should not be countenanced.4  Alshaibani v. Litton Loan 

Servicing, LP, 528 Fed. Appx. 462, 465 (6th Cir.2013) (“Plaintiffs’ naked allegation that Litton 

‘breached the terms of the Mortgage by, including but not limited to, failing to apply Plaintiff’s 

payments in accordance with the terms of the mortgage,’ is simply a legal conclusion couched as 

a factual allegation.”). 

The remaining two services are trauma and pediatrics, which LHA terminated in summer 

2010.5  The Lease envisioned that the services provided at Lakewood Hospital would change 

over time and provided a mechanism by which Required Services could be changed.  Section 

9.16 allows LHA to terminate any Required Service it chooses so long as it “notified the City of 

                                                 
4 To be sure, the conclusory and ambiguous allegation in the Complaint is inconsistent 

with Plaintiffs’ own presentation of evidence.  On July 7, 2015, Plaintiffs filed an Emergency 
Motion and Affidavit for Temporary Restraining Order and Preliminary Injunction.  The 
accompanying affidavit contends that “Obstetrical gynecological (OBGYN) care will be moved 
to CCF’s wholly-owned Fairview Hospital’s OB/GYN inpatient facility when it is completed in 
late 2015.”  (Terence Kilroy, M.D.’s Affidavit in Support of Edward Graham, et al., Temporary 
Restraining Order, Preliminary Injunction, and Verified Complaint at ¶ 8(c) (emphasis added).)  
Plaintiffs’ own evidence clarifies what the Complaint leaves muddled—OB/GYN services have 
not been terminated. 

5 To the extent Plaintiffs are challenging actions that took place in 2010, that challenge is 
untimely pursuant to R.C. 733.60. 
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its intent to terminate a Required Service . . . [and] there shall not have become effective an 

ordinance of the City directing the Lessee not to terminate the Required Service.”  (Lease, 

§ 9.16, at 37.)  In its April 6, 2010, Vision for Tomorrow letter, LHA informed the City that it 

intended to move pediatric inpatient and trauma care from Lakewood Hospital to CCF’s 

Fairview Hospital.  (Compl. Ex. 6, at 2.)  In response, the City passed a resolution supporting 

Vision for Tomorrow.  Lakewood City Resolution 8429-10.  The City expressly and publicly 

agreed to allow LHA to terminate trauma and pediatric inpatient services.  Id.  Thus, pursuant to 

Section 9.16 of the Lease, there was no breach.   

Failure to Maintain Lakewood Hospital Facilities.  Plaintiffs include two allegations that 

LHA breached the Lease by failing to maintain hospital facilities: “Lakewood Hospital facilities 

are not being maintained” (Compl. ¶¶ 65, 82, 98); and LHA has contractual duties to “perform 

maintenance on the building and equipment . . . .  These duties and obligations have not been 

fulfilled” (id. ¶ 107).  Plaintiffs, however, do not allege what facilities or equipment LHA failed 

to maintain, what action or failure to act resulted in the improper maintenance, or what damages 

resulted.  Plaintiffs’ claim that LHA has failed to maintain Lakewood Hospital is not just 

unsupported by allegations in the Complaint, it is contradicted by allegations that CCF and LHA 

spent millions of dollars enhancing Lakewood Hospital.  (Id. ¶¶ 22-23.)  Thus, the claim is not 

sufficient to withstand a motion to dismiss.  Alshaibani, 528 Fed. Appx. at 465. 

Diverting Patients to Other CCF Facilities.  Plaintiffs also allege that LHA breached the 

Lease by diverting patients from Lakewood Hospital to other CCF facilities.  They do not 

identify a single provision of the Lease that prohibits LHA from suggesting a patient receive 

treatment at another CCF facility.  Thus, they cannot maintain a breach of contract claim based 

on this alleged diversion. 
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Signing the LOI.  Signing the LOI is also not a breach of the Lease because it has no 

effect on the Lease.  It contemplates a non-binding outline of a potential arrangement among 

CCF, LHA, LHF and the City (which is not even a signatory to it) to share a proposed vision and 

plan for the future of health care services to the Lakewood community.  (LOI, at 1.)  Nothing in 

the Lease prohibits LHA from proposing alternatives to the City.  Indeed, the Lease permits the 

parties to agree to its termination before 2026.  (Lease, § 14-15, at 52.)  Plaintiffs cannot seek 

specific performance for a breach that has not and may not occur.  O’Brien v. Ravenswood 

Apartments, Ltd., 169 Ohio App.3d 233, 2006-Ohio-5264, 862 N.E.2d 549, ¶ 43 (1st Dist).  

There is no action that LHA has taken that breaches the Lease, so there is no specific 

performance that can be ordered.  Plaintiffs’ request for specific performance must be dismissed. 

(i) Plaintiffs are not entitled to a writ of mandamus 

pursuant to R.C. 733.58 or the Charter 

Plaintiffs are not entitled to a writ of mandamus pursuant to R.C. 733.58 or Article VII, 

§ 1(F) of the Charter for the same reasons they are not entitled to an injunction.  “[A] writ of 

mandamus cannot be issued to control the discretion of public officials.”  Kittel, 138 Ohio St. at 

504, 37 N.E.2d 41, citing Section 12285, General Code, State ex rel. Coen v. Indus. Comm’n, 

126 Ohio St. 550, 186 N.E. 398 (1933), State ex rel. Christman v. Skinner, 127 Ohio St. 55, 186 

N.E. 738 (1933); see also State ex rel. Obojski v. Perciak, 113 Ohio St.3d 486, 2007-Ohio-2453, 

866 N.E.2d 1070, ¶ 20 (rejecting appellants’ attempt to “control the city’s . . . exercise of 

discretion” through a writ of mandamus).  Plaintiffs are limited to seeking to influence City 

Council’s actions through the traditional legislative process, and, to the extent they are still 

dissatisfied, they may seek to elect different legislators.  Kittel, 138 Ohio St. at 503. 

Moreover, Plaintiffs’ attempt to seek mandamus pursuant to R.C. 733.58 fails on its face 

to state a claim upon which relief can be granted and must be dismissed because Plaintiffs have 
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failed to even allege that there are any duties expressly ordered or directed by law or ordinance 

by any City official that are not being performed. 

(b) Plaintiffs Cannot Sue for Damages for Unjust Enrichment, 

Promissory Estoppel, Fraud, or Conspiracy (Counts 10 through 13) 

under Ohio Statute or the Charter 

Taxpayer suits brought pursuant to R.C. 733.59 and the Charter, Article VII, § 1(G) are 

limited to the following remedies:  an injunction, specific performance, or a writ of mandamus.  

Longville, 2013-Ohio-1161, ¶ 9.  In Counts 10 through 13, Plaintiffs do not seek an injunction, 

specific performance, or mandamus.  They seek damages under tort and equitable theories for the 

alleged past conduct of CCF, LHA and Subsidium.  (Compl. ¶ 174, alleging the City “conferred” 

a benefit on CCF and LHA; ¶ 77, alleging “LHA and CCF repeatedly made firm and specific 

promises”; ¶ 178 alleging CCF made representations in 2010; ¶ 183, same; ¶ 188, alleging CCF, 

LHA and Subsidium previously participated in bid rigging.)  These past actions cannot be 

redressed by injunctive relief, specific performance, or a writ of mandamus.  R.C. 733.59 and the 

Charter, thus, provide no basis upon which the Plaintiffs may bring suit as taxpayers for unjust 

enrichment, promissory estoppel, fraud or conspiracy.  Counts 10 through 13 must be dismissed 

as taxpayer claims.   

2. Plaintiffs Have Not Brought a Proper Common Law Taxpayer Suit for 

Breach of Contract, Unjust Enrichment, Promissory Estoppel, Fraud, or 

Conspiracy (Counts 1C, 10, 11, 12 and 13) 

Plaintiffs’ attempt to bring taxpayer claims pursuant to Ohio common law suffers an 

identical fate.  Ohio law is clear that “where statutory relief is afforded and clearly applies to the 

circumstances giving rise to the action, the statute constitutes the exclusive avenue for seeking 

redress.”  Westbrook v. Prudential Ins. Co. of Am., 37 Ohio St.3d 166, 170, 524 N.E.2d 485 

(1988) (finding taxpayer could not bring common law claim for injunction to void City of 

Cleveland’s contract because 733.59 was sole avenue for redress).  See also Wise v. City of 
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Solon, 8th Dist. Cuyahoga No. 80352, 2002-Ohio-3442, ¶ 23; City of Garfield Heights ex rel. 

Kozelka  v. City of Garfield Heights, 8th Dist. Cuyahoga No. 92511, 2009-Ohio-5009, ¶ 27.  

R.C. 733.59 and Charter, Article VII, § 1(G) provide Plaintiffs the exclusive avenue for redress.  

Therefore, they may not rely on common law. 

Moreover, Ohio common law provides taxpayer standing only in narrow cases where 

three requirements have been met:  (1) the taxpayer seeks to enjoin the illegal expenditure of 

funds, the creation of an illegal debt or the violation of a public right, State ex rel. Masterson v. 

Ohio State Racing Comm., 162 Ohio St. 366, 368, 123 N.E.2d 1 (1954); (2) the funds at issue 

“‘have been derived from some type of taxation,’” Lanham v. Franklin Twp., 12th Dist. 

Clermont No. CA2003-07-057, 2004-Ohio-2071, ¶ 18, quoting Tiemann v. Univ. of Cincinnati, 

127 Ohio App.3d 312, 321, 712 N.E.2d 1258 (10th Dist.1998); and (3) “‘the relator must have a 

special interest” in the funds.  Id., quoting Tiemann, 127 Ohio App.3d at 321.   

Plaintiffs have no specialized interest in any funds.  Taxpayers who contribute to a 

municipality’s “general revenue fund do[] not have standing to challenge any general revenue 

expenditure,” Gildner v. Accenture, L.L.P., 10th Dist. Franklin No. 09AP-167, 2009-Ohio-5335, 

¶ 22, because they have not suffered “‘damage to themselves different in character from that 

sustained by the public generally.’”  Brinkman v. Miami Univ., 12th Dist. Butler No. CA2006-

12-313, 2007-Ohio-4372, ¶ 33, quoting Masterson, 162 Ohio St. at 368, 123 N.E.2d 1.  Courts in 

this state repeatedly reject common law taxpayer actions where plaintiffs can show no distinct 

injury. 

For instance, in Southern Christian Leadership Conference v. Combined Health District, 

the Combined Health District (“CHD”) serving Dayton and Montgomery Counties rejected a bid 

by the Southern Christian Leadership Conference for an HIV/AIDS community program in favor 
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of a program run by Mount Olive.  191 Ohio App.3d 405, 2010-Ohio-6550, 946 N.E.2d 282, ¶ 4 

(2d Dist.).  Five taxpayers sued the CHD and Mount Olive, alleging that Mount Olive’s bid was 

fraudulent and that CHD, the County Health Commissioner, the members of the Montgomery 

County Board of Health, and Mount Olive conspired to give Mount Olive the bid.  Id. at ¶¶ 3-6.  

The court held that the taxpayers had no standing to bring any claims against CHD because they 

had no interest in the program other than that common to all CHD residents, and plaintiffs had no 

standing to sue Mount Olive because they “have not alleged any conduct by Mount Olive that 

has caused them direct and concrete injury.”  Id. at ¶¶ 25, 33.  See also Brewster v. Aramark 

Corp., S.D. Ohio No. 2:14-cv-273, 2015 WL 877885, at *6 (Mar. 2, 2015) (finding prisoner 

lacked standing as taxpayer to sue private company for defrauding taxpayers through its contract 

with the State); Gildner, 2009-Ohio-5335, ¶¶ 24-25 (finding plaintiffs lacked standing to sue 

state agency or private company for fraudulent contract).  Plaintiffs here are no different.  They 

allege no injuries distinct from the injuries to taxpayers in general and no special interest in the 

funds relating to Lakewood Hospital.  Their common law taxpayer claims for breach of contract, 

unjust enrichment, promissory estoppel, fraud, and conspiracy must be dismissed. 

C. THE CLAIMS PLAINTIFFS BRING ON THEIR OWN BEHALF HAVE NO 

MERIT 

1. Plaintiffs’ Breach of Contract Claim (Count 2) Should Be Dismissed Because 

Plaintiffs Have No Standing to Sue under Any Contract at Issue 

As individuals, Plaintiffs are complete strangers to the two contracts described in the 

Complaint.  They are not parties to the Definitive Agreement or the Lease.  Undeterred, they 

claim to be third-party beneficiaries of both contracts, but the law is definitively otherwise.  

Count 2 should be dismissed because these Plaintiffs have no standing to enforce the Definitive 

Agreement or the Lease. 
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(a) Only a Party or Third-party Beneficiary to a Contract Has Standing 

to Sue for Breach of Contract 

 “Only a party to a contract or an intended third-party beneficiary of a contract may bring 

an action on a contract in Ohio.”  Thornton v. Windsor House, Inc., 57 Ohio St.3d 158, 161, 566 

N.E.2d 1220 (1991).  Simply benefitting from a contract’s existence does not confer standing to 

sue.  State ex rel. Dellagnese v. Bath-Akron-Fairlawn Joint Economic Dev. Dist., 9th Dist. 

Summit No. 23196, 2006-Ohio-6904, ¶ 18; Bell v. City of Cleveland, N.D. Ohio No. 1:07 CV 

1476, 2007 WL 2459906, at *4 (Aug. 24, 2007).  For that reason, citizens generally do not have 

standing to sue for breach of government contracts, even though citizens typically benefit from 

their government’s agreements.  Duncan v. Cuyahoga Community College, 2015-Ohio-687, 29 

N.E.2d 289, ¶32 (8th Dist.), citing Akron v. Castle Aviation, Inc., 9th Dist. Summit No. 16057, 

1993 WL 191966, at *2 (June 9, 1993) (“It is . . . well-established that private citizens have no 

right to enforce government contracts on their own behalf, unless a different intention is ‘clearly 

manifested.’”).  To qualify as an intended third-party beneficiary who has standing to sue under a 

government contract, a citizen must show he personally has “a direct right to compensation” in 

the contract.  Lorens v. Catholic Care Health Partners, 356 F.Supp.2d 827, 833-34 (N.D. Ohio 

2005), quoting Montana v. United States, 124 F.3d 1269, 1273 n.6 (Fed. Cir.1997).  Put 

differently, to sue under a government contract, a plaintiff must show that the parties to the 

agreement intended for that plaintiff to be permitted “to enforce the Agreement on [his] own 

behalf.”  Bell, 2007 WL 2459906, at *6.   

(b) Plaintiffs Are Not Parties to or Intended Third-party Beneficiaries of 

the Lease 

Plaintiffs have no standing to sue for breach of the Lease because they are neither parties 

to nor intended third-party beneficiaries of that contract.  Plaintiffs do not allege that they are 
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parties to the Lease.6  They allege that they were “identified” in the Lease as “the parties to 

whom the benefit of Lakewood Hospital services were to be rendered,” and then conclude that 

they are “intended third-party beneficiaries” of the Lease.  (Compl. ¶¶ 105-06.)  They do not 

allege that any part of the Lease identifies them in particular or confers upon them (by name or 

otherwise) a direct right to enforce the Lease.  In fact, the Lease refers only to the general public 

and the parties, not to these Plaintiffs or any specific, identifiable group of citizens: 

• Section 1.5 states the Lease “will promote the public purposes stated in Section 
140.02, Ohio Revised Code,” which allows hospitals to associate in order to serve 
the public; and Section 2.2 states that LHA will operate Lakewood Hospital “for 
the service of the general public.”  (Lease, §§ 1.5, 2.2, at 12-14.)   

• The Lease specifically states that the “Lease shall inure to the benefit of and shall 
be binding upon the City, the Lessee [LHA] and their respective permitted 
successors and assigns.”  (Lease, § 14.5, at 50.)   

• Section 13.2 limits remedies of default to the City and the Senior Trustee tasked 
with overseeing the City’s bonds, and Section 13.9 allows only the City, the 
Member and the Senior Trustee to perform covenants on behalf of LHA.  (Id., 
§§ 13.2, 13.9, at 44, 48.)   

The Lease’s provisions conclusively show that Plaintiffs are not intended third-party 

beneficiaries of the Lease.  The Lease expressly limits its enforceability to particular parties, it 

does not make reference to these Plaintiffs (or any identifiable group of citizens) specifically, 

and it refers in its purpose clause to serving the general public.   Bell v. City of Cleveland is on 

point.  The Department of Justice and the City of Cleveland entered into a consent decree 

regarding the training and actions of the Cleveland Police Department.  2007 WL 2459906, at 

*1.  The plaintiffs, private citizens who claimed to have been harmed by the Police Department’s 

failure to perform its obligations under the consent decree, sought to enforce that agreement 

                                                 
6 Nor could they.  The agreement is plain that it is “by and between the City of 

Lakewood, Ohio . . . and Lakewood Hospital Association.” (Lease, at 1; accord id. at 2, 
identifying “Parties To Agreement” as the City and LHA; accord id. at 54, showing City of 
Lakewood and LHA as only signatories to contract.) 
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against the City.  The Court analyzed the consent decree under Ohio law, finding that it inured 

“generally to the benefit of the citizens of the City of Cleveland, and to the benefit of the citizens 

who interact with the CPD.”  Id. at *6.  The consent decree specifically provided enforcement 

rights to the DOJ.  See id. at *7.  And the consent decree did not expressly convey any rights on 

the plaintiffs by name or description.  The court found these provisions dispositive because they 

showed that the Agreement was not intended to expressly benefit plaintiffs or any other private 

party, but rather conferred a general benefit upon anyone who “lives or works” in the City of 

Cleveland.  Id.  The court granted the City’s motion to dismiss, holding that the plaintiffs lacked 

standing to enforce the contract. 

The result was the same in Doe v. Adkins, where a private citizen sought to enforce a 

contract between a county agency and a private company providing alcohol, drug and mental 

health services to residents of Gallia, Jackson and Meigs Counties.  110 Ohio App.3d 427, 431, 

674 N.E.2d 731 (4th Dist.1996).  The plaintiff, a mentally disabled resident of Jackson County, 

brought suit for breach of contract, claiming to be a third-party beneficiary of the contract 

between Woodland and the Board.  Id. at 432.  Citing the proposition that citizens generally have 

no right to enforce government contracts on their own behalf, the court found that “[t]he contract 

was to provide mental health services to the community at large.  While appellant may clearly 

benefit from this contract, she is merely an incidental beneficiary.  Accordingly, appellant may 

not enforce the contract as a third-party beneficiary.”  Id. at 436. 

The same result is required here as a matter of law.  Plaintiffs are private citizens and 

have no standing to enforce this government contract because they are not intended third-party 

beneficiaries of it. 

To the extent that Plaintiffs seek to avoid this result by relying on the legislation 
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establishing Lakewood Hospital to convey standing on them, the analysis and result are no 

different.  Lakewood Hospital was established for “the public health and general welfare.”  City 

Ordinance Chapters 907.01, 907.03.  When a statute that authorizes a government contract 

includes a statement regarding the general health or welfare, there is no intended third-party 

beneficiary of the resulting contract.  Rather, the government contract is intended to benefit all 

citizens.  See, e.g., Dellagnese, 2006-Ohio-6904, ¶¶ 3, 19-21 (finding no intention to convey 

third-party beneficiary status to the public despite stated statutory purpose of contract to 

“assur[e] the continued economic viability of Bath Township” and “improve[e] the economic 

welfare of the people in the region”); Lorens, 356 F.Supp.2d at 833-34 (finding that statute’s 

general purpose to provide services for the indigent did not make every indigent citizen a third-

party beneficiary).  When all citizens are equally benefitted, none of the citizens is an intended 

third-party beneficiary.  Bell, 2007 WL 2459906, at *6-7.   

Finally, Plaintiff Amy Dilzell’s status as an employee at Lakewood Hospital is of no 

significance on this point because the Lease does not convey any additional rights to employees 

of LHA.  See, e.g., Duncan, 2015-Ohio-687, ¶¶ 31-33 (finding employee of Bedford Heights 

Police Department was not a third-party beneficiary of an agreement between Bedford Heights 

and Tri-C). 

No matter how one looks at the Lease, these Plaintiffs have no standing to enforce it.  

Any breach of contract action based on the Lease should be dismissed as a matter of law. 

(c) Plaintiffs Are Not Parties to or Intended Third-party Beneficiaries of 

the Definitive Agreement 

That Plaintiffs have no standing to enforce the Definitive Agreement is even clearer.  

They do not allege to be parties to the Definitive Agreement, and they are not.  The only two 

parties to the Definitive Agreement are CCF and LHA.  (Definitive Agreement at 1, 36.)  And 
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those two parties expressly manifested their intent that no other party could enforce the 

Definitive Agreement:  “Except as specifically provided herein, this Agreement does not and is 

not intended to create any rights in any person or entity which is not a party to this Agreement.”  

(Definitive Agreement, § 12.15, at 36.)  That language is dispositive.  State ex rel. Dellagnese, 

2006-Ohio-6904, at ¶ 19 (finding that language that “[t]his Contract shall not inure to the benefit 

of anyone other than as provided in the immediately preceding sentence” precluded any claim by 

citizen of Bath that Akron-Bath-Fairlawn Joint Business District contract intended him to be a 

third-party beneficiary).  It is also consistent with the way that contracts between hospitals and 

service providers are routinely construed.  See, e.g., Andrade v. Grady Mem. Hosp. Corp., 308 

Ga. App. 171, 175, 707 S.E.2d 118  (2011) (patient was not intended third-party beneficiary of 

contract between hospital and dialysis provider); Jenkins v. Best, 250 S.W.3d 680, 696 (Ky. 

App.2007) (patient was not intended third-party beneficiary of contract between hospital and 

provider of ultrasound services); Cook’s Pest Control, Inc. v. Boykin, 807 So.2d 524, 526 

(Ala.2001) (patient was not third-party beneficiary of contract between hospital and pest control 

company); Oja v. Kin, 229 Mich. App. 184, 192-93, 581 N.W.2d 739 (1998) (patient was not an 

intended third-party beneficiary of contract between hospital and doctor and could not sue for 

damages based on doctor’s failure to perform his contractual duties); Garamella for Estate of 

Almonte v. New York Med. College, 23 F.Supp.2d 153, 167 (D.Conn.1998) (patient was not 

intended third-party beneficiary to affiliation agreement between hospital and New York 

Medical College). 

Plaintiffs are not parties or intended third-party beneficiaries of the Definitive 

Agreement.  They have no standing to enforce it, and any breach of contract claim premised on 

the Definitive Agreement should be dismissed. 
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2. Plaintiffs’ Claim for Breach of Fiduciary Duty (Count 3) Should be 

Dismissed Because LHA, CCF, and LHF Do Not Owe Fiduciary Duties to 

These Five Plaintiffs 

In Count 3, Plaintiffs allege that LHA, CCF, and LHF breached fiduciary duties allegedly 

owed to the these five Plaintiffs, created by virtue of their status as “taxpayers” and, with respect 

to Plaintiff Dilzell, her status as an employee of LHA.  (Compl. ¶ 121.)  But LHA, CCF, and 

LHF do not owe these five Plaintiffs any fiduciary duties; so, as a matter of law, there is no claim 

for breach of fiduciary duty. 

To state a claim for breach of fiduciary duty, a plaintiff must allege: (1) the existence of a 

duty; (2) failure to observe such a duty; and (3) injury resulting proximately therefrom.  Scanlon 

v. Scanlon, 2013-Ohio-2694, 993 N.E.2d 855, ¶ 15 (8th Dist.), citing Lombardo v. Mahoney, 8th 

Dist. Cuyahoga No. 92608, 2009-Ohio-5826, ¶ 18.  A fiduciary duty can arise by statute or by 

virtue of a special relationship.  Belvedere Condominium Unit Owners’ Ass’n v. R.E. Roark Cos., 

Inc., 67 Ohio St.3d 274, 282-83, 617 N.E.2d 1075 (1993).  For a fiduciary duty to be created by 

statute or ordinance, “it must expressly state as such.”  Hurst v. Enterprise Title Agency, Inc., 

11th Dist. Lake No. 2002-L-156, 2004-Ohio-2307, ¶ 41 n.3 (citing Belvedere, 67 Ohio St.3d at 

283).  For a fiduciary duty to be created by virtue of a special relationship, there must be “an 

understanding by both parties that a special trust and confidence” exists in the fiduciary, who has 

a “duty to act for someone else’s benefit, while subordinating [his or her] personal interests to 

that of the other person.”  Belvedere, 67 Ohio St.3d at 282-83 (emphasis added, emphasis and 

internal quotation marks omitted).   Accord  Marks, 2012-Ohio-3006, ¶ 16 (fiduciary duty is 

created by the fiduciary undertaking to act primarily for the benefit of another).  That 

relationship must be accompanied by the fiduciary’s awareness of a “special repose or trust.”  

Groob v. Keybank, 108 Ohio St.3d 348, 2006-Ohio-1189, 843 N.E.2d 1170, ¶ 26 (emphasis in 

original).   
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Plaintiffs cite to no statute or ordinance that expressly creates a fiduciary relationship nor 

to any agreement in which any Defendant agreed to act primarily for the benefit of these five 

Plaintiffs.  There cannot be a claim for breach of a nonexistent duty.  This fiduciary duty claim 

should be dismissed. 

(a) Plaintiffs Do Not Have a Fiduciary Duty Claim Against LHA or CCF 

Plaintiffs claim LHA and CCF owe fiduciary duties to them based on: (1) the Lease and 

Definitive Agreement; (2) certain express or constructive trusts; and (3) a special relationship 

between LHA and CCF and the Taxpayers and employees of Lakewood Hospital.  (Compl. 

¶ 121.)  Plaintiffs do not point to any provision in any document that creates any duty to these 

five Plaintiffs at all, let alone a fiduciary duty.  Indeed, as explained above, Plaintiffs are not 

even third-party beneficiaries of the Lease or the Definitive Agreement, so those documents 

cannot possibly create fiduciary duties owed to them.  In re National Century Fin. Ent., Inc., 

Invest. Litig., 497 Fed. Appx. 491, 497 (6th Cir.2012) (finding no fiduciary duty when plaintiff 

was not third-party beneficiary under contract).  Plaintiffs have also failed to identify an express 

trust (which, as explained below, would have to be in writing) or a constructive trust (which, also 

explained below, would be created by court order if it existed), so no fiduciary duty can arise 

from any type of trust.  An employment relationship is not a special relationship where the 

employer acts primarily for the benefit of the employee.  Lee v. Cuyahoga Cty. Court of 

Common Pleas, 76 Ohio App.3d 620, 623, 602 N.E.2d 761 (8th Dist.1991).  Thus, no fiduciary 

duty arises because Plaintiff Dilzell is an employee of LHA.     

Neither CCF nor LHA owes any of these Plaintiffs a fiduciary duty. 

(b) Plaintiffs Do Not Have a Fiduciary Duty Claim Against LHF 

LHF is a charitable foundation that raises funds to support Lakewood Hospital.  (Compl. 

¶ 4).  LHF does not operate (and has never operated) Lakewood Hospital and is not a party to the 
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Definitive Agreement or the Lease.  (See Lease and Definitive Agreement.)  Kenneth Haber 

serves as a volunteer member of the Board of LHF, most recently as President of LHF.  Mr. 

Haber signed the non-binding and now expired LOI in his representative capacity on behalf of 

LHF. 

Plaintiffs claim that LHF owes a fiduciary duty to them based on:  (1) LHF’s Articles of 

Incorporation, (2) trusts, and (3) “special relationships where a special trust and confidence has 

been reported.”  (Compl. ¶ 123.)  Plaintiffs have fallen woefully short of stating a claim against 

LHF.  As set forth below, there is neither a constructive nor an express trust involving LHF.  

Thus, LHF has no fiduciary duty based on trusts.  As for LHF’s Articles of Incorporation, which 

Plaintiffs fail to attach to the Complaint (and which were drafted in 1956 and amended in 1958), 

Plaintiffs have not identified a single provision of those Articles that creates a fiduciary 

relationship for anyone, let alone the Plaintiffs in this action.  Thus, Plaintiffs have not made 

sufficient allegations of a fiduciary duty based on LHF’s Articles of Incorporation.  Finally, 

Plaintiffs have alleged no facts that establish how this so called “special relationship” arose 

between them and LHF.  LHF owes no fiduciary obligation to Plaintiffs.  Plaintiffs’ attempts to 

create a fiduciary relationship out of thin air should be rejected by this Court. 

Further, Plaintiffs do not allege any action by LHF that could be viewed as a breach of 

the unspecified fiduciary duties.  Plaintiffs only allege that LHF signed the LOI and, in doing so, 

has violated its duties.  Plaintiffs do not explain how signing the non-binding LOI (which has 

expired) breached any fiduciary duty to anyone.  LHF owes no fiduciary duty to these Plaintiffs 

and there is no explanation of how any duty was breached.  This claim should be dismissed. 

3. Plaintiffs’ Claim for Breach of Express Trust (Count 4) Should Be Dismissed 

Because There Is No Written Trust Instrument or Intention to Create a 

Trust 

Under Ohio law, charitable trusts are “express” trusts, created by the settlor’s expression 
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of an intent to create a trust for the benefit of the public.  R.C. 5801.01, 5804.02; Peterson v. 

Teodosio, 34 Ohio St.2d 161, 172, 297 N.E. 2d 113 (1973) (“An express trust arises by reason of 

a manifested intention to create it.”).  In order for a court to find the existence of an express trust, 

the settler must express: (1) a desire that the recipient use the property in a certain way and (2) an 

intention to impose a fiduciary duty upon the recipient to so use it.  See Ohio Soc. for Crippled 

Children & Adults, Inc. v. McElroy, 175 Ohio St. 49, 51, 191 N.E.2d 543 (1963).  Plaintiffs do 

not allege facts to support either element. 

An instrument must be clear on its face that it intends to create an express trust: “[t]o 

constitute an express trust, there must be either explicit language to that effect or circumstances 

which show with reasonable certainty that a trust was intended to be created.”  In re Parkview 

Hosp., 211 B.R. 619, 633 (Bankr. N.D. Ohio 1997) (emphasis added), citing In re Estate of 

Hoffman, 175 Ohio St. 363, 366, 195 N.E.2d 106, 109 (1963).  Plaintiffs cite no language in the 

Lease, and none exists, in which the City and LHA state they intend to form a trust.  Rather, the 

Lease was entered into because LHA needed “to affiliate the Hospital with other hospitals to 

provide in a single contract a large geographic coverage of hospital care and for that purpose 

proposes to affiliate with The Cleveland Clinic Foundation (‘CCF’) and the Cleveland Health 

Network . . .”  (Lease at 1.)  The Lease was created to allow LHA to successfully manage 

Lakewood Hospital in a changing health care environment.  It was not intended to create a 

charitable trust for anyone’s benefit. 

Similarly, Plaintiffs point to no instrument involving LHF that could be deemed to create 

a trust. 

Even if an express trust existed, the Complaint fails to allege facts establishing that 

closing Lakewood Hospital would be a breach of CCF’s and LHA’s duties. Under Ohio law, the 
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fiduciary duties accompanying a charitable trust are satisfied so long as CCF and LHA “deal 

with the property . . . for any charitable, religious or educational purpose.”  R.C. 109.23(A).  The 

Complaint is devoid of any allegation that LHA and CCF are diverting hospital assets to non-

charitable pursuits, as would be necessary to state a breach of the charitable trust.   

Further, there is no authority for the proposition that LHA’s and CCF’s duties prevent 

them from discussing the future of Lakewood Hospital and making changes to the way health 

care is provided in Lakewood. To the contrary, LHA and CCF have wide discretion in 

administering any trust to effectuate the broad purposes recognized as charitable, see R.C. 

Chapter 5808 (trust administration), R.C. 109.23(A), and they may even “exercise discretion” in 

selecting “individual beneficiaries” of a charitable trust without violating charitable-trust law.  

Palmer v. Oiler, 102 Ohio St. 271, 278, 113 N.E. 362 (1921); accord Danner v. Shanafelt, 159 

Ohio St. 5, Syll. ¶ 3, 110 N.E.2d 772 (1953); Urmey’s Ex’rs v. Wooden, 1 Ohio St. 160, 163 

(1853).  Thus, choosing to make alterations to the way LHA and CCF provide health care 

services to Lakewood’s residents is not a breach of any duties arising from a charitable trust. 

4. Plaintiffs’ Claim for Breach of Constructive Trust (Count 5) Should Be 

Dismissed Because It Is Not a Cause of Action 

Plaintiffs allege in Count 5 that LHA and CCF have breached a constructive trust because 

they have failed or will fail to return possession of Lakewood Hospital assets to the City.  But a 

constructive trust is an equitable remedy, not a cause of action.  Ferguson v. Owens, 9 Ohio St. 

3d 223, 459 N.E.2d 1293, 1295 (1984) (defining constructive trust as a trust imposed “by 

operation of law” as a remedy for fraud or unconscionable conduct); 24 Ohio Jur. 3d, Trusts, 

Section 240 (2015).  “[T]here is no such thing as a cause of action for constructive trust.”  Kostyo 

v. Kaminski, 9th Dist. Lorain No. 12CA010266, 2013-Ohio-3188, ¶ 17 (dismissing plaintiff’s 

breach of constructive trust claim).  Count 5 must be dismissed.   
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5. Plaintiffs’ Claim for Declaratory Judgment (Count 6) Should Be Dismissed 

Because Plaintiffs’ Claims for Breach of Trust Fail 

In Count 6, Plaintiffs request that this Court “declare the existence of the express trust 

and/or constructive trust and declare the rights and obligations of the parties to the trusts.”  

(Compl. ¶ 161.)  As set forth in Sections II(B)(3) and (4), supra, Plaintiffs have failed to allege 

the existence of any type of trust.  Thus, their request for declaratory judgment must be 

dismissed.  Jenkins v. Eberhart, 71 Ohio App.3d 351, 358, 594 N.E.2d 29 (4th Dist. 1991) 

(stating that when underlying cause of action fails so, too, must claim for declaratory judgment).   

6. Plaintiffs’ Claim for Injunction (Temporary and Permanent) (Count 7) 

Should be Dismissed Because There Is a Statutory Provision that Preempts a 

Common Law Injunction and Plaintiffs Have Not Shown Irreparable Harm 

In Count 7, Plaintiffs seek a temporary and permanent injunction prohibiting the City, 

LHA, and CCF from planning to terminate the Lease or the Definitive Agreement.  As an initial 

matter, Plaintiffs are prohibited from bringing this action because “[t]he General Assembly has 

provided a statutory remedy for injunctions” in R.C. 733.56, and Plaintiffs may not circumvent 

that statute by seeking a common law injunction.  Jenkins, 71 Ohio App.3d at 358.  See also 

Westbrook, 37 Ohio St. 3d at 170, 524 N.E.2d 485; Wise, 2002-Ohio-3442, ¶ 23; City of Garfield 

Heights ex rel. Kozelka, 2009-Ohio-5009, ¶ 27. 

Even if Plaintiffs could bring a common law claim for an injunction, before they would 

be entitled to injunctive relief they would have to show:  (1) a likelihood of success on the 

merits; (2) irreparable injury; (3) that the harm that would be done to other parties, including the 

defendants, is outweighed by the irreparable injury; and (4) that the public interest is served by 

the injunction.  TGR Ent., Inc. v. Kozhev, 167 Ohio App.3d 29, 2006-Ohio-2915, 853 N.E.2d 

739, ¶ 11 (2d Dist.).  Plaintiffs fail on all of these factors.  As this Motion makes clear, Plaintiffs 

have no likelihood of succeeding on the merits.  Likewise, they have made not a single allegation 
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of irreparable injury.7  Additionally, as made clear by Defendants’ Motion to Set Security for 

Costs, Lakewood Hospital will suffer hundreds of thousands of dollars of losses each month a 

plan is delayed by Plaintiffs’ actions, and the public has no interest in this lawsuit succeeding, as 

it is nothing other than an attempt to legislate by lawsuit.  Indeed, if successful, these five 

Plaintiffs will be permitted to substitute their own views for the views of the legislature and the 

voters, closing the door to the legislative process and opening the door to similar suits to advance 

the views of any citizens who disagree with these five.  There is no precedent for opening that 

Pandora’s box, nor should there be.  Plaintiffs’ request for injunctive relief should be denied. 

7. Plaintiffs’ Claim for Writ of Mandamus (Count 8) Should Be Dismissed 

Because Plaintiffs’ Taxpayer Claims Are the Exclusive Avenue for Seeking 

Mandamus, They Have Alleged No Facts to Establish They Are Entitled to 

Mandamus, Plaintiffs Possess an Adequate Legal Remedy, and Mandamus 

Cannot Be Used Against Private Parties 

In Count 8, Plaintiffs seek a writ of mandamus pursuant to R.C. 2731.01, compelling the 

City to abide by the Charter, City Ordinances, the Ohio Revised Code, Ohio common law, and to 

pursue its rights under the Definitive Agreement and the Lease.  (Compl. ¶ 167).  Plaintiffs also 

seek a writ of mandamus to enjoin LHA, LHF, and CCF from anticipatorily breaching the 

Definitive Agreement, the Lease, and LHF’s and LHA’s articles of incorporation.  (Id. ¶ 168).  

Their claim fails as a matter of law. 

First, the taxpayer action statutes (R.C. 733.58 and 733.59) and the Charter (Article VII, 

§ 1(F) and 1(G)) provide the exclusive avenue for seeking mandamus in this matter and an 

adequate remedy at law.  R.C. 2731.05 (“The writ of mandamus must not be issued when there is 

plain and adequate remedy in the ordinary course of the law.”).  Plaintiffs have asserted such 

claims in Counts 1A and B of the Complaint.  Thus, Plaintiffs cannot also seek mandamus 

                                                 
7 Defendants will be filing a formal opposition to Plaintiff’s July 7, 2015, Motion for Temporary and 

Preliminary Injunctive relief on July 20, 2015, and will there set forth more fully why Plaintiffs are not entitled to 
injunctive relief.   
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pursuant to R.C. 2731.01.  Westbrook, 37 Ohio St.3d at 170, 524 N.E.2d 485; Wise, 2002-Ohio-

3442, ¶ 23;  Kozelka, 2009-Ohio-5009, ¶ 27. 

Additionally, in order to establish that they are entitled to a writ of mandamus, Plaintiffs 

must establish (1) that they have a clear legal right to the relief prayed for, (2) that respondents 

are under a clear legal duty to perform the acts, and (3) that relator has no plain and adequate 

remedy in the ordinary course of the law.  The Chapel, d.b.a. The Chapel, an Evangelical 

Church v. City of Solon, 40 Ohio St.3d 3, 4, 530 N.E.2d 1321 (1988) quoting State ex rel. Berger 

v. McMonagle, 6 Ohio St.3d 28, 29, 6 OBR 50, 51, 451 N.E.2d 225, 226 (1983).  Plaintiffs have 

(1) failed to allege they have a clear legal right to the relief prayed for, (2) failed to specify what 

duties Defendants must perform and never allege that Defendants are under a clear legal duty to 

perform these unspecified duties, and (3) failed to allege that they lack a plain and adequate 

remedy in the ordinary course of the law.  These failures are fatal.  

Further, there can be no mandamus action against LHA, CCF, or LHF because they are 

private parties.  The Supreme Court of Ohio has made it clear that the “basic purpose of the writ 

of mandamus is to compel a public officer to perform duties imposed upon him by law. . . .”  

State ex rel. Scott v. Masterson, 173 Ohio St. 402, 404, 183 N.E.2d 376 (1962).  See also State ex 

rel. Longacre v. Penton Publishing Co., 77 Ohio St.3d 266, 267-68, 673 N.E.2d 1297 (1997) 

(“Mandamus will not lie to enforce a private right against a private person”). 

For all the foregoing reasons, Count 8 of Plaintiffs’ Complaint seeking a writ of 

mandamus must be dismissed. 

8. Plaintiffs’ Claim for an Accounting (Count 9) Should Be Dismissed Because 

an Accounting Is Not a Cause of Action 

Count 9 purports to be a claim for “an accounting” of “all administrative expenses 

[charged to LHA by CCF] and other damages from 1996 to the present.”  (Compl. ¶ 170) 
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(emphasis added).  As the allegation itself suggests, an accounting is not a cause of action at all; 

it is a tool that the Court can use to fashion an equitable remedy after the plaintiff succeeds in 

proving a claim.  See, e.g., Complete Bldg. Show Co. v. Albertson, 99 Ohio St. 11, 16-17, 121 

N.E. 817 (1918) (describing an accounting as an equitable remedy that is only available when 

money damages are not); Cynergies Consulting, Inc., d/b/a Cynergies Solutions Group v. 

Wheeler, 8th Dist. Cuyahoga No. 90225, 2008-Ohio-3362, ¶ 30 (affirming dismissal of claim for 

accounting that was nothing more than plaintiff’s attempt to determine the amount due for breach 

of contract); RFC Capital Corp. v. EarthLink, Inc., 10th Dist. Franklin No. 03AP-735, 2004-

Ohio-7046, ¶ 81 n.10 (holding that an accounting was an equitable remedy and not available for 

breach of contract).  Here, Plaintiffs have no claim—they simply assert the right to the remedy. 

An accounting is not an independent cause of action, so Plaintiffs’ claim for an 

accounting fails on its merits. 

9. Plaintiffs’ Claim for Unjust Enrichment (Count 10) Fails Because There Are 

Binding Contracts that Govern the Subject Matter at Issue 

Plaintiffs’ unjust enrichment claim also fails on its merits.  Unjust enrichment is a claim 

to recover on a quasi-contractual obligation “created by the law for reasons of justice.”   Hughes 

v. Oberholtzer, 162 Ohio St. 330, 335, 123 N.E.2d 393 (1954), citing Corbin on Contracts, § 19.  

Where an express contract exists, the law will not imply a contract.  “It is generally agreed that 

there cannot be an express agreement and an implied contract for the same thing existing at the 

same time.”  Hughes, 162 Ohio St. at 335. 

Plaintiffs premise their unjust enrichment claim on the City conferring “the benefit of 

Lakewood Hospital” assets on LHA and CCF.  (Compl. ¶ 174).  As they plainly allege, the 

relationship between the City, LHA, and CCF is governed by two contracts—the Definitive 

Agreement (between CCF and LHA) and the Lease (between the City and LHA).  The existence 
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of express agreements is fatal to Plaintiffs’ claim for unjust enrichment.  It fails as a matter of 

law and should be dismissed.  Hambleton v. R.G. Barry Corp., 12 Ohio St.3d 179, 183, 466 

N.E.2d 1298 (1984); RFC Capital Corp., 10th Dist. Franklin No. 03AP-735, 2004-Ohio-7046, ¶ 

80 (“[W]here damages may be available for breach of contract or in tort, a plaintiff cannot also 

invoke the equitable remedy for unjust enrichment.”); Salkin v. Case Western Reserve Univ., 8th 

Dist. Cuyahoga No. 88041, 2007-Ohio-1139, ¶ 20 (affirming summary judgment on unjust 

enrichment claim because of existence of contract). 

10. Plaintiffs’ Claims for Promissory Estoppel (Count 11) and Fraud (Count 12) 

Fail Because No Statements Were Made to Plaintiffs (and They Did Not Rely 

on Statements Allegedly Made to Others) 

Plaintiffs fail to state claims for fraud and promissory estoppel as taxpayers.  Their claims 

also fail in their individual capacities.  Claims for both promissory estoppel and fraud require 

that a statement was made to the plaintiff and he relied on it to his detriment.  Stern v. Shainker, 

8th Dist. Cuyahoga No. 92301, 2009-Ohio-2731, ¶ 9; Russ v. TRW, Inc., 59 Ohio St.3d 42, 49, 

570 N.E.2d 1076 (1991).  Plaintiffs do not allege either of these elements. 

First, Plaintiffs do not allege that CCF or LHA made any statement to them.  Instead, 

Plaintiffs allege that “CCF and LHA made representations and concealed facts . . . with the intent 

of misleading the City into relying upon them.”  (Compl., ¶ 182, emphasis added; see also ¶ 183, 

alleging CCF’s Senior General Counsel made statements to the LHA Board and the City; ¶ 184, 

stating that CCF made representations to the LHA Board and the City.)  In Ohio, “a claim in 

fraud cannot be predicated upon statements or representations made to a third party.”  McWreath 

v. Cortland Bank, 11th Dist. Trumbull No. 2010-T-0023, 2012-Ohio-3013, ¶ 63; see also Wiles 

v. Miller, 2013-Ohio-3625, 3 N.E.3d 226, ¶ 37 (10th Dist.) (“It is well-established law in Ohio 

that a fraud claim may not be based on a misrepresentation made to a third party.”), citing Lisboa 

v. Tramer, 8th Dist. Cuyahoga No. 97526, 2012-Ohio-1549, ¶ 32; Baddour v. Fox, 5th Dist. 
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Licking No. 03CA–77, 2004-Ohio-3059, ¶ 41 (“A party is unable to maintain an action for fraud 

where the fraudulent representations were not made directly to him to induce him to act on them 

in matters affecting his own interests.”); Marbley v. Metaldyne Co., 9th Dist. Summit No. 21377, 

2003-Ohio-2851, ¶ 26 (“[A] party is unable to maintain an action for fraud where the fraudulent 

representations were not made directly to him to induce him to act on them in matters affecting 

his own interests.”)).  This is so even if a plaintiff alleges he was damaged by the third party’s 

reliance on the misrepresentations.  Id.  Thus, Plaintiffs’ claims fail because they have not 

identified any misrepresentations made to them. 

Plaintiffs’ fraud and promissory estoppel claims also fail because Plaintiffs do not allege 

they relied on any statement.  Russ, 59 Ohio St.3d at 49 (stating reliance is necessary element of 

fraud).  They conclude that the City’s reliance was reasonable and nothing more.  (Compl. ¶ 177 

(“[t]he City’s reliance upon LHA’s and CCF’s promises was reasonable”); ¶ 182 (“[t]he City 

made justifiable reliance upon those representations and concealments [by CCF and LHA], 

resulting in injury”).)  These conclusions are insufficient.  See, e.g., Cranel, Inc. v. Pro Image 

Consultants Group, LLC, 57 F.Supp.3d 838, 850-51 (S.D. Ohio 2014) (finding allegation that 

“Cranel reasonably relied on each of the above representations” was conclusory and lacked 

factual allegations to support claim for wire fraud).  More problematic for Plaintiffs’ fraud and 

promissory estoppels claims, “a cause of action for fraud [or promissory estoppel] will only lie 

when the complainant actually relied upon the representation.”  Morgan Stanley Credit Corp. v. 

Fillinger, 2012-Ohio-4295, 979 N.E.2d 362, ¶ 25 (emphasis added); see also Able/S. S., Inc. v. 

KM & E Servs., Inc., 11th Dist. Lake No. 2000-L-162, 2002-Ohio-6470, ¶ 38 (holding 

promissory estoppel claim fails when plaintiff is not party who acted in reliance on alleged 

promise).  Here, Plaintiffs merely conclude that the City relied.  They have, thus, failed to state a 

LKWD-PRR245_000088

LKWD-PRR245_000088



 

 - 37 -  

claim for promissory estoppel or fraud.  Morgan Stanley Credit Corp., 2012-Ohio-4295, ¶ 24 

(dismissing claim for fraud where plaintiff did not allege any reliance by her, but rather only 

alleged reliance by a third party); Able/S. S., Inc., 2002-Ohio-6470, ¶ 38. 

11. Plaintiffs’ Conspiracy Claim (Count 13) Fails Because They Do Not Allege 

Unlawful Underlying Acts or Damages 

Plaintiffs’ final claim for conspiracy fails.  In Ohio, civil conspiracy is “a malicious 

combination of two or more persons to injure another person or property, in a way not competent 

for one alone, resulting in actual damages.”  Williams v. Aetna Fin. Co., 83 Ohio St. 3d 464, 475, 

700 N.E.2d 859 (1998) (internal quotations omitted).  Plaintiffs fail to identify an independent 

unlawful act, and Plaintiffs allege no damages. 

A claim for conspiracy requires an underlying unlawful act.  Id. at 475, citing Gosden v. 

Louis, 116 Ohio App.3d 195, 219, 687 N.E.2d 481 (9th Dist.1996). The Complaint alleges two 

underlying unlawful acts—fraud and tortious interference.  (Compl. ¶ 188.)  As set forth in 

Section IV(C)(10), supra, Plaintiffs fail to state a claim for fraud.  Thus, fraud cannot serve as 

the underlying act.  Williams v. U.S. Bank Shaker Square, 8th Dist. Cuyahoga No. 89760, 2008-

Ohio-1414, ¶ 17 (dismissing conspiracy claim after finding plaintiff failed to state a claim for 

fraud where fraud was alleged as underlying unlawful act).  As for tortious interference, 

Plaintiffs do not allege what contract was affected or who did the interfering.  Rather, they 

simply claim that CCF and LHA have committed their own breaches of contract.  However, 

interference is a tort that can “only be committed by a stranger” to the contract; “the entity 

interfering with the contract must not be a party to that contract.”  MD Acquisition, LLC v. 

Myers, 10th Dist. Franklin No. 11AP-390, 2013-Ohio-3825, ¶¶ 17-18.  Thus, Plaintiffs have not 

alleged tortious interference.  Additionally, Section IV(B)(1)(a)(ii) supra, makes clear that 

Plaintiffs have not alleged any breach of contract.  Without a breach, there is no tortious 
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interference claim.  Fred Siegel Co., L.P.A. v. Arter & Hadden, 85 Ohio St.3d 171, 176, 1999-

Ohio-260, 707 N.E.2d 853 (1999) (requiring third party’s procurement of contract’s breach to 

support claim for tortious interference).  Because Plaintiffs have not stated a claim for either 

fraud or tortious interference, they do not have an underlying unlawful act, and their fraud claim 

fails.  Williams, 83 Ohio St.3d at 475, 700 N.E.2d 859. 

Finally, Plaintiffs’ claim must be dismissed because they fail to allege any damages.  “To 

recover for civil conspiracy, the plaintiff must suffer actual damages.”  James v. Bob Ross Buick, 

Inc., 167 Ohio App.3d 338, 2006-Ohio-2638, 855 N.E.2d 119, ¶ 25 (2d Dist.).  Plaintiffs have 

alleged no damages here.  Instead, they state that Subsidium, LHA, LHF, and CCF conspired to 

“rig bids,” presumably claiming that the RFP process was improper.  Even if this were an 

unlawful act (and there is nothing to indicate it is an actionable claim), no damage has resulted, 

as no action has actually taken place as a result of the RFP process, let alone any action that has 

personally injured Plaintiffs.  Thus, Plaintiffs’ conspiracy claim must be dismissed. 

V. CONCLUSION 

The law does not permit Plaintiffs to use the judiciary as a forum to advance their 

personal legislative agenda.  Rather, they, like all of Lakewood’s citizens, are permitted to 

participate in the legislative process, where their views can be articulated and debated, voted 

upon and challenged by referendum.  Defendants respectfully request that the Court dismiss 

Plaintiffs’ Complaint in its entirety. 
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