
From: Smith, Monique [Monique.Smith@lakewoodoh.net]
Sent: Tuesday, May 12, 2015 4:06 PM
To: Butler, Kevin; Madigan, Mary; Hagan, Mary
Subject: 051115_MIN_COW_DRAFT
Attachment(s): "051115_MIN_COW_DRAFT.docx"

Kevin, ML and Mary – Would you mind reviewing the attached draft minutes from last
night’s COW and providing feedback?  Last night’s COW felt somewhat unique in terms
of how it unfolded, so I want to make sure that I am communicating the important points
about the meeting appropriately. 
 
Also, thanks very much for your help and patience as I continue to learn how to process
minutes, especially during such an important period in council’s history!  (Phew!)
 
Monique
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Minutes of the Committee of the Whole 

May 11, 2015 

Council Conference Room 

 

Present: Council President Madigan and Councilmembers Bullock (6:05), Juris (6:10), Marx, Nowlin, and 

O’Leary  

 

Also Present: Thompson Hine legal counsel Robin Minter-Smyers; Mayor Michael Summers, Finance Director 

Jennifer Pae, Assistant Law Director Jennifer Mladek, Planning and Development Director Dru Siley; 

Temporary Legislative Liaison Monique Smith; Media Reporter Bruce Geiselman of Cleveland.com; and 17 

members of the public 

 

Call to Order: 6:02 pm 
 

General conversation about the Letter of Intent (LOI) including the potential purchase of property 

and/or sale of real or personal property by competitive bid  

 

President Madigan opened the meeting with a role call to determine which members were present and then 

moved to excuse the absence of Councilmember Anderson.  The motion was seconded by Nowlin, with all 

councilmembers who were present voting yes.  

 

At 6:07 pm, Madigan moved to enter Executive Session.  The motion was seconded by Nowlin with all present 

members voting yes. Madigan then amended the motion to enter Executive Session, indicating that she wished 

to also include Minter-Smyers, Summers, Pae, Mladek, Siley and Smith in Executive Session. This motion was 

seconded by O’Leary with all present members voting yes.  All other attendees and members of the public 
exited the conference room following the vote. 

 

During Executive Session, at 7:39 pm, President Madigan excused herself from the meeting as discussion 

turned to topics that may conflict with her role as an employee of Cuyahoga County.  She wished to note for the 

record that she did not exit previous Executive Sessions because there was no discussion during those meetings 

that conflicted with her county employment status. Vice President Nowlin invited Madigan to return to the 

meeting at 8:04 pm, after it was confirmed that no further conflicting discussion topics would be covered.   

 

At 8:24 pm., Executive Session was exited and Director Siley left the meeting. Summer commented that one the 

more important hospital-related developments of the week was the determination by the Ohio Ethics 

Commission that Councilman Nowlin’s law firm was not involved in LHA negotiations as alleged by members 
of the public who oppose the LOI.   

 

Madigan raised the topic of public relations and communications related to the hospital.  She indicated that 

Hennes Paynter was the firm that was used by Lakewood Hospital Association (LHA) when the hospital 

proposal was first announced but that their work was not to continue beyond the first three public forums on the 

hospital. Madigan commented that further communications might be considered in a series of steps. She 

suggested that one communication goal for council might be to ensure clarity about hospital-related facts and 

that talking points should be based upon recommendations from Thompson Hine.   

 

At 8:28 pm, Madigan made a motion to adjourn the meeting, which was seconded by Bullock.  The motion was 

unanimously passed. 
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From: Hagan, Mary [Mary.Hagan@lakewoodoh.net]
Sent: Wednesday, September 16, 2015 3:31 PM
To: 'Brian Essi'
CC: Butler, Kevin
Subject: C.O.W. minutes as well as audio link
Attachment(s): "012615_MIN_COW_DRAFT.docx", "020215_MINCOW_DRAFT.docx",
"020915_MIN_COW_DRAFT.docx", "021115_MIN_COW_DRAFT.docx",
"021715_MINCOW_DRAFT.docx", "022315_MIN_COW_DRAFT.docx",
"030215_MIN_COW_DRAFT.docx", "030515_MIN_COW_DRAFT.docx",
"030915_MIN_COW_DRAFT.docx", "031215_MIN_COW_DRAFT.docx",
"031615_MIN_COW_DRAFT.docx", "032315_MIN_COW_DRAFT.docx",
"033015_MIN_COW_DRAFT.docx", "040615_MIN_COW_DRAFT.docx",
"041315_MIN_COW_DRAFT.docx", "042015_MIN_COW_DRAFT.docx",
"042115_MIN_COW_DRAFT.docx", "042715_MIN_COW_DRAFT.docx",
"051115_MIN_COW_DRAFT.docx", "051815_MIN_COW_DRAFT.docx",
"060115_MIN_COW_DRAFT.docx", "060815_MIN_COW_DRAFT.docx",
"062215_MIN_COW_DRAFT.docx", "070615_MIN_COW_DRAFT.docx",
"071315_MIN_COW_DRAFT.docx", "072015_MIN_COW_DRAFT.docx",
"072715_MIN_COW_DRAFT.docx", "081015_MIN_COW_DRAFT.docx",
"081715_MIN_COW_DRAFT.docx", "082915_MIN_COW_DRAFT.docx"

Mr. Essi,
 
The attached Committee of the Whole minutes minutes are in regards to item 7 of your
records request.  I’m also including the link to the audio recordings of the C.O.W.
meetings.
 
Please also find the audio link to C.O.W. here:
http://www.onelakewood.com/findget/lakewood-city-council/#committee-of-the-whole-
audio-recordings
 
 
Mary  Hagan
Clerk of Council
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Minutes of the Committee of the Whole 

January 26, 2015 

Council Conference Room 

 
Present: Councilmembers Madigan, Nowlin, Anderson, Bullock, Juris, Marx and O’Leary 
 
Also Present: Mayor Summers; Law Director, Kevin Butler; Council Staff, Monique Smith; 
members of the public 
 
Call to Order: approximately 6:00 PM 
 
Agenda: Discussion of the Letter of Intent (LOI) involving Lakewood Hospital Association 
(LHA), Lakewood Hospital Foundation (LHF) and Cleveland Clinic Foundation (CCF) which 
was submitted to council for consideration. 
 
Council President Madigan made opening remarks, noting that Butler was present to join the 
discussion and that the discussion would be the first of a series of Committee of the Whole 
meetings scheduled by Madigan to address different topics related to health care in Lakewood.  
Council had received the schedule prior to the evening’s meeting.   
 
Madigan asked Butler and Summers to both provide initial remarks about the LOI and she 
invited council to treat the discussion as a question and answer session to be conducted without 
as much formality as regular Committee of the Whole meetings in order to facilitate an open 
discussion. 
 
Butler opened by indicating that he did not have a long presentation but instead would take the 
opportunity to share his thoughts on the LOI and would welcome questions from council. He 
emphasized that the city is not a party to the LOI.  He remarked that the purpose for the creation 
of LHA was to have an organization that could negotiate agreements in private as needed to 
fulfill their duties, as opposed to when the city was run by the city. He added that under direct 
city management, all information and activities related to hospital operations would have to be 
open to the public, including things like doctors’ salaries.  He indicated that this led to a lack of 
bargaining position in the market, which was emerging as a privately run health care market. In 
1985, Lakewood voters approved the ability for the city to lease what had been a publicly run 
hospital since 1931 to a private, outside, non-profit entity.   
 
Butler indicated that the aforementioned factors led to the lease agreement entered into in 1996 
by the city and LHA. LHA is a non-profit, non-sectarian, Ohio corporation that exists solely for 
the purpose of running Lakewood Hospital. In enacting this change, voters ensured that there 
would be public participation on the 23-member LHA Board of Trustees by giving council and 
the mayor appointment authority over certain seats on the board.  It also gave three public 
officials ex-officio seats, which are currently occupied by Madigan, Bullock and Summers.  A 
number of appointees were appointed by the board itself. Butler estimated that there is about half 
representation by the city and half by CCF on the board.  He further indicated that the board is 
not run as a public body.  
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Butler then indicated that in recent years, LHA sought proposals from health care systems who 
would be interested in providing services in Lakewood.  The only negotiating partner to emerge 
from the process was CCF. This resulted in private negotiations among CCF, LHA and LHF.  
Butler speculated that a reason the negotiations may have been private could have been because 
public knowledge could have negatively impacted ongoing hospital operations and bargaining 
position.   
 
Butler stated that the LOI is non-binding. He indicated that there is no action that council is 
being asked to take in regard to the letter except consider its terms.  He explained that the reason 
there was not legislative action for council to take is because neither a councilmember nor the 
mayor had proposed any legislation, though any of them may do so at any time. He provided 
examples of actions that council or the mayor could take in response to the letter such as 
proposing a resolution to stop the agreement from moving further or proposing that the city be 
made a fourth party to the agreement. He emphasized that the letter that council is considering is 
a non-binding document that could become, with the city’s involvement, a new Definitive 
Agreement among all parties for future of Lakewood Hospital and health care in Lakewood.  As 
an example of what actions could move the process forward, Butler suggested that council 
conduct more public meetings that would enable them to consider the terms of the LOI, if they 
could first reach consensus to carry the conversation forward.  He indicated that these 
conversations could be held with both Butler and outside counsel as their advisors.  He suggested 
that such a process would culminate with a piece of legislation introduced by one or members of 
council or the mayor asking for approval to permit the mayor to sign a new Definitive 
Agreement governing health care in Lakewood.  That legislation might carry forward terms that 
resemble those in the LOI.  Butler remarked that there would be a lot more that would also go 
into a Definitive Agreement.   
 
Butler further indicated that CCF desired to have the new Definitive Agreement signed within 90 
days.  He remarked that council needed time to go through its own process, as 5 members have 
not participated in the process that has been conducted by LHA to arrive at the LOI.  Butler 
indicated that he is still gauging what timeframe is needed or appropriate.  He suggested that the 
value of signing within the 90 day timeframe would be to have the matter resolved and be able to 
move forward.  He indicated that the motivation for CCF to want resolution of the matter within 
90 days may be so that they can have a timely start for the construction of their proposed new 
Family Health Center (FHC) in Lakewood. 
 
Butler concluded by indicating that he had done preliminary research on legal firms that could be 
good candidates to serve as outside counsel relative to the LOI, and especially looked for those 
who did not have an apparent conflict of interest such as a history of having worked for CCF, as 
many local firms have done.  He put out a request for qualifications and asked for responses by 
Friday January 30 from any interested firms. He remarked that a multi-disciplinary legal team 
would be sought in order to respond to the multi-faceted items in the proposal, including real 
estate, health care, the formation of a new non-profit entity in the form of a community health 
and wellness foundation that would be seeded with $24 million and an additional $8 million to 
come later, as well as any remaining bond retirement issues (though all debt was paid).  He 
indicated his desire that council be comfortable with the choice of outside counsel and that 
council have the opportunity to participate in making the choice.  
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Summers then discussed the timeline of when decisions were made by LHA relative to the LOI.  
He indicated that by 2010, and when he became involved in 2011, it was clear that the financial 
performance of the hospital had deteriorated significantly enough that an asset of the community 
in the form of the hospital was at risk. It was determined that a major strategic effort would need 
to be undertaken in order to save the hospital or explore something new.  
 
A process was undertaken which continued until about 9PM on January 14, 2015 to determine 
what options were available. The two key criteria of any option for the future of the hospital 
were:  
 
1. It had to serve the needs of the community 
2. It had to be financially viable near and long-term 
 
Further, it was recognized that the current model was not aligned with the shifting needs of the 
community and that the financial viability of the current model was questionable.  
 
The LHA Board of Trustees then organized a group of 11 members to assess strategic options 
and realized that the issue was very complicated and serious. They then issued an RFP for an 
advisor and had 7 very qualified candidates.  As in the example of one of the most important 
criteria that Director Butler provided earlier, the trustees were seeking a candidate who had no 
ties to the Cleveland Clinic Foundation (CCF), the current manager of Lakewood Hospital.  
Summers indicated that the trustees wanted an independent advisor who didn’t in any way tie 
their own strategic success to making CCF happy.  They chose Subsidium Health Care in 
Atlanta, who had no previous experience with CCF.  They also had a successful practice which 
indicated that they wouldn’t care whether CCF was part of their practice or not.   
 
From June 2013 until about December 22 or 23, 2014, the trustees continued their process. 
Questions that the trustees considered were:  
 
1. Do we need to take action today? Or, are the current financial challenges a temporary 
phenomenon? 
2. What options exist to the hospital in its health care delivery service? 
3. Who is the best partner to work with in light of the options? 
4. How do we secure the financial capacity to either maintain the status quo or create something 
new? 
 
Summers indicated that a great deal of work had been done to answer the above questions and 
that there had been changes along the way.  The trustees considered the contract with CCF and 
how each party had responsibilities that they could be held to.  
 
He indicated that he had spoken with each councilmember in the fall about this topic and that a 
major changed happened in October. Metro had been a suitor, but then withdrew their proposal 
via a letter on October 3rd indicating that they were removing themselves from consideration. 
Summers indicated that this changed the possibilities that were available.  
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Summers indicated that an advantage was that a retiring CCF executive, Dr. Bronson, had shown 
strong interest in serving Lakewood.  According to Summers, his impending retirement provided 
a sense of urgency that was helpful to the trustees.  He wanted to see a move toward community-
based health care delivery and wanted the opportunity in Lakewood to be a capstone for his 
efforts.   
 
The CCF proposal came together roughly in October, November and December of 2014 in the 
form of the LOI.  Around December 22 or 23rd, the LOI was mostly in place, besides some 
clarifications that were needed. The first version of the proposal during this time period was not 
acceptable, so a big shift was involved.   
 
Summers met with councilmembers who had not been previously involved in a group of 3, and 
two meetings that were one on one during the week of January 5th, outlining broad strokes of the 
proposal.  Summers indicated that he communicated that trustees were expected to vote by 
January 15th.  The final decision on the proposal wasn’t made by trustees until January 14th.  That 
was the decision that allowed the proposal to be acknowledged outside of confidentiality 
restrictions that were agreed upon by the parties to the LOI.  A primary reason for confidentiality 
was cited as “duty of care” in running a hospital. 
 
Summers acknowledged that rumors had been swirling around the hospital for many years. He 
indicated that because of this, it was decided that the employees had to hear any decisions about 
the future of the hospital before anyone else.  Also, it was decided that their employer must 
deliver the information directly to them as it was a decision that was directly impacting the 
employer / employee relationship.  
 
After s decision was made at 9PM on January 14th, council received an email at about 10PM the 
same night.  At 8AM on January 15th, employees were notified by CCF.  At about 8:15 AM, a 
press conference was announced.  At 10 AM, the public was notified about the decision through 
the press conference, which had been suggested by CCF.  
 
Summers said that the story of the hospital is complicated and often needs to be heard many 
times before it is understood by the listener. Summer indicated that communicating the story to 
the community and helping them to understand would be one of the next challenges, in addition 
to giving council the opportunity to understand it before they are asked to vote on it.  
 
Summers indicated that there would be a community meeting on the following Wednesday.  The 
trustees and CCF would be present to explain their decision and why it was the right one.  Lisa 
Fry from Subsidium would be present to review slides from an 85 slide presentation that had 
been share with council. LHA Chairman Tom Gable would be at the meeting to discuss the 
decision.  
 
Summers indicated that LHA trustees excluded CCF employees who served on the board from 
conversations about the future of the hospital to ensure an open discussion that could include 
criticism of CCF. He stated that it was not assumed at the beginning of the process that CCF 
would continue to be a partner for the hospital, either by their choice or by LHA choice. 
Summers stated that the trustee caucus met for over a year and a half, including several meetings 
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in the Women’s Club Pavilion at Lakewood Park as well as the auditorium of the hospital on 
several occasions and once at Westwood Country Club.  Summers shared his view that trustees 
worked hard and took their responsibilities seriously. Ultimately, they unanimously voted to 
support the LOI.  He also recognized the efforts and different set of concerns of LHF, who he 
indicated had donors to protect.  Ultimately, LHF also voted unanimously to support the LOI.  
 
Summers discussed the next priority of educating the public about the hospital proposal. The 
city’s website would be used to post possible questions and other hospital-related content.  He 
expected another community meeting to be conducted in March in addition to meetings that 
would be held by council.  
 
Butler then referred to two existing documents that he described as “key to the current 
relationship” to the hospital. He first reminded council that in 1985, Lakewood voters approved a 
charter amendment that permitted the city to lease the hospital, which had been publicly-run until 
that time, to an outside, private entity.  That is when LHA was first formed.  In 1985, the city 
leased the hospital to LHA. From 1985, to 1996, the first lease was in effect with University 
Hospitals as a partner.   
 
In 1996, the city wanted a longer term partner to run the hospital, and CCF was interested, so the 
lease was amended to become a 30 year lease.  The parties to the 1996 lease were: 
 

 The city, as landlord 

 Lakewood Hospital Association, as tenant 
 
In both 1985 and 1996, the assets that the city included in its lease were: 
 

 Six acres of property at the hospital site   

 3 structures near the hospital on the west side of Belle Avenue: 
1. The professional building 
2. The garage 
3. The community health center which houses a women’s health practice and day 

care 
 
In 1996, CCF became the “sole member” of the Lakewood Hospital Association, as non-profit 
corporations can have members.  From 1996 until now, as sole member of LHA, CCF has been 
running the hospital under the guidance of the 23-member LHA governing board, or LHA Board 
of Trustees.   
 
In summary, Butler indicated that in 1996, two important agreements were entered into: 
 
1. The lease, or the “Amended and Restated Lease” (posted on city’s website) 
2. The “Definitive Agreement”  
 
The Definitive Agreement was the overarching governing document between CCF and LHA.  
Butler emphasized that the city is not a party to the Definitive Agreement, and explained that it is 
the document at the “top of the hierarchy” of the two documents.  Butler further explained that 

LKWD-PRR292_000058

LKWD-PRR292_000058



 

6 

 

under the Definitive Agreement, the 30 year term of the lease is contemplated.  He explained that 
a new Definitive Agreement is what would need to be considered.  A new Definitive Agreement 
would create a new contract that the city would join along with CCF and LHA, as well as 
possibly LHF. With a new agreement, there would be two existing documents invalidated in 
favor of one. Butler acknowledged that this complicated arrangement is difficult for many to 
fully understand and that he had to study it himself.   
 
Councilmember Bullock asked how the old and new contracts would be impacted, and noted that 
under the new contract, LHA would cease to exist, which Butler confirmed.  Butler also talked 
about the need for many accompanying documents under a new agreement as there would be a 
transfer of property to sell a portion of land to CCF, a lease of the remaining hospital site to run 
the hospital ER while building a new structure and possibly others. 
 
Bullock asked about the 90 day time period contemplated in the LOI and Summers indicated that 
a reason for it was to avoid leaving the community without health care. He stated that without 
urgency, the hospital may not exist and neither the freestanding ER would exist.  He also stated 
the need to protect employees and to transfer and hire for new roles as needed.  He made 
additional general comments.   
 
Marx also discussed concern about 90 day timeframe in the LOI, concern about transportation of 
residents to Fairview or other facilities for their medical needs as well as the desire for shuttle 
transport, the request for a presentation to council from Subsidium,  
 
O’Leary stated his concern about the 90 day timeframe in the LOI, his desire to see an embrace 
of prolonged public dialogue, his concern about any assumption that council may have all data 
that it needs to make a decision within a 90 day timeframe and assess impact on the community, 
his hope that council can have opportunity to do due diligence and consider broader implications.  
 
Anderson asked Butler when council can be expected to weigh in with additions to any proposal.  
Butler indicated that council has every opportunity to weigh in with ideas at any time. Butler 
reminded council that they are only being asked to consider the non-binding LOI, but there is 
nothing official for them to consider now because no legislation has yet been proposed.  There is 
nothing that would change the current relationship under the lease agreement until legislation is 
proposed.  Butler indicated that CCF attorneys are likely drawing up a draft of a master 
agreement in hoped that it would be looked at within 90 day timeframe but that no other parties 
are involved.  Additional comments were made by Summers and Butler.  
 
The meeting was adjourned at approximately 7:30pm.  
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MINUTES 

OF THE 

COMMITTEE OF THE WHOLE   

OF 

12650 DETROIT AVENUE 

COUNCIL CONFERENCE ROOM (2
nd

 Floor) 

FEBRUARY 2,  2015 

6:30 P.M. 
 

Meeting called to order by Committee of the Whole Chair Madigan at 6:40 PM.  
 
Present:  Councilmembers Anderson, Bullock, Juris, Madigan, Marx, Nowlin, O’Leary 
Also Present:  Mayor Summers, Law Director Butler, Planning & Development Director 
Siley, Members of the public and Monique Smith recording minutes.  
 
(2) Agenda item PROPOSED ORDINANCE NO 2-15 was addressed first in the agenda 
order – Authorize purchase agreement with Liberty Development Company to sell the 
real property located at 1351 West Clifton Blvd. pursuant to Section 155.07 of the 
Codified Ordinances.  (First Reading at the January 20, 2015 meeting)  
 
It was indicated that Planning and Development sent Council the agreement last week, 
that although the Planning Commission had already convened three public meetings on 
the subject mechanics were important to share before seeking approval.   
 
Planning and Development Director Siley provided information on number of residential 
units involvue4d, the required amenities (ex; beds, elevators) – and the push to have 
opportunities for older residents.   
 
Structure of the deal would sell property for nearly a half a million,  includes costs of 
redevelopment, establish value, factor in schools carrying costs; heat and light for five 
years; before granting reimbursement of half a million plus?   
 
Greenfield development wad discussed, post of earnest money, closing scheduled for 
May, Liberty pays sum, no tax breaks, fully taxable property as development occurs.     
 
Agreement would allow for 15 units  -if developer doesn’t performer – City would still 
be owed money (approximate 250,000, $12,050 per unit – (15 units)  
 
Mr. Siley indicated that lessons from Rockport impacted time requirements imposed on 
Developer;  Examples – if 15 not completed in 36 month span – remaining full balance 
per unit structure would no longer apply – City can seek other partner;   
 
Councilmembers asked about what units would be built first, what would costs be; what 
would happen if some units were finished and others were not “swiss cheese holes” street 
side most likely, early estimates were approximately high 200’s but early estimates.   A 
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25 foot buffer was referenced at West Clifton and Northwood and 20 foot of tree line; 10 
feet from property line to curb – to have established blocks for building;  
 
Set backs, alleyways, were discussed; allowing for city trucks and emergency v ehicles -  
maintenance of water and sewer responsibility of housing association to manage –  
 
Closing off of Cannon alley was referenced – Webb Cliff Alley was on plan; curb cut 
added to accommodate emergency vehicle -   
 
Vacation option would be discussed in the future.  Curb from Lakewood Congregational 
was discussed as remaining.   
 
Discussion as to if Mark Twain Apartments were to benefit from any enhancements;   
 
Planning and Development Director indicated that he would likely ask Council to vote 
within 30 days.  
 
(1) RESOLUTION NO. 8771-14 Planning Commission 6-year term 1/1/15 to 12/31/20. 

(Referred to the Committee of the Whole 11/3/14, deferred 1/20/15)  
 
Resolution 8771-14 was deferred.  
 
(3) Planning & Development Director Siley Project Updates  
 
Planning & Development Director Siley discussed Lakewood park; pre-bid meeting of 
last week’s meeting – number of qualified applicants; has been a managed prospecc 
respectful of busy park, bids come back construction plans for closed trails; gazebo, etc;  
under construction from Mayo on 
 
Rockport was discussed with engagement with Forest City; looking at carrying capacity 
of property – update will be at end of month;  
 
Discussion as to why this had to be done again – and it was considered a bit of mixed use 
that market couldn’t’ carry; now problem looking for mix that is mostly residential;  
 
An inquiry was made as to hotel status – a goal of a March, RFP for facilities assessment 
was stated; a need to assess changes from CCF property was referenced and it was 
indicated by the Planning and Development Director that this would be addressed 
separately.  Will look at what’s condition now;  considering lifecycle costs then “drill 
down”.   
 
Question as to redevelopment of Taft School was posed – information on the  2.2  acres 
of land was discussed as a great redevelopment site, indication that the subject was 
broached with the Board of Ed and it was open for further discussion; with additional 
indication of interest from developers regarding McKinley;  
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Swing space specifically was asked and Planning & Development Director indicated that 
no specifics were being discussed at that time; context of Mckinley, property could be out 
of cycle by 2017.  
 
A timeline was discussed as not available at this time.  
Franklin School discussed as possible uses; informed Lakewood City Academy was 
using it;  
Lincoln demo is done, moving to Grant  
 
4) February 2, 2015 Regular Meeting of Council Agenda procedural review 
 
Meeting adjourned 7:18 PM.  
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MINUTES OF THE COMMITTEE OF THE WHOLE 

February 9, 2015 

Auditorium 

 

Present: Councilmembers Madigan, Nowlin, Anderson, Bullock, Marx, Juris and O’Leary 

 

Also Present: Cuyahoga County Health Commissioner Terry Allan, Toni Gelsomino Lakewood 

Director of Human Services and approximately 20 members of the public 

 

Call to Order: 6:00 p.m. 

 

Agenda: Discussion with Cuyahoga County Health Commissioner Terry Allan on health and 

wellness and population health relative to the Letter of Intent submitted to Lakewood City 

Council January 20, 2015  

 

President Madigan made opening remarks and explained the nature of the City’s relationship 
with the Cuyahoga County Board of Health (BOH).  

 

Commissioner Allan introduced and defined the concept of population health. He explained how 

the new environment under the Affordable Care Act encourages public health and clinical 

medicine to work together from a population health perspective. This includes a broad 

examination of the impact of transportation, community supports, maternal/child support and 

wrap around services on health. 

 

He explained the importance of health behaviors such as diet, exercise and tobacco use, among 

others in determining a person’s health status and health outcomes. The impact of health 

behavior is more important to a person’s health than their medical care. 
 

He emphasized the importance of policy in shaping health behavior and health outcomes and 

provided examples related to tobacco. He discussed other behavioral interventions related to 

chronic conditions. He discussed the problem of opioid addiction and public health solutions in 

Cuyahoga County and elsewhere. He stated that social and economic factors are the biggest 

drivers of health status and also the most challenging to address, particularly poverty and 

education. He encouraged focusing on poverty in order to make a lasting impact on community 

health. He also gave examples of how changes in the physical environment can improve health 

status and discussed lead and mold.  

 

He again emphasized the importance of policy in tackling social, economic, and physical barriers 

to health. He offered to look at the impact of health-related policy changes on population health 

in other communities.  

 

Throughout his remarks, Commissioner Allan referred to County Health Rankings, data from 

Better Health Greater Cleveland, and life expectancy data.  

 

 

 

LKWD-PRR292_000064

LKWD-PRR292_000064



 

2 

 

 

Mr. Allan provided a full account of the Board of Health services and initiatives. He expressed 

enthusiasm for working together with clinical medicine peers on new opportunities in population 

health. 

 

Councilmembers asked questions and made comments about the information presented. Interest 

was expressed in identifying data specific to Lakewood, mental health services, and changing 

cultural norms, among other issues. Councilmembers deliberated on the roles and responsibilities 

of Council in relation to the information presented. 

 

President Madigan requested that a map be constructed to depict all health care access points 

within a few miles of Lakewood. 

 

Director Gelsomino made remarks about the success of Lakewood’s lead prevention program. 

She directed Council to additional resources for data on poverty demographics, unemployment, 

and education.  

 

In response to a request, Commissioner Allan stated that he would provide the methodology 

from the life expectancy data.  

 

The dates, titles, and authors of Lakewood’s various needs assessments were clarified.  

 

Public Comment 

 

Ian Andrews of Lakewood Alive  

Mr. Andrews spoke to the importance of healthy and safe housing. He described how 

LakewoodAlive’s paint program helps to abate lead issues. He expressed the need for additional 

work to remediate lead, mold, and to access reliable heating. He asked Council to consider 

preventive care, fresh food, cycling and transit access.  

 

Dr. Terrance Kilroy – Edgewater Dr. 

Dr. Kilroy remarked on the challenges of collecting data in a centralized fashion and asked about 

what items are and are not able to be tracked.  

 

Mr. Allan and Councilmembers discussed access to data and the importance of data in the future.  

 

Committee of the Whole adjourned at 7:40 p.m. 

  

 

 

LKWD-PRR292_000065

LKWD-PRR292_000065



 

1 

 

Minutes of the Committee of the Whole 

February 11, 2015 

Council Conference Room 

 
Present: Councilmembers Madigan, Nowlin, Anderson, Bullock, Marx, Juris and O’Leary 
 
Also Present: Lisa Frye of Subsidium, Council Clerk Mary Hagan, Council Staff Monique 
Smith, 5 members of the public 
 
Call to Order: 5:30 p.m. 
 
Agenda: Discussion with Lisa Frye of Subsidium 
 
Council President Madigan made opening remarks and introduced Ms. Frye. She explained that 
the nature of Ms. Frye’s remarks will revolve around introducing Subsidium, discussing the 
process by which Lakewood Hospital Association (LHA) contracted with Subsidium and the 
exploration and research process Subsidium used.  
 
Ms. Frye introduced herself and her firm. She stated that Subsidium is a 30-person healthcare 
consulting firm based out of Atlanta Georgia. She remarked on the nature of Subsidium’s 
clientele and its work. Subsidium was engaged by LHA in July 2013 to provide an understanding 
of market dynamics and strategic options for Lakewood Hospital.  
 
Ms. Frye provided a brief overview of her 23 years of career experiences in healthcare. 
 
She explained Subsidium’s engagement with LHA in terms of four distinct phases. 
 

Phase I: Context 

In late 2012 LHA trustees looked at the hospital’s deteriorating patient volumes and decided to 
explore options. 
 

Phase II: Strategy 

In July 2013 Subsidium was engaged by LHA to help analyze the situation and the market. From 
July 2013 – December 2013 Subsidium considered all options for the future of healthcare in 
Lakewood. Ten distinct options were considered and filtered through screening criteria. Ms. Frye 
listed the ten options and explained the screening criteria. Ultimately Subsidium determined that 
the best option was to operate the facility as an outpatient-oriented campus. 
 

Phase III: Partner 

Ms. Frye explained that Subsidium took six months to explore partnership options. They 
marketed the hospital locally and nationally through a discrete and confidential RFP process. 
There was no viable offer on the table for an inpatient facility.  
 

Phase IV: Terms 

July 2014 – Dec 2014 was spent negotiating terms with the hospital’s potential partner. 
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In response to Council question Ms. Frye explained that timing was not taken into account when 
selecting a strategy but it was an important consideration when discussing the right partner. In 
early 2014 it became clear that time wasn’t on the hospital’s side. 
 
In response to questions Ms. Frye explained that the RFP was open ended and did not 
specifically outline the ten options for the hospital that Subsidium identified in its analysis. 
 
Councilmember Marx suggested that Cleveland Clinic eroded services at Lakewood Hospital. 
She asked if this was the reason why Subsidium took on a rapid pursuit of a partner. 
 
Ms. Frye replied that Subsidium accounted for the opening of Avon Hospital in 2016.  
 
Councilmember Marx questioned whether it was against the lease to relocate hospital services to  
Fairview and Avon. 
 
Ms. Frye responded that relocation of services is a grey zone because the lease does not say 
anything about Cleveland Clinic’s role in driving patients to the hospital. 
 
Councilmember Marx expressed concerns about the LOI and Cleveland Clinic as a trustworthy 
partner. She questioned how Lakewood can trust Cleveland Clinic to follow through with a 
family health center when it denigrated services at the hospital. She raised concerns about LHA 
not holding Cleveland Clinic accountable.  
 
Councilmember O’Leary asked why Lakewood residents are choosing to receive care further 
away. 
 
Ms. Frye replied that benefit plans and physicians drive those decisions as well as the fact that 
people are increasingly more informed consumers. 
 
Councilmember Bullock expressed confidence in Subsidium’s work. He stated that Cleveland 
Clinic’s upfront financial investment under the LOI binds them to Lakewood and motivates them 
to make the new facility succeed. 
 
Ms. Frye concurred that Cleveland Clinic would not invest $34 million without a plan for how to 
get a return on this investment. Additionally, the LOI stipulates that the Clinic will put $32 
million in city-controlled foundation which will help the community to control its own destiny. 
The foundation money can be used to invest in population health/public health initiatives. 
 
Councilmember Bullock asked if additional safeguards can be instituted such as outlining the 
service lines to be provided at the new center. 
 
Ms. Frye advised that it can not be successfully predicted which services will be important in the 
future because of the fast pace of change in health care. She advised against trying to 
contractually hold Cleveland Clinic to services. 
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In response to the inquiry of a Councilmember Ms. Frye clarified that it was not in the scope of 
Subsidium’s work to examine the implications of the current lease agreement, but rather to look 
forward. 
 
Councilmember Nowlin asked what would happen if the hospital continues to be run under the 
existing lease and Council takes no action.  
 
Ms. Frye responded that based on financial forecasts under different scenarios the projections 
showed that the hospital would run out of money in 2018 and lose its cash/ investment balance.  
 
Ms. Frye provided additional detail on the process of selecting a partner. Subsidium received one 
other formal proposal that was later withdrawn. Ultimately Cleveland Clinic provided the only 
proposal. Once Cleveland Clinic was selected as a partner negotiation of terms began. Ms. Frye 
outlined LHA’s deal breaker issues: 

 Financial risk of transition must be borne by the Clinic and not by LHA. 

 Ensure that Lakewood gets enough money to have an “insurance policy” to make 
investments into the health needs of the community 

 
In December 2014 the Clinic and Subsidium came to a preliminary agreement in the form of the 
LOI and the LHA Board of Trustees approved it.  
 
Councilmember Anderson pointed out that the service losses at the hospital are not a result of 
obsolescence but rather because they are being transferred to be performed elsewhere.  
 
Ms. Frye acknowledged this but pointed to a combination of factors including drastically 
decreased hospital admissions nationally and locally. She stated that LHA would have to invest 
$100 million to make Lakewood Hospital an inpatient facility for the next 20 years. She advised 
that this would be a poor investment.  
 
Councilmember Madigan stated that an upcoming financial review meeting will discuss how we 
got to where we are.  
 
Councilmember Nowlin referenced a statement made by Ms. Frye that there is no definite legal 
opinion about whether or not the Clinic is obligated to fund operating losses and negative cash 
flow throughout the remainder of the lease. He asked why this matter remains unsettled. 
 
Ms. Frye explained that the lease is unclear in this regard. She advised that if the lease runs to 
2026 Lakewood Hospital could be $200 million in the hole and it is not clear who would be 
responsible. She predicted that if losses continued that Cleveland Clinic might pressure City 
Council to take action on the basis of patient safety. 
 
Councilmember Nowlin questioned how the Clinic could transfer patients, services, and 
providers to other facilities and not be accountable for the decline in use of the hospital.  
 
Ms. Frye responded that the lease never contemplated such a situation.  
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Councilmember O’Leary and Ms. Frye had a back and forth on the amount of the terms and the 
implications for the different parties involved. Councilmember O’Leary expressed concern that 
there was not enough information provided on this topic. 
 
Public Comment 
 
Dr. Kilroy - 15431 Edgewater 
Dr. Kilroy remarked on the development of the original lease and relayed his understanding of it 
in regards to the stipulation of inpatient beds. He discussed a market analysis performed in 2000 
regarding the volume of surgeries and medical diagnoses broken down by healthcare entity. He 
would like to compare that analysis to the market today. He commented on the number of beds in 
the region, stating that unless Fairview increases its number of beds then Lakewood will be short 
beds.  
 
Alec Furlen - 1540 Wyandotte 
Mr. Furlen asked if the proposed land use slide prepared by Subsidium or Cleveland Clinic.  
 
Councilmember Juris clarified that any proposed land use is simply a place holder/initial sketch. 
Anything permanent will have to go through the City’s vetting process. 
 
Nancy Roth – 12700 Lake Ave 
Ms. Roth expressed concerns about the LOI and asked for copies of the RFP. She suspects there 
are other interested parties who would like to take over the hospital. 
 
Councilmembers and members of the public discussed the legal and political climate at the time 
of the original lease with Cleveland Clinic. 
 
Steve Dever – 13363 Madison Ave. (business address)  
Mr. Dever requested LHA meeting minutes for more information about why we are in this 
situation. He asked Council to evaluate legal options for violations of the terms of the lease. He 
suggested that the original author of the lease present to Council an explanation of the interests 
involved during the formation of the lease. 
 
Alex Belisle - 1438 Grace Ave. 
Mr. Belisle asked what explains the drastic decrease in admissions to Lakewood Hospital. He 
asked if a survey has been done. 
 
Ms. Frye replied that a significant decrease in inpatient admissions has been experienced across 
the region and that the trend is even more drastic at Lakewood Hospital. While no survey has 
been conducted, the Ohio Hospital Association database reveals shifting patterns in admissions. 
 
Councilmember Bullock summarized that the conversation is about three things – the healthcare 
marketplace, trends at Lakewood Hospital, and the proposed LOI. Each is distinct but 
overlapping and related. He identified key questions that must be answered to move forward 
including: 
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 Are we wise or foolish to go forward with Cleveland Clinic as a partner? 

  Do we have enough of a safety net to engage in this deal? 

  What has happened up to now and how can we enter the future with confidence? 
 
Councilmember Anderson deliberated about Council seeking independent counsel through a RFP 
process. 
 
Councilmember O’Leary remarked that the City was not a party to the LOI or the discussions but 
that much of the discussions affect the City. He questioned whether Council has a broad enough 
perspective to make a decision. 
 
Councilmember Madigan reminded Council that Lakewood residents and neighbors serve on 
LHA.  
 
Councilmember Bullock stated that it is valid and legitimate for Council to pursue additional 
expertise to help vet the proposal.  
 
Committee of the Whole adjourned at 6:15 p.m. 
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MINUTES 

OF THE 

COMMITTEE OF THE WHOLE   

OF 

12650 DETROIT AVENUE 

COUNCIL CONFERENCE ROOM (2
nd

 Floor) 

FEBRUARY 17,  2015 

6:00 P.M. 
 

Meeting called to order by Committee of the Whole Chair Madigan at 6:40 PM.  

 

Present:  Councilmembers  Bullock, Juris, Madigan, Marx, Nowlin, O’Leary 

Also Present:  Mayor Summers, Law Director Butler, Planning & Development Director Siley, 

Members of the public and Monique Smith recording minutes.  

 

Mr. Anderson absent.  

 

The meeting opened at 6:00 PM,  
 

 

February 17, 2015 Regular Meeting of Council Agenda procedural review 
 

PROPOSED ORDINANCE NO 2-15 – Authorize purchase agreement with 

Liberty Development Company to sell the real property located at 1351 West 

Clifton Blvd. pursuant to Section 155.07 of the Codified Ordinances.  (First Read 

1/20/15,  Committee meeting 2/2/15, 2
ND

  Reading 2/2/15)  
 

Discussion began with McKinley development information provided by Planning & Development 

Director Siley indication that goal was to create development with other housing types like 1st floor 

housing options; 40 unit development proposed, design allows for construction flexibility – zoning 

flexibility.  

 

The RFP versus RFP was discussed; indication that idea was to partner on what to do and not dictate; 

special consideration given to quality of design for materials on all four sides; curb cut on Northwood 

was discussed with indicate to accommodate larger vehicles.  

 

 Key consideration has always been quality of design/materials on all 4 sides 
 Other key consideration  discussed:  
 step down scale from taller neighboring buildings to existing residential on Northwood 
 Respond to neighbor concerns from Northwood with focus on traffic speeds,  looking at traffic 

calming such as  having buildings  closer to street 
 Materials look was discussed – indication of  all brick on majority, bay is real stucco, cement board 

siding on back, provided details even on windows and railings 
 Other important piece is pedestrian connectivity to street and other units 
 1st fl masters are mostly duplexes, maybe one triplex, response has been that duplex is better 

than multiple units for 1st floor master 
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 Community green within center of development also achieves some epa goals with pervious 

materials 
 Since about Sept, project has matured, has been looked at from many perspectives, neighborhood 
 Liberty wants to break ground in July, asking for approval on development agreement tonight and 

zoning 
 Execution on purchase agreement gives time for Liberty to do due diligence and stay on schedule 

to break ground in July 
 Question was asked about first floor ; basement – indication there would be basement;  
 Garages will be level in back, might have steps from back door 
Discussion regarding “claw backs: - indication that  goal was to protect city's interest if developer 

doesn't perform, but also step out if a certain amount has been invested in project, so magic number 

is 15 units; at 15 unit mark, City alienate interest to clawback, probably 5 mm in investment, if non-

performance, property reverts to city and City then can seek new partner 
o Discussion was if the success here could be replicated in other areas of Lakewood; 

referencing what target markets were used;  Impression is higher end material used; 

approximate price range was posed.  Residents outside of Lakewood targeted? 
 Materials such as all related brick, palette of colors approved for stucco, hardy siding is 

cementious with 50 yr. life span and doesn't require painting; price points are prob high 200's low 

300's, not condo / you buy your unit; what they are seeing in market study is appeal to whole 

range; initial concept was empty nesters but now seems professionals and families can be 

potential; they have had pretty vigorous response from buyers who want to get in line; if 

approved  Liberty will start marketing as early as next week; will look at both inside and outside of 

Lakewood buyers - maybe some expats who want to migrate back 
 Comments were made about  retaining residents;  that the development appeared to target 

diverse age range and not just one group,  
 The uniqueness of Lakewood was discussed – development  not a condo situation and 

consideration of HOA and trash removal, etc managed privately.  Questions of possible issues with 

integrating a homeowner's assoc. as another layer that could either frustrate residents, ex: if 

homeowner would call city hall and complain about trash pickup and HOA is not addressing 

concern about neighbor or trash pickup, would this be kind of like block club even while council 

may have a role to become involved with HOA? 
 Roadways design  to accommodate city service vehicles and city could potentially pick up trash or 

they could opt to go private; most likely issues will be civil matter between parties 
 The review of how 500 thousand was arrived ; indicate was discussed to estimate value, taking 

control of site as city’s goal to de elop “clean/clear/carry site and help school recover costs;  

costs came to $500M, other value will be in neighborhood of $12mm? 
 Discussion as to how proceeds will be accounted;  indicate 2/3 City, 1/3 school spit and an extra 

200 million going to schools;  city has to recoup costs;   

 

Motion was made and seconded to recommend approval at the Council Meeting that night.  

All members present voting yea.  

 

Motion adopted.  PROPOSED ORDINANCE NO 2-15 Recommended for 

adoption.  
 

**** 
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Motion by Ms. Madigan, and seconded to enter executive session for deliberation of Board 

candidates; Roll Call was taken:   

 

Yeas:  Bullock, Juris, Madigan, Marx, Nowlin, O’Leary  
Nays:  None  

 

Committee entered Executive Session at approximately 7:00 pm.   

Exit executive session at 7:10 PM 

 

PROP. RES. 8771-14 Planning Commission 6-year term 1/1/15 to 

12/31/20. (Referred to the Committee of the Whole 11/3/14, deferred 

1/20/15)  
 

Following session, vote was discussed to be deferred until Mr. Anderson returns.  .   

**** 

General conversation about Community Outreach re:  Letter of Intent 

submitted to Lakewood City Council January 20, 2015.  

 
 Committee of the Whole Chair indicated that  there will continue to be opportunity for discussion 

of LOI on every COW agenda and additional meetings can be added if needed; regarding timing 

around LOI, how does timing of creation of Active Living task force coincide, if at all? There are 

questions about this in community.  

 
 Committee Chair Madigan provided background on Task Force referencing discussion about 

recreation specific to field maintenance and formal introduction of Task Force coming from a 2013 

docket item.  
 Discussion as to if Active Living task force was evaluating opportunities should there be  open 

acreage on hospital property;   
*** 

PROCEDURAL REVIEW  WAS HAD  
 Madigan - procedural review 

o Will provide COW reports from 2/9, 2/11 and today - will submit written report later 
 Meeting adjourned at 7:27 
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Minutes of the Committee of the Whole 

February 23, 2015 

Council Conference Room 

 
Present: Councilmembers Madigan, Nowlin, O'Leary, Anderson, Bullock, Marx, Juris 
 
Also Present: Lakewood Hospital Foundation (LHF) President Ken Haber; Mike Harrington, 
Controller at Cleveland Clinic Foundation (CCF); Ankit Chabbra, Sr. Director of Finance for 
Lkwd and Fairview Hospitals; Council Staff Monique Smith; members of the public 
 
Call to Order: 6:06 pm 
 
Madigan opened the meeting and asked invited speakers to introduce themselves, which they did 
as follows:  

 Ken Haber - Lakewood resident for nearly 40 years; Serving as trustee on Lakewood 
Hospital Association (LHA) board and as President of LHF.  He noted that his hospital 
board roles are volunteer roles. 

 Mike Harrington - Controller and CFO at CCF; a CCF employee of 8 yrs 

 Ankit Chabbra - Senior Director of Finance for Lakewood and Fairview Hospitals; an 
employee of CCF for 5 years and in his current role for 3 years 
 

Madigan thanked and welcomed the speakers and audience members. She noted that all council 
discussions on the hospital are publicly noticed. 
 
Haber stated that he wanted to help council understand the basic accounting behind the Letter of 
Intent (LOI) for Lakewood Hospital and highlight some information.  He also shared printed 
copies of Power Point slides (see attached). 
 
After Haber talked about each of the slides, council asked questions. Marx asked where the 
Foundation concept came from. Haber replied that it goes back to the LHA strategic options 
exploration process that started 2 years ago, which used the following guiding principles for any 
option that was pursued: 
 
1.) Had to meet community needs on broad scale; today's hospital is not serving all community 
2.) Had to be financially viable 
 
Haber indicated that LHA asked “What does the community need?” He indicated that some 
needs will arise in the future, while some are already needed to support health care today.  For 
example: Haber pointed out  that the community has been hearing about health-related 
transportation needs throughout the hospital deliberation process.  He suggested that this is a 
need that could be supported with money, and that LHA and LHF wanted to have as much 
money as possible to fund such things.  He indicated that the overall idea was driven by the goal 
of meeting future health care related needs of the community. He expressed his belief that 
$24MM is very significant amount to seed that effort. 
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Marx indicated that transportation is one of her biggest issues, and personally feels that this 
service should not come out of community foundation expenses.  She indicated that CCF should 
provide a shuttle. She asked if CCF has thought of this, and would they offer such a service? 
Harrington indicated that transportation has been provided at other CCF community hospitals. 
He remarked that if someone comes in for emergency care and can't be served at new site, there 
needs to be transportation. He suggested that it could be considered in a new Definitive 
Agreement.  He stated that CCF does have an elaborate shuttle service, and that it is something 
that can be considered. Marx stated that this is important because Lakewood is a city that 
encourages walking, which means that many residents don't have transportation. Haber referred 
to slide 73 as a reference with examples. He suggested that if the foundation earned 5% to 6% 
interest per year on $25 million, that amount alone could fund $1 million to $1.5 million per year 
for wellness needs. 
   
Marx discussed a CCF mobile stroke clinic by Dr. Rassmussen that she had attended.  She stated 
that she would like to request a mobile stroke unit in Lakewood if there won’t be a hospital.  She 
indicated that this may allay some health concerns and support the needs of the community. She 
indicated that she wants to make sure that this is on CCF list of things provided to Lakewood. 
Harrington replied that this is a timely request, as CCF is looking at adding another unit.  He 
stated that there is currently only one unit in the area, and it could be a challenge to serve both 
sides of city with it.  He added that the unit has CT scan capabilities and has had dramatic 
results. Madigan remarked that CCF representative Dr. Donnelly talked about this at a Lakewood 
community meeting, and it represents the kind of creative ideas that are needed. 
 
O'Leary discussed Subsidium presentation slides that showed the breakdown of negotiated 
amounts in the LOI.  He questioned some of the negotiated dollar amounts and the value given to 
a medical services building on Columbia Rd. in Westlake. Bullock asked if all of these details 
are open to negotiation. Haber replied that they are, with the LOI being just a starting point. 
O’Leary indicated that it would seem that negotiated amounts should really be a product of the 
value of all assets being sold instead of starting with a list of assets and their value.  Haber 
remarked that this is not like buying a business in that the hospital trustees will be winding down 
a balance sheet. He added that he does not disagree some of the points that O’Leary made, 
though this deal is a different kind of case.  
   
Marx asked about the value of hard assets inside hospital and whether an inventory had been 
done. Chabbra indicated that there was an inventory.  Anderson asked about skilled nursing bed 
licenses and was told by Chabbra that they were sold.  
 
Anderson, Bullock, Chabbra and Haber discussed the timeframes that are being used to calculate 
asset value. Chabbra remarked that in order to calculate the value of assets, parties to the LOI  
had to pick a date against which they could calculate everything.  Haber remarked that a new 
Definitive Agreement could reset the start point if that were agreed upon in negotiations.  He 
indicated that while it is worthwhile to understand the numbers in the LOI and how they were 
used, it will be the Definitive Agreement that will determine final numbers. Haber also remarked 
that there are risks on both sides of the agreement and a question will be whether parties want to 
share risks or take upfront payment as we did in the LOI.  
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Madigan asked the speakers to go over risks in the health care market overall. Harrington 
indicated that there is a significant amount of reimbursement uncertainty.  He stated that one big 
risk factor for Lakewood Hospital is Medicare expansion. A significant portion of patients who 
are categorized as “no-pay” moving into Medicaid is a positive change, especially in Lakewood, 
which is serving a significant population of self-pay and no-pay patients. Has been nice upside to 
hospital, some concern won't be extended, so immediate risk.  
 
Harrington indicated that another risk is continuity of independent providers on medical staff.  A 
concern is what happens to the population of independent physicians if purchased by a 
competitor and doctors take patients with them. Harrington also indicated that the $50 million in 
investments that sit on hospital balance sheet could face typical investment risks.   
 
Anderson asked for discussion about trends with regard to Medicaid and self-pay patients. 
Harrington indicated that CCF has seen a shift of patients to Medicaid.  He added that with 
Medicaid expansion, many people are eligible for the program who did not previously have 
insurance. In Lakewood there is a higher proportion of self-payers than in the CCF system as a 
whole. He noted that Medicaid reimbursement is about 17 cents on the dollar, which barely 
covers variable costs.  He added that Medicaid is CCF's lowest payer, but it pays better than self-
pay, which is usually 2 or 3 cents on the dollar.  Madigan remarked that the growth of poverty is 
not just in Lakewood, and Harrington agreed.  
 
Marx asked if physicians in the proposed health center would be accepting Medicaid.  
Harrington said that yes they would, and that CCF opened up contracts with all managed payers. 
Marx indicated she had heard that generally family centers do not accept Medicaid.  Harrington 
indicated that in the past year CCF changed its policy to accept all plans.  Madigan remarked that 
it is definitely rumored in the community that Medicaid is not accepted. Harrington indicated 
that pediatric is where formerly Medicaid had not been accepted, but specialty had been 
accepting it.  
 
Juris asked what revenues could be anticipated if a new agreement agreement is signed. 
Harrington indicated that CCF is assuming risk and anticipates $10MM topline cashflow loss 
from operations.  He added that there are estimates that it could be much larger.  He stated that 
their challenge is to provide job continuity and not have a mass exodus of employees from the 
hospital. It was indicated that the $10 million is most concerning to Harrington of all numbers. 
 
Juris asked how LHA came to own the building on Columbia Rd.  Haber indicated he would 
have to look that up, but assumed it was about expanding service area. Juris discussed the overall 
value of the building and Harrington indicated that he may be able to identify purchase costs and 
renovations. Haber added that there are also tenant costs and shared his opinion that the $8.2 
million estimated value for the building should not be seen as the final value.  
 
Nowlin asked why appraisals would not have been obtained during LOI process. Haber stated 
that there was not enough time. Madigan asked who would pay for that. Harrington remarked 
that that point could be negotiated. Haber added that it could be discussed how many should be 
done or if parties could split one.  He noted that extending the timeline is an issue. 
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Anderson noted that while numbers for operating income line up, there are other lines that show 
net total of revenue in the black. He asked how these show that the hospital is losing money and 
referred to data from the American Hospital Directory. Harrington indicated that he could take a 
look and make sure they reconcile. Haber added that all numbers are audited. Harrington 
suggested that certain calculations may be done by state around reimbursement. Anderson asked 
if Medicaid reimbursement is a revenue. Harrington said that yes it is. 
 
O’Leary asked how the opening of the new hospital in Avon affects the timeline for Lakewood 
Hospital.  He further asked if Lakewood would be on such a tight timeline if Avon weren’t 
opening. Harrington indicated that a major significant concern is employees trying to transition 
to either the new Avon site or other sites in the CCF system.  In addition, CCF wants to ensure 
continuity of care. O’Leary asked if the LHA balance sheet is tied up in this conversation. 
Harrington indicated that this is the rationale behind the upfront payment that is contemplated in 
the LOI. Bullock discussed LOI being incentives built in and asked if there are negative 
incentives to shift patients early. Harrington indicated that a risk would be if nurses have to be 
brought in at a premium to keep Lakewood Hospital running. In that case, there would be a loss 
on CCF.  
 
Haber added that because CCF has never done this before, there is a big risk. He pointed out that 
in the LOI, CCF intends to keep Lakewood Hospital open through 2016 as long as quality of care 
is supported.  He suggested that council consider whether there is a trigger point that can be 
agreed upon upfront, possibly related to things such as quality standards or safety.  He asked 
what is the threshold on economics? He remarked that he is not representing LHA on these 
points, but rather making a personal comment. 
 
Marx asked if employees are going to be transferred or will have to reapply for jobs within the 
system if the hospital were to close. Harrington indicated that they will have to apply, but would 
be given preferential treatment. Marx remarked that in reality employees may not be re-hired. 
Harrington stated that the intent is that any good employee who wants a job will be placed in a 
job. He added that there are 1000 open positions in the system and should be plenty of options.  
Marx asked about employee seniority and whether all benefits are protected? Harrington said 
yes. 
 
Nowlin discussed the timing of the proposal deadline and the hospital closure. He indicated that 
the 90 day proposed deadline for the LOI needs to be flexible. He also asked when staff would 
likely be moving to Avon now that they know what's going on. What if we got held up in  a 
holding pattern?  Harrington indicated that most wouldn't be tapped to be hired sooner than 90 
days before opening. Haber remarked that announcing the closing of Lakewood Hospital 
increases risks for CCF. 
      
Bullock asked how many employees were expected to be at the future health care facility 
proposed for Lakewood and what if an ambulatory surgical center were included? Chabbra 
indicated the numbers were somewhere from 150 to 250 jobs at the new Family Health Center,  
depending on types of services to be provided.  Harrington added that there could be another 25 
to 50 employees depending on activity, though there are currently more operating rooms in the 
area than there is capacity for. 
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Juris asked what type of net would there be as far as employees at a new facility, and what about 
moving physicians in. Chabbra remarked that though the details of a proposed Family Health 
Center are still being worked out, there could be some consolidation. He added that it depends on 
what is put into the health center.  He suggested that if a service doesn't already exist in 
Lakewood, it could potentially be added. 
 
Madigan asked why Lakewood is a good place for a freestanding ER. Chabbra indicated that a 
reason for having an ER here is because this is one of the more highly utilized departments at the 
current hospital.  Also, the Community Needs Assessment showed a need.  Harrington indicated 
that medical professionals could speak more to this question.  
 
Public Comment -  
 
Pam Smith, 1528 Elmwood - Smith served as city councilperson for 12 years, and served for 14 
years as a hospital trustee. She indicated the following: Health care has been changing for many 
years, and providers are moving toward the same goal of keeping citizens healthier than they 
have ever been.  She has been a party to the city’s contracts with both University Hospitals and 
CCF.  She indicated that the Columbia Rd building was built with Lakewood Hospital funds, so 
it is a net gain to get funds back for city. She added that it was not city money that was used to 
buid it.  She remarked that the CCF and Lakewood Hospital partnership is an odd animal. She 
asked: What if there were room at a new facility to work with children and teachers on health 
care? She indicated that all populations need help no matter the income level, and she hopes that 
the city has a facility that serves all at the end of day. 
   
Dr Kilroy asked if there still acute care licenses and will CCF use them to open Avon? 
 
Tom Monahan - 1487 Waterbury Rd:  
Monahan discussed skilled licenses. He asked what is the value of those already negotiated? 
Chabbra estimated the value to be $15k per bed.  Haber estimated about 15 to 25 beds. Monahan 
asked why all conversations had been done in private until now. Haber indicated that 
conversations started 2 years ago, and parties were very conscious of employees, doctors and 
patients because all options were only a "what if".  Haber further indicated that when reaching 
out to other systems, there had to be confidentiality and all discussions were tentative.  He 
indicated that parties knew that if there was a conclusion, there would be public discussions such 
as those that are being held now. Haber stated that it was always intended to stand in front of 
community and discuss. Monahan remarked that CCF killed hospital as in “death by a thousand 
cuts”. He stated that the LOI is the worst contract he had ever seen. He indicated that since 1996 
he has said the current arrangement is bad for the city. He stated his belief that if council accepts 
the LOI, resignations are called for. 
 
Woody Calleri - Arthur Ave resident: 
He asked if about the property at Columbia Rd. and whether the appraisal of it is a real estate 
appraisal or a business appraisal based on revenue. He suggested that there is more value than 
just piece of property based on business being brought in. Harrington indicated that when an 
appraisal is done, it will be based on comparable buildings and will use revenue stream as part of 
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the calculation.  Haber added that the hospital foundation receives strictly rental income from the 
building, and it was appraised based on use today by a broker. 
 
The meeting was adjourned at 8:39 PM. 
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Minutes of the Committee of the Whole 

March 2, 2015 

Council Committee Room 

 

Present: Council President Madigan, Anderson, O'Leary, Nowlin, Marx, Juris (6:08 pm) 

 

Also Present: Public Works Director Beno, Human Services Director Gelsomino, approximately 10 members 

of the public 

 

Call to Order: 6:02 p.m. 

 

Madigan opened the meeting by giving the floor to Beno for updates on Public Works projects.  He indicated 

that there are a number of sewer projects happening and highlighted those in the west end and Edgewater 

neighborhoods.    

 

Regarding the Madison Avenue paving project, Beno indicated that paving would start around end of March.  

He noted that the plan would shift from addressing the project in 4 segments to 3 segments, with each taking 1.5 

months to complete. The first section of paving include the area from Riverside Drive to Mars, the second 

would be from Mars to Wyandotte, and the third would be from Wyandotte to W. 117.  The entire street is 

scheduled to be complete by September. There is also a signal project is scheduled for completion on July 15th.  

Other projects include 5 water line streets starting with Summit Ave, which had begun earlier in the day.    

 

Regarding regular street paving, Beno indicated that the city went out to bid in April and work would happen 

throughout summer.  O’leary asked if there is a complete PCR (Pavement Condition Report)? Beno stated that 

he would bring it to the Public Works committee meeting this week.  It was asked if all streets recommended by 

the report are the same as previously discussed?  Beno answered yes.  Mr. Anderson asked about the southern 

half of Woodward.  Beno indicated that a waterline will be done there from Hilliard to Delaware and repaving 

from Hilliard to Lakewood Hts. 

 

Madigan then asked O'leary to discuss his request for an economic impact study on the proposed closure of 

Lakewood Hospital. O’Leary indicated that there is no draft of an RFQ for an economic impact study and that 

he was still in process of putting it together. He noted that the council clerk has provided past examples that 

O'Leary would review.  He indicated that he wants councilmembers to share input as well.  

 

Anderson expressed his appreciation for O’Leary’s item.  He indicated that he likes the notion of an economic 

impact study and is interested in seeing where there are gaps between the data in the impact study and what data 

exist in house. 

 

Juris indicated that he is struggling to understand how O'Leary sees the study working. He asked: How will we 

frame questions? Who are we seeking to help us? How much are we willing to pay? How much information can 

we gather on our own by surveying the community? Juris indicated that he sees the purpose of an RFQ as 

asking for help with info that council can't gather on its own.  He indicated that the topic of economic impact 

does warrant conversation, but council should not necessarily get bogged down in an RFQ.  He suggested that 

conversations with members of the community might be better. 

 

O'Leary indicated a desire to learn what info could be generated that would not duplicate what's in house. 

O’Leary indicated that he does not know what kind of info is in house. He indicated that he was not informed of 
what efforts the Planning and Development Director are undertaking and what is being generated.  
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Madigan asked if O'Leary had received Pae's financial impact memo that was emailed to council. She noted that 

COW's are not the only time that council could be seeking info. 

 

Public Comment –  

 

David Stein, 1495 Clifton Place: 

Mr. Stein indicated that he is a 26 year resident and owner of Plantation Home and Cotton. He was present to 

read a statement from the Downtown Lakewood Business Association (DLBA; see attached statement) and 

make comments on the LOI. He indicated that there was excitement for potential redevelopment, but that there 

should be robust conversations about the plan with all parties. Stein indicated his belief that he can speak to the 

topic of economic impact as a business owner. He indicated that he has gotten DLBA together, vetted the 

hospital proposal from their vantage point, talked to the mayor, and concluded that the proposed changes are a 

positive project for Lakewood’s commercial corridor.  He believes the changes won't hurt economically because 

today's hospital is essentially a building with beds as opposed to a new facility that will bring people actively 

using the facility who could walk/travel the business district. In 13 years of owning Plantation, his business has 

not seen positive impact from hospital, which he indicated he knows by always asking customers what brought 

them in.  DLBA is most concerned with design and what it will mean to frontage of Detroit.  They see the 

proposal as an overall positive for the community not just for the business district.  He asked about bringing in 

an outside firm to address redevelopment and analyze opportunities such as how much retail could become part 

of new development, how much greenspace there could be, and where to locate buildings.  He expressed 

enthusiasm about the potential to make Lakewood a forerunner in wellness and health. He stated that DLBA 

meets the first Thursday of each month in the LakewoodAlive office at 8am 

 

Bullock thanked O'Leary for prompting a discussion on economic impact. He suggested that areas for 

consideration may include conversion of health care center patients to shoppers, among others.  

 

Madigan reminded colleagues that she had published a schedule of hospital discussions to be held during 

upcoming Committee of the Whole (COW) meetings, with the first economic development discussion 

scheduled for 3/30. Nowlin indicated that he is struggling with the question of what we are comparing the future 

to and what happens if we do nothing. 

 

O'Leary indicated that there may be some people who are assuming that his request for a study is coming from a 

desire to show a forgone conclusion. He indicated that a study does not need to benchmark against anything but 

rather show whether potential impact is positive or negative and to minimize unforeseen impacts. He indicated 

that council owes it to itself to not leave any stone unturned. He indicated that the study is not designed to bog 

down the hospital deliberation process, but rather to look at opportunities and challenges. He indicated that if 

the city is able to spend money on a communications firm, it could benefit the public to invest funds in how to 

successfully communicate with them about the proposed changes.  

 

Marx thanked Stein for being there and invited his group to participate in a COW. She expressed concern about 

how they perceive council's job and indicated that Stein’s positive feelings help to assure her. She indicated that 

the city is not going to have an opportunity to have this much land available in the foreseeable future and that 

the community may want to pick and choose certain types of development. She also indicated that the loss of 

payroll tax resulting from the hospital closure and how to make it up is a concern. She expressed concern about 

any possibility of having to ask for a tax increase because of this and wants residents to know that council did 

its due diligence in its deliberations about the future of the hospital. 
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Stein added that in talking with some of the more than 60 merchants in the district, some didn't understand the 

impact that the proposed changes might have.  He indicated that they would welcome an opportunity to work 

with council to improve everyone's understanding of the proposal and its potential impact. 

 

Madigan indicated that a  loss of payroll tax has been one of the biggest concerns for all parties involved in 

hospital discussions. She agrees with Bullock’s sentiment that there is only once chance to do it right when it 

comes to making proposed changes. 

 

Anderson added that the potential impact of the proposed changes is partly contingent on what the 

redevelopment designs might look like and how the business corridor will look and be linked together. 

 

Agenda item #3 - 

 

Anderson stated that the RFQ to obtain legal counsel had been reviewed and that he wanted to see input from 

colleagues to find out if this RFQ and the Subsidium report are providing enough information for everyone to 

make sound decisions.  He would like to have legal counsel involved with Council every step of the way even 

though it will be a few weeks before counsel is available.  He asked: What are the implications if council waits 

vs. moving on the LOI now, and has Subsidium explored all options?  

 

Marx expressed that she is feeling daunted by the challenge of figuring out what questions to ask and was glad 

Anderson brought this up at this COW.  She is hoping counsel will help guide council in terms of what 

questions to ask and who to ask them of.   

Madigan indicated that the law firm that the city is hiring is not just the mayor's hire. The law firm is to be used 

for council as well, and some members of council have participated in the design of the RFQ seeking a law firm 

as well as interviews with candidates.  

 

Anderson expressed concern that council was already a month into the hospital deliberation process and didn’t 
have outside counsel. He indicated that he wanted to learn whether the Subsidium report’s 10 options are the 

only ones that the community should consider.  

 

Bullock expressed his belief that that Subsidium has done a solid job in his experience with them as a trustee of 

the Lakewood Hospital Association (LHA), though he agrees with the tenor of Anderson's comments. 

Regarding the legal RFQ, he indicated that the law was not Subsidium's expertise. He stated his support for his 

colleagues' interest in getting whatever help they need to do the job of considering the hospital proposal. 

 

Nowlin indicated his view that Anderson's questions are right and suggested that a legal firm will be equipped 

to say whether the proposed deal is good or bad. He also indicated that the chosen firm should do due diligence 

related to the proposal and should be able to tell council if it needs another consultant. He suggested that council 

rely on counsel to say what questions they should be asking and then determine the next step in terms of 

retaining a consultant.  

 

Anderson expressed his interest in checking the work of Subsidium and making sure that questions are 

answered, along with concerns about being in a time crunch. He asked if council can move forward before legal 

counsel is decided. He asked that the Law Director provide update on the RFQ. 

 

Agenda item #4 – Planning Commission Appointment  

The appointment was narrowed down to 2 candidates. O'Leary expressed support for Mr. Kyle Baker, stating 

that he has many experiences that provide him with useful background for the appointment. 
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At 7:04 PM, Madigan moved to go into Executive Session to discuss the Planning Commission appointment. 

The vote was seconded and then passed unanimously. 

 

At 7:28 PM, council exited Executive Session. Madigan re-opened the meeting. O'Leary made a motion to 

substitute Kyle Baker into the appointment legislation, seconded by Anderson.  A roll call vote was made with 

the following votes: 

 

 

 Juris - no 

 Marx - yes 

 O'Leary - yes 

 Nowlin - yes 

 Anderson - yes 

 Bullock – yes 

 Madigan -  

 

The motion passed.   

 

The meeting was adjourned at 7:30PM. 
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Minutes of the Committee of the Whole 

March 5, 2015 

Auditorium 

 

Present: Council President Madigan, Councilmembers Anderson, Bullock, Juris, Marx, Nowlin 

and O’Leary 

 

Also Present: Mayor Summers, Director Gelsomino, Director Pae, approximately 12 members 

of the public, Bruce Geiselman of Cleveland.com, and the following Lakewood Hospital 

Association (LHA) Trustees 
o Gary Pritts 
o Bill Gorton 
o Ellen Bryztwa 
o Kathleen McGoray 
o Curt Brosky 
o Ken Haber 
o Joe Gibbons 
o Rebecca Patton 

 

Call to Order: 8:06 p.m. 
 

LHA Trustees Discuss Letter of Intent (LOI) for Lakewood Hospital  

 

The Committee heard from Lakewood Hospital Association members on a number of topics 

related to the Letter of Intent for Lakewood Hospital.  Topics included their knowledge and 

experiences related to health care changes in Lakewood and beyond and ideas for use of wellness 

practices to improve community health.  

 

Some trustees described hopes for programs that might make Lakewood a leader in health 

programming. Mr. Pritts referred to the Community Health Needs Assessment and asked 

attendees to think about epidemics like childhood diabetes, heart disease and others that occur 

because of lifestyle as well as alcohol and drug addiction needs. He hopes to see Lakewood 

become the West Side center for lifestyle change regimens, with patients being referred as part of 

primary care.  Ms. Patton suggested the idea of a coordinated activity such as a health/wellness 

fair that might be handled by a new health foundation which could get other partners involved 

such as the local YMCA and independent physicians. Ms. Bryztwa mentioned the model of 

“Medical Fitness” in the Akron General Health System and suggested that Lakewood could 

adopt such a model with money from the Cleveland Clinic.  

 

Discussion from councilmembers included skepticism about Cleveland Clinic as a partner, 

perceptions about transfer/elimination of services from Lakewood Hospital and negative impact 

on revenue, concern as to where practitioners will work in the event of no hospital, expectations 

of providing LOI decision within limited timeframe, and the need for openness and information 

from LHA or a future foundation. Comments were made about the discretion needed in 

negotiating agreements as well as Council’s role in protecting the public’s interest.  
 

The Meeting adjourned at 9:53 PM. 
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Minutes of the Committee of the Whole 

March 9, 2015 

Auditorium 

 

Present: Council President Madigan, Councilmembers Anderson, Bullock, Juris, Marx, Nowlin and 

O’Leary 

 

Also Present: Mayor Summers; Human Services Director Gelsomino; Fire Chief Gilman; Glenn Coyne 

of Cuyahoga County Planning Commission; members of the public.  

 

Call to Order: 6:05 p.m. 
 

Transportation considerations related to the Letter of Intent (LOI) for Lakewood Hospital 

 

Human Services Director Gelsomino provided data on transportation needs of seniors and highlighted 

concerns about getting seniors to doctors’ appointments, rehab, etc.  Dir. Gelsomino related general 

concerns expressed by seniors about transport to medical facilities if hospital closes. Councilman Bullock 

noted that the medical transportation needs described for seniors seemed to be largely for outpatient rather 

than inpatient services and Dir. Gelsomino agreed. Budget challenges related to senior transport were 

extensively discussed.  

 

Director Gelsomino suggested the idea of including a senior center in the design of a new health campus 

if one is built in Lakewood as a possible way reduce transportation challenges and improve senior 

medical appointment attendance. In that setting, seniors might be able to transport themselves by foot or 

wheelchair from a senior center via an enclosed environment to medical appointments.  

 

Mr. Coyne noted that his comments would be made from a county perspective, though he also made 

recommendations on how Lakewood might approach its specific transportation needs. He made a strong 

recommendation for Lakewood to bring back a circulator bus. He noted that RTA’s focus is on 

commuters because federal funding is tied to providing access to work locations. But, with demographic 

trends showing that many citizens will be over 65 years old within 10 years, riders will not just need to 

commute.  He suggested that a public/private partnership of some kind might be a way to address 

changing needs. Regarding RTA routes, Councilman Anderson noted that riders traveling between 

Lakewood and Fairview Hospital for medical needs might have to spend hours to complete the trip and 

Mr. Coyne agreed.  Mr. Coyne also discussed the importance of walking routes, using demographics to 

determine needs and partnering with entities such as adjoining cities, the county or NOACA.    

 

Chief Gilman discussed and answered council’s questions on a number of emergency transportation 
topics. Discussion points included data on emergency runs and their destinations, his experience 

partnering with the Clinic to develop protocols, raising his department’s training level, improvements in 

emergency transportation equipment, advanced life support capabilities and increased ability to start 

emergency treatment in the field.   

 

Council asked about topics such as EMS staffing levels and costs, time spent outside of city for 

emergency transport, health risks of lengthening transport routes, transportation of patients’ family 
members, capital improvement considerations related to increased mileage on vehicles, whether 

ambulances were delayed for extended transport, not having ambulances available for Lakewood 

residents and how to decide where to transport a patient. 

  

 

President Madigan moved to adjourn at 8:12 p.m., seconded by Anderson.  Motion passed unanimously. 
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Minutes of the Committee of the Whole 

March 12, 2015 

Auditorium 

 

Present: All members of Council  

 
 

Also Present: Guest Speakers State Senator Skindell and Dr. Terry Kilroy; Approximately 50 members 

of the public, 2 members of the media, Mayor Summers in the audience 

 

Call to Order: 8:03 p.m. 
 

Discussion about alternatives to the Letter of Intent (LOI) regarding Lakewood Hospital     

 

Dr. Kilroy and Mr. Skindell were invited to speak at a Committee of the Whole meeting to offer 

alternatives to the LOI.   

 

Dr. Kilroy provided general comments and discussed a variety of topics including the following: the role 

of independent physicians, Lakewood’s changing demographics and accessibility to health care for 

vulnerable populations, health insurance concerns, the physical condition of Lakewood Hospital, concerns 

about possible emergency transport diversions as a result of lost beds at Lakewood Hospital and concerns 

about economic impact of hospital closure.   

 

Mr. Skindell read a prepared statement into the record which is attached to these minutes and responded 

to comments and questions from council.      

 

The meeting was adjourned without objection at 9:58 pm. 
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Minutes of the Committee of the Whole 

March 16, 2015 

Auditorium 

 

Present: Madigan, Marx, Bullock, Juris, Anderson, O’Lear  

 
 

Also Present:  Directors Gelsomino, Butler, Gilman, and Pae, Council Office Staff Monique Smith; 5 

Members of public  

 

Call to Order: 6:07 p.m. 
 

General Discussion and Motion for Executive Session 

 

As noticed, a motion was made at 6:08 pm by Council President Madigan to go into Executive Session 

for the purposes of discussing the potential purchase of property; the potential sale of real or personal 

property by competitive bid if disclosure of the information would result in a competitive advantage to 

the person whose personal, private interest is adverse to the general public interest.  The motion was 

seconded by Councilman Juris. By a roll call vote, Yes  otes ere ade  Bullo k, Madiga  a d Juris.  
No  otes ere ade  A derso  a d Mar .  Me ers No li  a d O’Lear   were not present 

(O’Leary joined the meeting after Executive Session was in progress). 

 

Executive Session was exited at 7:22 pm.  

 

Due to time constraints asked Siley to give his report for the evening on the floor of council. Madigan 

then performed an agenda review. 

 

Meeting was adjourned at 7:28 pm.  
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Minutes of the Committee of the Whole 

March 23, 2015 

Auditorium 

 

Present: Council President Madigan, Councilmembers Anderson, Bullock, Juris, Marx, Nowlin 

and O’Leary 

 

Also Present: Human Services Director Gelsomino; MaryAnne Crampton, 

Consultant/Facilitator for Lakewood Human Services Summit; Lee Elmore, North Coast Health; 

Mayor Summers, Bruce Geiselman of Northeast Ohio Media. Approximately 25 members of the 

public 

 

Call to Order: 6:05 p.m. 
 

Human Services considerations related to the Letter of Intent concerning Lakewood 

Hospital 

President Madigan briefly identified speakers for the evening as Director Gelsomino, Ms. 

Crampton and Ms. Elmore and indicated the organizations that they represent.   

Ms. Crampton was first to speak. She commented briefly on her role as facilitator of the 2012 

Human Services Summit organized by Mayor Summers and described the context and 

framework. She then reviewed data and discussion points contained in documents provided to 

council from the Summit (refer to attached documents and audio recording). 

The second speaker was Director Gelsomino who reviewed demographics for the population in 

Lakewood as indicators of current and likely health and human service needs.  (Refer to attached 

documents and audio recording.) She described concerns that she has heard regarding the 

proposed hospital changes from segments of the population that her department works closely 

with, particularly senior citizens and families with young children.   

The third speaker of the evening was Ms. Elmore. She described characteristics that she sees 

among her clients and how those relate to larger health care trends. Items of note were: 

increasing poverty, major impact of Affordable Care Act on health care, less inpatient care, lack 

of transportation to health care appointments; “huge” need for specialty care in Lakewood and 

lack of dental care. She mentioned that it has “long been a dream” to have “one stop” for all 

services, including dental and behavioral, because of potential benefits to clients such as 

reducing transportation costs and helping them to know where everything is.  Other speakers 

similarly suggested that co-location of services could improve coordination of care. Ms. Elmore 

suggested that now could be an opportunity to address these needs.   

Comments and questions were posed by councilmembers and the public. (Refer to audio 

recording). 

Committee of the Whole adjourned at 8:13pm. 
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Minutes of the Committee of the Whole 

March 30, 2015 

Auditorium 

 

Present: Council President Madigan, Councilmembers Nowlin, Anderson, Bullock , Juris, Marx, 

and O’Leary 

 

Also Present: Planning and Development Director Siley; Patty Ryan, President of Lakewood 

Chamber of Commerce; Ian Andrews, Executive Director of LakewoodAlive; Mayor Summers, 

Law Director Butler, Bruce Geiselman of Northeast Ohio Media. Approximately 40 members of 

the public 

 

Call to Order: 6:05 p.m. 
 

Economic Development considerations related to the Letter of Intent concerning Lakewood 

Hospital 

President Madigan briefly identified speakers for the evening as Director Siley, Ms. Ryan and 

Mr. Andrews and indicated the organizations that they represent.   

Ms. Ryan was first to be given the floor. She read a letter to council that she sent on 2/27/15 to 

all council members on behalf of the Lakewood Chamber of Commerce regarding proposed 

hospital changes (see letter attached) and followed with brief comments.  

The second speaker was Mr. Andrews who read a draft of a letter written on behalf of the board 

of LakewoodAlive regarding proposed hospital changes (see letter attached.) and followed with 

brief comments. 

The third speaker of the evening was Director Siley.  He presented slides with speaking points 

and images related to redevelopment considerations at the hospital site (see presentation 

attached).  He also commented on a range of development concerns including importance of 

redevelopment strategy and the impact of that strategy on long-term development opportunities.  

He reminded attendees that the Letter of Intent regarding Lakewood Hospital is non-binding and 

should be seen as something to get parties to the negotiating table.  

Comments and questions were posed by councilmembers and responses were given by speakers 

(refer to audio recording).   

Committee of the Whole adjourned at 8:29 p.m. 
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Minutes of the Committee of the Whole 

April 6, 2015 

Council Committee Room 

 

Present: Council President Madigan, Councilmembers Nowlin, Anderson, Bullock (7:15 p.m.), 

Juris, Marx, and O’Leary 

 

Also Present: Assistant Finance Director Schuester, Mayor Summers, Law Director Butler, 

Council Office Staff Monique Smith; Bruce Geiselman of Northeast Ohio Media. Approximately 

10 members of the public 

 

Call to Order: 6:02 p.m. 

 

General conversation about the "Letter of Intent: submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic.  

 

President Madigan made opening remarks about the process, stating that progress was made last 

week in deliberations. She emphasized the need to be on concurrent paths and to discuss 

questions of timeline. She asked Councilmembers if there are any topics she not yet addressed 

related to the LOI. 

 

Councilmember Marx asked when Council will meet with its independent counsel.  

 

President Madigan replied that the meeting would take place soon. She summarized the rationale 

for obtaining independent counsel to answer legal and real estate questions related to the LOI.  

 

It was decided that a meeting between Council and Thompson Hine will be noticed for April 

13
th

. Executive Session is likely to be held. Currently, the schedule calls for a COW meeting 

with Director Pae. That meeting will be rescheduled for April 20
th

. Councilmembers can stop 

holding April 11
th

 and 18
th

 on their schedules. 

 

Councilmember Anderson asked what members should expect from the meeting with Thompson 

Hine. 

 

President Madigan replied that she expects introductions, an overview of questions submitted 

thus far, a review of vision and expectations and answers to questions related to real estate and 

beyond. 

 

Councilmember Anderson asked about the frequency with which Council will receive an updated 

list of outstanding questions.  

 

President Madigan stated that an ongoing list is available to anyone at any time. The list is being 

maintained by Smith. She added that more regular updates will be forthcoming after discussions 

with Thompson Hine. It was also noted that minutes from LHA Board meetings, Audit and 

Finance meetings are online.  
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Councilmember Anderson thought it would be important for Thompson Hine to go through the 

LOI line by line to move forward with a common understanding of what the sections and 

subsections mean.  

 

Director Butler stated that he anticipates no objection to this approach; that it would be a worthy 

use of time.  

 

Councilmember O’Leary asked when the process will begin to work toward a conclusion. Or, if 

it too early to say. He expressed the desire to receive as much notice as possible if there is any 

intention to introduce legislation.  

 

President Madigan stated that 90 days was a placeholder. Currently the process is scheduled to 

stretch to May 30
th

 and possibly beyond that. She expressed the need to be on concurrent paths 

and to keep answering and asking questions. She is not aware that anyone’s drafted legislation at 

this point. She encouraged anyone who does so to reach out to colleagues.   

 

Director Butler reminded Council that it has 100% control over what it introduces and when. No 

agreement regarding the hospital can be signed without Council action. 

 

President Madigan stated that she has not been asked to co-sponsor any draft legislation.  

 

Councilmember O’Leary stated that members should continue to take a collaborative approach 

and to provide ample notice when moving forward with legislation.  

 

President Madigan stated her expectation that Thompson Hine will help the Law Dept. to draft 

legislation. 

 

Councilmembers Anderson, Marx, and O’Leary expressed optimism about delving in deeper and 

moving forward in the process.  

 

Councilmember O’Leary noted that there are outstanding questions related to whether or not 

Cleveland Clinic is the right partner and whether or not there has been a breach of the hospital 

lease agreement. And if so, what then? 

 

President Madigan asked Councilmember O’Leary if he has formally put forward these 
questions.  

 

Councilmember O’Leary stated that he believes that he has but that he would appreciate 
acknowledgement of receipt of his questions so he is assured they are being passed along to 

counsel.  

 

Director Butler commended Council on its transparency handling this matter. He noted the 

efforts made to keep the public involved. However, he urged Council not to hesitate to go into 

Executive Session when discussing complex negotiations with its independent counsel. He stated 

that having all the details publically available during negotiations does not necessarily benefit 
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Lakewood citizens. He acknowledged that this advice may disappoint interested members of the 

public. He stated that the City will strengthen its bargaining position by maintaining some 

privacy.  

 

President Madigan stated that Executive Session has only been called once on this topic.  

 

Councilmember Anderson explained why he voted against entering Executive Session last time. 

He requested more specificity on the particular topics to be discussed in Executive Session.  

 

Councilmember Marx asked for a summary of the initial meeting with Thompson Hine.  

 

President Madigan reviewed the process by which independent counsel was obtained; the Law 

Department produced an RFQ with Council’s input, responses were reviewed and the top choice 

was selected with Council’s input. She summarized the initial meeting held with Thompson 
Hine. Directors Pae, and Siley as well as Mayor Summers and the Council President attended.  

Introductions were made. The City provided its perspectives on the situation and a profile of the 

City, specifically the past couple of years. Scope and timing were discussed. Thompson Hine 

discussed the issue from a broad community perspective. In conclusion, President Madigan 

highlighted the key questions driving these discussions: 

 

 What is healthcare in Lakewood and what do we need? 

 Is it sustainable? 

 

It was affirmed by Mayor Summers that Thompson Hine did not receive any information to 

which Council was not already privy. The goal of the meeting was to help get Thompson Hine 

up to speed as soon as possible.  

 

It was noted that Thompson Hine was well prepared for their interview with the City and had 

been keenly aware of the hospital issue and its context. 

 

Director Butler remarked on the road going forward and Council’s role.  He anticipates that 

Council will want to go through a series of meetings with its outside counsel before drafting 

anything. He explained that legislation is the vehicle by which anything happens in the City. 

 

It was highlighted that the City is not a party to the LOI. The three parties to a potential 

agreement are the Lakewood Hospital Association, Lakewood Hospital Foundation, Cleveland 

Clinic and the City of Lakewood.  

 

Councilmember O’Leary remarked that it has been suggested that a draft definitive agreement is 

circulating. He asked if the City should be concerned that it hasn’t yet seen this draft and what 
that might indicate about the Clinic’s strategic position. He asked about at what point Council 

may see this document.  

Director Butler clarified that the City is not negotiating that document and that all parties are at 

different points in the process. He stated that independent counsel will help Council to 

understand the current position in which it finds itself.  
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Councilmember O’Leary suggested that it could save a lot of time if Council examined the 

agreement already in existence rather than going into extraordinary detail with the LOI. He 

suggested using the existing agreement as a starting point. 

 

Director Butler reminded Council that its meeting with Thompson Hine is only one week away. 

He expects that Council will be well prepared.  

 

Councilmember Juris presented a rubric by which Councilmembers may want to check in with 

their own position on the issue. He suggested examining the issue by asking yourself if you are 

comfortable with the who, what, where, why, and how. Everyone should be comfortable with the 

decision from each of these angles before moving forward. Examining one’s personal position 
from this perspective will help us to be focused and to know what questions to ask.  

 

President Madigan thanked Council and Ken for continuing to answer questions and to provide 

clarity. She sought input from the public.  

 

A member of the public questioned the assertion that the City of Lakewood is not a part of the 

LOI. She quoted a passage from the LOI which identified the Mayor as a party to the agreement. 

She pointed out that Mayor Summers is an elected official of the City, which, in her mind, 

implicates the City.  

 

Director Butler clarified that the City is not a party and that the agreement is not binding to the 

Mayor or the City. Upon election, Mayor Summers was also elected to serve as a trustee of the 

Lakewood Hospital Board. And so he is obligated to serve on the LHB in his capacity as Mayor. 

 

President Madigan explained how Boards in the City operate – they are staffed by volunteers and 

make decisions with guidance.  

 

Mayor Summers remarked that there is nothing in the agreement that wouldn’t apply to any other 
project in the City. The Mayor explained the reasons why he supports the agreement and stated 

that the agreement doesn’t ask him to do anything that he wouldn’t otherwise do. He remarked 
that the agreement is the best option to meet the needs of Lakewood citizens and to remain 

financially viable. He emphasized the need to continue focusing on meeting the needs of 

Lakewood citizens. 

 

Bruce Geiselman asked if anyone will examine Cleveland Clinic’s management of Lakewood 

Hospital. 

 

Director Butler replied that yes, this would be looked at.  

 

Bruce Geiselman asked if next Monday’s meeting will be held entirely in executive session.  
 

President Madigan stated that citizens will have the chance to introduce themselves and then 

executive session will be called. The meeting will then be re-opened. Eventually, she will report 

out on the discussion.  
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Agenda Review of 4/6/15 Council Meeting 

 

President Madigan stated that Council staff will put all Committee of the Whole Reports up until 

this time in Councilmembers’ mailboxes and send electronically. Minutes from each of these 
meetings will be online. 

 

General review of the agenda was conducted. 

 

Committee of the Whole adjourned at 7:22 p.m. 
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Minutes of the Committee of the Whole 

April 13, 2015 

Council Committee Room 

 

Present: Council President Madigan, Councilmembers Nowlin, Anderson, Bullock, Juris, Marx, 

and O’Leary 

 

Also Present: Finance Director Pae; Law Director Butler; Robyn Minter-Smyers, Deborah 

Read, and John Green of Thompson Hine law firm 

 

Call to Order: Approximately 6 p.m. 

 

General conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland 

Clinic (referred 1/20/15), including the potential purchase of property and/or sale of real or 

personal property by competitive bid if disclosure of the information would result in a 

competitive advantage to the person whose personal, private interest is adverse to the 

general public interest. (Note: Because of this subject matter, a motion to enter executive 

session was expected and publicly noticed as such.) 

 

President Madigan opened the meeting.  The meeting was the first time that all of council met 

with recently hired counsel representatives from Thompson Hine.  

 

Madigan made a motion to enter executive session shortly after the meeting opened for the 

purposes of discussing the potential purchase of property; the potential sale of real or personal 

property by competitive bid if disclosure of the information would result in a competitive 

advantage to the person whose personal, private interest is adverse to the general public interest.  

The motion was passed unanimously by a roll call vote and executive session was entered.  

 

The executive session was exited at approximately 9 p.m. and the meeting was adjourned. 
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Minutes of the Committee of the Whole 

April 20, 2015 

Council Committee Room 

 

Present: All members of council 

 

Also Present: Finance Director Pae, Mayor Summers, Law Director Butler, Planning and 

Development Director Siley, 11 members of the public, Eric Sandy from Cleveland Scene 

magazine, Chair of the city’s volunteer-run Audit Committee, Mr. Ray Cushing 

 

Call to Order: 6:05 p.m. 

 

Discussion of Letter of Intent and financial considerations for Lakewood government 

 

Director Pae provided background on the city’s financial struggles of the recent past, the recent 

successful efforts to rebuild financial strength during tough economic times and the 

administration’s efforts to control financial risk.  She discussed the city’s financial exposure 
related to the LOI and referred to CAFR’s dating back to 1981 for history on how the city 
interacts with the hospital.  She also shared handouts that summarized many of her discussion 

points which have been posted on the city’s website.  When speculating as to the potential 

impact of a possible closure of Lakewood Hospital, Director Pae pointed out that while there are 

still many factors that are unknown, we do know that in 2016 the city will realize positive 

property value trends, income tax info for 2015 is looking like there it will be another positive 

year and the city currently has financial reserves that could help it to absorb a financial hit, even 

though the preference would be not to have to use those funds.  

 

Director Siley was then given the floor to discuss that evening’s council docket items related to 

Planning and Development.  One item was proposed legislation 17-15 revising outdoor dining 

permit parameters to allow for year round use on private property.  The other item was proposed 

legislation 1-15, which dealt with zoning around Lincoln Elementary and the high school as they 

undergo construction and renovation. On ord. 1-15, Council President Madigan made a motion to 

recommend approval, which was seconded by Councilman Bullock and the motion passed 

unanimously. On ord. 17-15, Council President Madigan made a motion to recommend approval, 

which was seconded by O’leary and passed unanimously.    

 

President Madigan conducted agenda review for the evening’s council meeting. 
 

At 7:30 pm, President Madigan moved to adjourn and the motion was seconded by Councilman 

Bullock. The motion passed unanimously. 
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Minutes of the Committee of the Whole 

April 21, 2015 

Council Committee Room 

 

Present: Council President Madigan, Councilmembers Nowlin (7:39 pm), Anderson (8:21 pm), 

Bullock (7:50 p.m.), Juris, Marx, and O’Leary 

 

Also Present: Finance Director Pae, Mayor Summers, Law Director Butler, Planning and 

Development Director Siley, Council Office Staff Monique Smith; Robyn Minter-Smyers of 

Thompson Hine law firm; no members of the public 

 

Call to Order: 7:36 p.m. 

 

General conversation about the Letter of Intent (LOI) including the potential purchase of 

property and/or sale of real or personal property by competitive bid  

 

President Madigan opened the meeting by introducing Ms. Minter-Smyers from Thompson Hine 

and indicated that Ms. Minter-Smyers would review the existing Definitive Agreement between 

Lakewood Hospital Association (LHA) and Cleveland Clinic Foundation and the city’s lease 
agreement with Cleveland Clinic Foundation.  

 

At 7:38 p.m, President Madigan moved to enter Executive Session, joined by Finance Director 

Pae, Mayor Summers, Law Director Butler, Planning and Development Director Siley, Ms. 

Minter-Smyers of Thompson Hine, and Ms. Smith, for the purposes of discussing the potential 

purchase of property; the potential sale of real or personal property by competitive bid if 

disclosure of the information would result in a competitive advantage to the person whose 

personal, private interest is adverse to the general public interest. The motion was seconded by 

Councilman Juris. Councilmembers voted as follows:  

 

Anderson - not present 

Bullock - not present 

Juris - yes  

Madigan – yes 

Marx – yes 

Nowlin – not present 

O’Leary – yes 

 

At 10:33 p.m., Executive Session was exited.  

 

President Madigan concluded the meeting by indicating that council would continue its 

exploration of the LOI in upcoming COW meetings.  She indicated that the next COW meeting 

would enable LHA Trustees to return to speak with council and that the following COW would 

enable CCF representatives to speak with council.  Finally, President Madigan stated her 

expectation that council would reconvene with attorneys from Thompson Hine in the future. 

 

LKWD-PRR292_000097

LKWD-PRR292_000097



 

2 

 

At 10:34 p.m, President Madigan moved to adjourn, seconded by Vice President Nowlin and 

passed unanimously. 
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Minutes of the Committee of the Whole 

April 27, 2015 

Council Committee Room 

 

Present: Council President Madigan and Councilmembers Anderson (6:10 pm), Juris, Marx, Nowlin, and 

O’Leary  

 

Also Present: Lakewood Hospital Association members Kathleen McGorray, Richard Freeman, Thomas 

Coury, Dennis Roche, Tom Gable, Ken Haber, Bill Gorton, Joe Gibbons, Curt Brosky, Gary Pritts (entered 

meeting later); Finance Director Pae, Law Director Butler, Human Services Director Gelsomino; Bruce 

Geiselman of Cleveland.com; and 30 members of the public 

 

Call to Order: 6:06pm 
 

Discussion of the Letter of Intent (LOI) and Lakewood Hospital Association (LHA) financial 

considerations 

 

President Madigan opened the meeting with very brief comments about the agenda and asked all LHA 

participants to state their names before giving the floor to LHA member, Ken Haber.  

 

Mr. Haber read prepared comments and made additional comments. Mr. Haber called attention to the audited 

LHA financial statements that have been provided to the city each year and to declining revenues as the reason 

that LHA took strategic actions on the hospital. Mr. Haber stated his view that there are two options for the 

hospital: Doing nothing or pursuing the LOI.  He commented that if there is an unknown third option, he would 

encourage anyone in the community to bring it forward.  Finally, Mr. Haber stated his opinion that doing 

nothing would not be the right approach and that it is time for council to make a decision on the LOI.  

 

Ms. Madigan then opened the floor to anyone from LHA or council who wanted to take turns speaking.  Mr. 

Gable spoke first with support for Mr. Haber’s comments, adding that LHA has not taken its responsibilities 

lightly.  He thanked councilmembers for their service and pointed to the recent decision by LHA to share 

approximately eight years’ worth of board minutes as an example of the board’s willingness to work with 
council.  

 

Ms. Madigan asked if any councilmember had remaining questions. Councilmember Marx stated that she never 

saw the reports that Mr. Haber mentioned and that there may have been missed opportunities for Council to be 

educated about the hospital. Mr. Haber reiterated that the reports were delivered to the city.  Ms. Marx 

commented that no other Cleveland Clinic Foundation (CCF) hospitals have failed financially besides 

Lakewood and asked how many of Lakewood hospital’s patients might have been at Lakewood Hospital if CCF 

hadn’t invested significantly in Fairview. Mr. Haber stated that CCF has other community hospitals losing 

money.  Mr. Gorton commented that CCF did not create Fairview Hospital, adding that it has always been 

larger than Lakewood Hospital and has larger catchment area.  He remarked that there may have been a tipping 

point where CCF began to look at Lakewood Hospital as rental property, whereas Fairview is a property that 

they own.  He wondered whether the city would have sold Lakewood Hospital rather than leasing it if there had 

been such an option, though the city did not have that option at the time.   

 

Mr. Gable commented that the current state of the hospital is less about failure and more about changing trends 

toward outpatient facilities. Mr. Pritts pointed out that Huron was another example of a CCF community 

hospital closure. Mr. Brosky pointed out that CCF did not initiate the proposal for Lakewood Hospital, but 

rather the LHA finance committee brought declining revenues to the attention of the other trustees. He noted 
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concerns about lack of transparency in the public discourse and stated that the number one concern for LHA has 

been patients, with the second being employees. He stated that with rumors of possible changes at Lakewood 

Hospital, trustees didn’t want to see employees leaving.  Finally he noted that employees are still worried and 

wondering what happens if the LOI evaluation process drags on.  He expressed his hope that a decision could be 

made quickly.   

 

Ms. Marx agreed that it has been rumored for years that the hospital would close.  She then expressed her desire 

to have assurances about employment for current employees. She questioned why CCF plans to make 

employees re-apply for jobs.  She commented that CCF should come forward and offer employment guarantees. 

Mr. Gable agreed that CCF should demonstrate their commitment to these goals when they next join a 

Committee of the Whole meeting. Mr. Gorton suggested that one of the best ways for council to support 

employees is to make a timely decision on the LOI. 

 

Ms. Madigan remarked that the employee issue speaks to a timeline issue for council. She noted that council has 

received volumes of material while exploring the LOI and requested that councilmembers use the remainder of 

the week to identify what else, if anything, is still needed. She asked whether councilmembers feel comfortable 

with where the process is and if there were any requests for more information. Ms. Madigan then asked 

Councilmembers Marx and O’Leary if they had all of their questions answered, noting Mr. O’Leary’s questions 

about finances throughout the LOI discussion. Mr. O’Leary stated that he had no more financial questions.  
 

Mr. Anderson commented that members of the LHA board have been very responsive and professional and that 

he is personally at the place where he has the information that he wanted. He commented that assistance from 

outside legal counsel Thompson Hine has helped him. He remarked that it is hard to characterize the hospital as 

a failure and that his goal is to have Lakewood’s health care needs met, no matter what that looks like.  
 

Mr. Coury remarked that the current model at Lakewood Hospital is not a failure, but is also not sustainable. He 

stated that trustees don’t want to run out of money, which would make them failures in caring for assets.  Mr. 

Anderson stated that he is considering the question of when is the best point in time for the city to pivot to a 

new approach, if that’s what’s determined to be necessary.  
 

Ms. Madigan then invited the public to take turns asking questions for the remainder of the meeting. Five 

members of the public asked questions in addition to Marguerite Harkness, Chair of the “Save Lakewood 

Hospital” citizen group.  She offered council her group’s interpretation of the potential economic impact that 

might result from the closure of Lakewood Hospital.  A copy of it will be posted on the city’s website.  
 

At 7:49 pm, President Madigan moved to adjourn and was seconded by Councilmember Anderson.  The motion 

was unanimously passed. 
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Minutes of the Committee of the Whole 

May 11, 2015 

Council Conference Room 

 

Present: Council President Madigan and Councilmembers Bullock (6:05), Juris (6:10), Marx, Nowlin, and 

O’Leary  

 

Also Present: Thompson Hine legal counsel Robin Minter-Smyers; Mayor Michael Summers, Finance Director 

Jennifer Pae, Assistant Law Director Jennifer Mladek, Planning and Development Director Dru Siley; 

Temporary Legislative Liaison Monique Smith; Media Reporter Bruce Geiselman of Cleveland.com; and 17 

members of the public 

 

Call to Order: 6:02 pm 
 

General conversation about the Letter of Intent (LOI) including the potential purchase of property 

and/or sale of real or personal property by competitive bid  

 

President Madigan opened the meeting with a role call to determine which members were present and then 

moved to excuse the absence of Councilmember Anderson.  The motion was seconded by Nowlin, with all 

councilmembers who were present voting yes.  

 

At 6:07 pm, Madigan moved to enter executive session to discuss the potential purchase of property and/or sale 

of real or personal property by competitive bid if disclosure of the information would result in a competitive 

advantage to the person whose personal, private interest is adverse to the general public interest.  The motion 

was seconded by Nowlin with all present members voting yes. Madigan then amended the motion, indicating 

that she wished to be joined by Minter-Smyers, Summers, Pae, Mladek, Siley and Smith in Executive Session. 

This motion was seconded by O’Leary with all present members voting yes by a roll call vote.  All other 

attendees and members of the public exited the conference room following the vote. 

 

During Executive Session, at 7:39 pm, President Madigan excused herself from the meeting as discussion 

turned to topics that may conflict with her role as an employee of Cuyahoga County.  She wished to note for the 

record that she did not exit previous Executive Sessions because there was no discussion during those meetings 

that conflicted with her county employment status. Vice President Nowlin invited Madigan to return to the 

meeting at 8:04 pm, after it was confirmed that no further conflicting discussion topics would be covered.   

 

At 8:24 pm., Executive Session was exited and Director Siley left the meeting. Summer commented that one the 

more important hospital-related developments of the week was the determination by the Ohio Ethics 

Commission that any conflict-of-interest issues raised in the recent demand for the law director to file a 

taxpayer lawsuit, and as has been alleged by members of the public who oppose the LOI, are resolved.  

 

Madigan raised the topic of public relations and communications related to the hospital.  She indicated that 

Hennes Paynter was the firm that was used by Lakewood Hospital Association (LHA) when the hospital 

proposal was first announced but that their work was not to continue beyond the first three public forums on the 

hospital. Madigan commented that further communications might be considered in a series of steps. She 

suggested that one communication goal for council might be to ensure clarity about hospital-related facts and 

that talking points should be based upon recommendations from Thompson Hine.   

 

At 8:28 pm, Madigan made a motion to adjourn the meeting, which was seconded by Bullock.  The motion was 

unanimously passed. 

LKWD-PRR292_000101

LKWD-PRR292_000101



 

1 

 

Minutes of the Committee of the Whole 

May 18, 2015 

Council Conference Room 

 

Present: All councilmembers  

 

Also Present: Thompson Hine legal counsel Robin Minter-Smyers; Mayor Michael Summers, Law Director 

Kevin Butler, Planning and Development Director Dru Siley; Human Services Director Gelsomino, Council 

Office Staff Monique Smith; Media Reporter Bruce Geiselman of Cleveland.com (6:49 pm); Lakewood 

Hospital Association (LHA) President Tom Gable, LHA members Ellen Bryztwa, Kathleen McGorrary and 

Rebecca Patton; and 6 members of the public 

 

Call to Order: 6:34 pm 
 

General conversation about the Letter of Intent (LOI) including the potential purchase of property 

and/or sale of real or personal property by competitive bid  

 

President Madigan opened the meeting with comments re: most recent LHA meeting, noting that financial 

updates were shared and that 25 members of public were in attendance.  Madigan then gave the floor to Mr. 

Gable to share that information with the entire council body.   

 

Mr. Gable indicated that LHA was recently informed, and discussed at their last meeting, the fact that hospital 

financial losses are higher and more accelerated than anticipated. He expressed his belief that this is due to 

perceptions that the hospital is not open for business or doesn't have the ability to handle certain things.  He 

indicated that the reason that he and other members of LHA were before council was to communicate that there 

are daily consequences to delaying decision on LOI.  He also indicated that hospital leadership is trying to plug 

holes and improve employee morale, keeping employees even when they should perhaps be sent home due to 

lower volumes.  He warned that employees may “jump ship” because of uncertainty about the future of the 

hospital, which could increase labor costs if temporary employees are needed. He indicated that, to address 

current decline, there have been communications to EMS, etc. to emphasize that hospital is open for business.  

He expressed his belief that misinformation in public discourse seems to be hurting the hospital.  He expressed 

his desire to not lose the money and benefits that LHA fought for in the hospital proposal.  

 

Mr. Gable’s comments were followed by questions and comments from Councilwoman Marx, Councilman 

Bullock, LHA members Ellen Bryztwa and Rebecca Patton.   

 

At 7:04 pm, Madigan moved to enter Executive Session to discuss the potential purchase of property and/or sale 

of real or personal property by competitive bid if disclosure of the information would result in a competitive 

advantage to the person whose personal, private interest is adverse to the general public interest.  Madigan’s 
motion included the request to include Ms. Minter-Smyers, Mayor Summers, Directors Siley, Butler and 

Gelsomino and Ms. Smith in the discussion.  The motion was seconded by Juris with all present 

councilmembers voting yes by roll call.  

 

During Executive Session, at 7:12 pm, President Madigan excused herself from the meeting as discussion 

turned to topics that were believed to possibly conflict with her role as an employee of Cuyahoga County.  

Madigan returned at 7:31 pm, after it was confirmed that no further conflicting discussion topics would be 

covered.   

 

LKWD-PRR292_000102

LKWD-PRR292_000102



 

2 

 

At 7:32 pm., Executive Session was exited. Ms. Madigan indicated that remaining agenda items would be 

rescheduled for a future meeting. The meeting was then adjourned. 
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Minutes of the Committee of the Whole 

June 1, 2015 

Council Conference Room 

 

Councilmembers Present: Council President Madigan, Vice President Nowlin, Councilmembers Anderson, 
Bullock, Juris, Marx, O’Leary  
 
Also Present: 19 members of public; Mayor Summers, Dir. Butler, Dir. Gelsomino, Dir. Siley, Dir. Pae, 
Council Office Staff (temporary) Monique Smith,  Robyn Minter-Smyers of Thompson Hine law firm, Lisette 
Rivera of Cox Cable Communications 
 

Call to Order: 6:07 pm 
 

ORDINANCE 21-15 – AN ORDINANCE to enter into an agreement with a licensed real estate broker to 

market for sale the real property located at specific addresses.  

 

Madigan opened the meeting and gave the floor to Director Siley to discuss the ordinance. Siley indicated that 
he would be requesting a substitution to expand the list of residences to be marketed for sale from four 
addresses to five.  The ordinance was originally written to request permission to engage a realtor for 120 days to 
advertise the following properties for sale: 1615 Alameda Avenue, 2147 Dowd, 122217 Plover, 2126 Quail.  
The fifth property that would be added through the substitution was 1585 Newman.  Siley indicated that the first 
four properties are rehab projects done by the city through the use of federal funds. The fifth is a vacant lot on 
which there was once a nuisance property that was demolished. The demolition was done in partnership with 
the county landbank at no cost to the city. The owner of the property that is adjacent to the lot has made an offer 
to purchase it and wants to expand usable property. City would like to sell for the nominal amount of $1,000 
plus selling costs.  
 
Madigan asked how much NSP funding was remaining in the allocation to Lakewood to fund these projects.  
Mr. Siley replied that these projects are using the last of it.  Councilman O’Leary asked if buyer of vacant lot 
could take advantage of city by buying low and selling at a higher price for future development purposes?  Siley 
indicated that this may be possible but not probably based his knowledge of the market for building single 
family homes. Councilman Anderson mentioned that there had been a number of projects like these using all 
three phases of NSP funds and Siley indicated that the correct number of projects for Lakewood was 
somewhere “in the teens”. Anderson mentioned that there are a lot of homes out that need support and asked 
how these four properties were chosen over others.  Siley indicated that census track, need and Lakewood’s best 
opportunities to quickly acquire homes in need were determining factors. An example of city’s expenses for 
acquisition is for Quail property: Purchased for $55k, invested additional $50k into rehab, and received offer 
from buyer for $90k. City’s typical subsidy is about $15k to $30k on most rehabs.  
 
Madigan moved to recommend adoption of the ordinance, seconded by Anderson. During discussion, Bullock 
commented that 1585 Newman is being added as substitution on the same night that vote is being requested 
from council.  Bullock indicated his preference that the property to be redeveloped and to have an opportunity 
to discuss such an option without a request to take a vote on the same night.  Siley agreed that redevelopment is 
preferable but indicated that the economics of such a project, both citywide and especially in the east end, are 
not workable based on price per square foot to construct.  Recent examples are houses built in partnership 
between city and Habitat for Humanity that required approximately $200k in total investments but sold in “the 
$100’s”.  Additionally, in speaking with private developers, he has found no interest in building one house at a 
time because there is not economy of scale to make it cost effective.  His opinion is that a better approach for 
Newman was to take an interested neighboring buyer and work with them on their efforts to address current 
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correction notices and enhance their property with the expanded lot.  Bullock asked if a multi-year easement 
would be an option.  Siley indicated that his recommendation on allowing the neighbor’s purchase of the lot is 
based on experience with about a dozen other property acquisitions by city.  Siley reiterated that there has been 
no interest on properties citywide from developers to construct one house at a time, which is why he is 
recommending that neighbor be allowed to purchase.  
 
Madigan mentioned the eagerness of neighbors to move forward based on her knowledge of the neighborhood. 
Anderson estimated that the approach recommended here has been used for about 24 homes since 2008, which 
he has noticed the city’s reaction. He commented that that approach resulted in the demolition of 24 more 
homes than he would have liked. He noted that he is concerned about policies that may not have been fully 
exercised which could allow city to gain control of home before only option is a bulldozer. Anderson expressed 
his belief that while city has done a commendable job overall with avoiding extreme state of disrepair for 
homes, but there are still homes now and then that can only be knocked down.  He indicated that he has been 
trying to discuss the possibility of taking a look at city policies this year so that the city can be more “in the 
driver’s seat” on chronic issues that can cause problems that would lead to the need for a bulldozer if not 
addressed within a couple of seasons.  He indicated that this outcome is not acceptable to anyone, though 
sometimes it becomes necessary. He commented that if a house is already demolished that’s one thing, but if 
house is still there and is deteriorating he is concerned about how to wrestle control back from it.  
 
O’Leary asked Siley if there is a mechanism for applying funds that are typically used for rehabbing a house 
toward making construction feasible for the construction of one single family home at a time. If so, is the $15 to 
$30k investment that has been mentioned enough? Siley’s response was that the actual investment required in 
the example of the Habitat home was $100k, so $15 to $30k is not sufficient enough to make such a project 
happen. Also, he noted that demolition projects in the current pipeline are not homes that have fallen into 
disrepair only recently. Rather, their condition reflects a different era in the city’s approach to property code 
enforcement, which the city is now catching up to address.  Recent policy changes have prevented numerous 
demolitions from happening.  The city has even intervened to abate nuisance conditions by winterizing and 
securing them or even repairing roofs.  For some current problematic properties, though the city doesn’t control 
them, the city now has a lien on them and can prevent further deterioration. Mayor Summers joined the 
discussion, commenting that demolition is his administration’s least desirable outcome and a last resort.  
 
Madigan then asked for a vote on the motion to recommend adoption of the ordinance.  The motion passed with 
all members voting yes, except for Bullock, who voted no.  
 

Planning & Development Updates from Director Siley  

 

Madigan deferred this item.  

 

 

RESOLUTION 8803-15 – A RESOLUTION creating the Clean Water Integrated Planning Task Force 

for the purpose of assisting in the development of solutions to address Lakewood’s wet-weather 

management needs through community engagement and to advise municipal officials on 

transformational improvements that will maximize social, economic and environmental benefits to the 

city, its residents, businesses and institutions for development of the EPA Integrated Wet Weather 

Improvement Plan.  

 

Madigan gave the floor to Dir. Butler to provide background on the proposed resolution.  He indicated that 
approximately a decade ago, the city created a citizen volunteer board called the Citizen Infrastructure 
Committee to help the city comply with the EPA’s Clean Water Act of 1972. The panel assisted with the 
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development of a long term control plan to help the city prevent combined sewer overflows caused by storm 
events. The plan would have cost the citizens of Lakewood $300 million dollars, which was unaffordable. Later, 
the city worked with a different state and federal regime to reconfigure how the city could respond to its EPA 
obligations.  As a result, the city is now obligated to adhere to a new long-term control plan called an Integrated 
Wet Weather Improvement Plan (IWWIP), which is expected to cost much less to implement. As part of this 
effort, the city must have a public engagement process and create a committee of citizens to assist in that effort. 
The committee that is proposed in this resolution would assist with outreach to the public and foster a better 
understanding of why sewer changes must be made.  One project that is part of this effort is in the west end of 
the city, where a new pipe is being built over the Rocky River, for which council recently granted an easement. 
Another project is in Ward 1, where there is a pilot program which separates the pipes from the homes to the 
streets to avoid overwhelming sanitary system with storm water and to test how much impact the separation of 
pipes at the household level actually has on the system.  When projects like these are being implemented, it is 
important to help the public understand why.  The committee would begin working right away on efforts such 
as developing communication campaigns related to sewer infrastructure projects, and council appointments of 
qualified citizens are now needed for the committee. It is hoped that enough committee members can be 
appointed to be able to hold a preliminary meeting for the task force by end of June or beginning of July of this 
year. Professional advisors who are assisting with issue are Lakewood citizen Lou McMahon, who is serves as 
outside counsel on environmental issues, and CT Consultants. 
 
Madigan noted that the sewer issue is one of the most important of all that the city faces and that she considers 
the commitment to be as significant as serving on the charter review commission for the city.  She invited any 
interested citizens to contact council about a possible appointment.  Madigan made a motion to recommend 
adoption to full council later in the evening, and it was seconded by Bullock. Without further discussion, the 
motion passed unanimously.   

 

RESOLUTION 8805-15 – authorizing the Mayor to enter into an agreement with Everstream, Inc., or 

OneCommunity, for the installation, operation and maintenance of a fiber optic communications system 

within the city  

 

Madigan introduced this item gave Summers the floor to and provide background information.  
 
Summers  indicated that this resolution is an expansion and replacement of the current agreement with Cox 
Cable. He introduced Ms. Rivera of Cox Cable as an attendee of the meeting.  Summers explained that the city 
and its schools share a dark fiber pipe loop to transmit data and it is powered with the city’s own switches and 
connections. The proposed resolution is seeking to expand the size of that network significantly throughout the 
city.  The city needs this for things like public safety and providing service to citizens at the parks. The city 
schools, library, St. Edward’s High School and Lakewood Catholic Academy will all need more data capacity 
in the next 10 to 20 years to support their users. There is increasing competition for access to existing fiber 
networks as commercial demands increase, and the city expects increasing demand.  As a result, city 
government and city schools are particularly concerned with ensuring that capacity is available to them at a cost 
that makes sense.  Parties are now collaborating on a way to make a capital investment to create a publicly 
owned network that serves government and education agencies in Lakewood. The resolution creates this 
network and adds the possibility of having a partner provide a private side of the network that they could sell on 
the competitive market. This would effectively be a competitor to Cox.  This opportunity will be a competitive 
process. Cox has been a good partner to the city through franchise agreements and community support, but the 
city needs more than what is available today.  Cox is interested in this effort and exploring how they may help. 
The current resolution is intended to be and proposal, not a finished product, for council to begin to consider 
while the administration formulates a contract that defines potential services. The resolution is a way to create 

LKWD-PRR292_000106

LKWD-PRR292_000106



 

4 

 

awareness and initiate discussion with council as well as prepare them for more information that is hoped to 
come from the administration within the next 6 to 8 weeks.   
 
Madigan indicated that no action is being requested from council tonight and opened the discussion to 
comments from council. Marx made the comment that some of what Summers is proposing was discussed on 
the Grow Lakewood task force years ago and that he is to be recognized for making those ideas possible with 
his current effort.  
 
Director Pae then offered a description of the current network, which requires the city to go through the schools 
to access the head network when the city is experiencing certain problems.  In addition to the increased 
robustness of a new network, another benefit is that schools and city will have separate access when problems 
need to be fixed.  This is to be funded through the $900,000 in the lease ordinance that has been before council, 
and various entities who would access the new network would agree to reimburse the city for the cost of 
construction. Some benefits to citizens are more reliable security camera performance and wi-fi.access in our 
parks.   
 
Bullock asked if the contract would be for construction and technical services with the end result being 
infrastructure that is city property or property of both city and schools. Summers indicated that these details are 
still being sorted out. OneCommunity is a statewide non-profit organization that has received federal grants to 
build similar structures.  They have expertise in how to do this kind of project and can provide government 
discounts to schools for services. The city would pay for installation and lease for a known term. One question 
that is being explored is what is the life of the fiber.  The city’s current estimate is that the lifespan may be 20 
years with a possible opportunity to extend for 10, 20 or 40 years.  They city would pay upfront in return for the 
right to use the fiber for a certain number of years. The non-profit would own the network and the city and other 
local agencies would have exclusive use for an extended period of time. The city is currently trying to clarify 
costs to do things like run a lateral connection from Detroit Avenue to St. Edward’s high school, for example.  
 
Madigan requested that the Clerk of Council keep this item on the referral list for future Committee of the 
Whole discussions.   

 

ORDINANCE 22-15 – AN ORDINANCE to amend various sections within Chapter 1129, Signs, of the 

Codified Ordinances of the City of Lakewood in order to update the code.   

 

Madigan deferred this item.  

 

General conversation about the Letter of Intent submitted (LOI) to Council by the Lakewood Hospital 

Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland Clinic (referred 1/20/15), 

including the potential purchase of property and/or sale of real or personal property by competitive bid if 

disclosure of the information would result in a competitive advantage to the person whose personal, 

private interest is adverse to the general public interest. A motion to enter executive session will likely be 

made. 

 

Madigan asked Butler for updates from the Law Department on efforts related to the LOI and for his 
recommendation on whether council should enter into executive session to discuss any aspects of this item. 
Director Butler noted that the city had formally engaged the Huron consulting group earlier in the day to serve 
as the city’s outside health care consultant, working in tandem with the city’s outside counsel, Thompson Hine, 
to advise on the non-legal aspects of the letter of intent. He acknowledged that the city had received a lawsuit 
the previous week, which could be discussed in executive session.  
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Madigan moved to enter into executive session by reading the following publicly noticed language to indicate 
reasons for using executive session: “the potential purchase of property and/or sale of real or personal property 
by competitive bid if disclosure of the information would result in a competitive advantage to the person whose 
personal, private interest is adverse to the general public interest.” On Butler’s recommendation, she added that 
another reason for entering executive was to discuss pending litigation. She added to her motion a request to 
include members of the city’s administration and staff as follows: Siley, Summers, Pae, Smith, Butler, Minter-
Smyers and Gelsomino, The motion was seconded by Juris.  With no further comments from members of 
council, a roll call vote was taken on the motion at 6:51 pm with all members voting Yes.  Executive session 
was entered immediately after.  

 

 

 

LKWD-PRR292_000108

LKWD-PRR292_000108



 

1 

 

Minutes of the Committee of the Whole 

June 8, 2015 

Council Conference Room 

 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, Anderson, Bullock, 

Juris, Marx, O’Leary (7:30)  
 

Also Present: Robin Minter-Smyers of Thompson Hine law firm; John Bodine of Huron Consulting Group; 

Mayor Michael Summers, Law Director Kevin Butler, Council Office Staff Monique Smith; Reporter Bruce 

Geiselman of Cleveland.com; and approximately 25 members of the public 

 

Call to Order: 6:34 pm 
 

General conversation about the Letter of Intent (LOI) submitted to Council by the Lakewood Hospital 

Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland Clinic (referred 1/20/15), 

including the potential purchase of property and/or sale of real or personal property by competitive bid if 

disclosure of the information would result in a competitive advantage to the person whose personal, 

private interest is adverse to the general public interest. A motion to enter executive session will likely be 

made. 

 

President Madigan opened the meeting, noting that council was now many weeks into its discussion of the 

Letter of Intent.  She acknowledged the members of the public who were present, adding that many had 

attended other meetings about the hospital.  She noted that, as shown in the public notice for the evening’s 
meeting, it was likely that a motion would be made to enter executive session.   

 

Madigan noted that Mr. Bodine from Huron Consulting Group was present, his organization having been 

selected to work with the city through a recent RFP process. His organization has been engaged to review the 

analysis regarding Lakewood Hospital provided by Subsidium to the Lakewood Hospital Association. Huron 

was one of two firms that responded to the RFP, in which 3 members of council participated. 

 

Madigan then asked Director Butler for updates.  He indicated that he would provide litigation-related info in 

executive session and would discuss in more detail the scope of engagement with Huron at that time.  Butler 

noted that the LOI has expired and that CCF has made overtures indicating that it still wishes to participate in 

the negotiation of an agreement with the city related to Lakewood Hospital.  He stated that it is his 

understanding that the LHA board did not vote to extend LOI.  Butler added that the city would continue to do 

its due diligence on the matter, with Mr. Bodine’s presence being an indication of that.  Madigan asked if a 
public report from Huron would be made available and Butler indicated that that was the expectation.   

 

At approximately 6:15pm, Madigan made a motion to enter into executive session to discuss the potential 

purchase of property and/or sale of real or personal property by competitive bid if disclosure of the information 

would result in a competitive advantage to the person whose personal, private interest is adverse to the general 

public interest and to discuss pending litigation. The motion included a request to bring Summers, Butler, 

Bodine, Minter-Smyers and Smith into executive session. The motion was seconded by Juris and passed 

unanimously by a roll call vote.      

 

At 8:30pm Madigan exited executive session while it was still in progress in order to avoid subject matter that 

might have conflicted with her status as a county employee.  At approximately 9:17 pm executive session was 

exited and Madigan returned and adjourned the meeting. 
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Minutes of the Committee of the Whole 

June 22, 2015 

Council Conference Room 

 

Present: Councilmembers Madigan, Nowlin, Anderson, Bullock (6:45 p.m.), Marx, Juris and 
O’Leary 

 

Also Present: Mayor Summers, LHA President Tom Gable, LHF President Ken Haber, CCF 
attorney Mike Meehan; Bruce Geiselman of NEO Media Group and approximately 38 members 
of the public 

 

Call to Order: 6:36 p.m. 
 
President Gable provided an update to Council on the staffing challenges the hospital is facing 
due to uncertainty about the facility’s status. Efforts are being made to maintain order and calm. 
  
President Haber provided an update on the hospital’s finances to supplement the Q1 financial 
report already submitted to the City. He discussed the finances in terms of EBIDA (earnings 
before interest, depreciation, and amortization). He reported that the hospital lost $1.5 million in 
2015.If the trend continues it is predicted to lose $8 - $9 million this year. He provided details on 
particular service lines. He explained that management is executing action plans to mitigate 
losses. Finances will continue to be discussed with management, the finance committee and the 
executive committee monthly. 
 
Councilmember O'Leary stated that it is inaccurate to attribute the uncertainty at the hospital to 
action or inaction by Council or the lawsuit. He pointed out that there is no existing deal for 
Council to consider. He asked if LHA is correcting this misinformation.  
 
President Gable responded, stating that any master agreement will ultimately need Council’s 
approval. Administration and management are trying to keep staff focused on providing quality 
health care above all. 
 
Councilmember O'Leary acknowledged the anxiety that hospital staff are experiencing but asked 
for misinformation to be corrected. He expressed that Council is working with deliberate speed. 
 
Councilmember Bullock remarked on the challenge of balancing the competing public and 
private interests in the case of Lakewood Hospital. He spoke about the trend of declining patient 
volume since 2007, 2008, and 2009. He outlined the choices available to the community which 
are to maintain the status quo, to partner with Cleveland Clinic, or to find another partner. He 
acknowledged that the status quo is unsustainable. He asked why ER visits are down and 
outlined the three explanations that he has heard.  
 
President Gable acknowledged confusion among EMS about where to take cardiac patients. 
Extensive efforts were taken to keep EMS better informed and up to date. Avon ED patients 
referred for hospitalization are being steered toward Lakewood Hospital when medically 
appropriate. He stated that Cleveland Clinic management has worked to cut costs at the hospital, 
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to decrease confusion and increase the level of confidence. He rejected the perception that the 
hospital is winding down and closing departments.  
 
In response to a follow up question by Councilmember Bullock, Presidents Gable and Haber 
indicated that the objective is to see losses level out but that there is no such indication at this 
time. They must wait to receive June’s financial information. Mr. Haber stated that changes will 
be small compared to the large ongoing fixed costs of staffing and overhead to run the hospital. 
He outlined other factors related to the decline in financial performance. He stated that the 
purpose of the report is to provide a timely update and not to put additional pressure on Council. 
He remarked that cash income from investments can be used to offset some losses.   
 
Councilmember Anderson expressed appreciation for LHA’s work and stated his belief that there 
is no effort on the part of LHA or the hospital to perform worse than it should be. He remarked 
that the January announcement of the hospital’s closure should be included in the list of factors 
effecting revenue. He would have preferred for someone to have gotten out in front of the 
misinformation instead of reacting to it. He asked for ballpark figures on the reported annual 
losses over the past three years. 
 
Mr. Haber responded that in 2014 losses were about $1.5 - $2 million. In 2013 the hospital was 
still making money. Later, he provided specific information from the 2014 audited financial 
reports. 
 
Mr. Gable summarized media efforts to promote positive messages about the hospital. He stated 
that there are many faithful, dedicated employees who are trusting the process set forth by the 
Clinic. He explained his rationale for tonight’s meeting is to provide Council with a timely 
update on losses but not to give the impression of a crisis.  
 
Councilmember Marx expressed concern about the treatment of hospital employees during this 
transition. She expressed her position that employees should be receiving better, more 
personalized treatment from management. 
 
Mr. Gable and Councilmember Marx exchanged words on this topic. Mr. Gable felt that the 
Clinic is providing the personalized service Councilmember Marx is asking for. Councilmember 
Marx expressed that the Clinic can still be doing more to reassure employees and provide them 
with appropriate job placement. She blamed problems on the early communications by CCF 
stating that the hospital would close. She criticized Cleveland Clinic for not making executives 
available and able to answer Council questions.  
 
President Madigan asked Council to determine what more it wants from Cleveland Clinic. She 
respectfully disagreed with Councilmember Marx’s assessments. She feels that Cleveland Clinic 
has been available. She expressed willingness to have a Cleveland Clinic employee focus group. 
She asked Councilmembers to articulate why they may feel that Cleveland Clinic is not 
committed to Lakewood.  
 
Councilmember Marx replied that many members of the public feel this way. She criticized the 
confusion over the hospital deal and its effect on the hospital and community.  

LKWD-PRR292_000111

LKWD-PRR292_000111



 

3 

 

President Madigan remarked on the exhaustive process of deliberation up until this point. She 
asked Council to determine where it wants to go. She emphasized that Council will need to act 
one way or another.  
 
Councilmember Anderson remarked on the process and purpose of engaging Huron. He stated 
that the results of the Huron report will help Council to set forth its strategy.  
 
President Madigan again asked Councilmembers to articulate what information they want from 
Cleveland Clinic that they are not getting.  
 
Councilmember O’Leary replied that Council needs something more tangible than the LOI on 
which to base its conversation with Cleveland Clinic. He stated that in the absence of a proposal 
he cannot predict what kind of information he needs from the Clinic. He agreed with 
Councilmember Anderson that the forthcoming Huron report will help Council to better 
understand its information needs.  
 
President Madigan summarized the responses she received so far from Councilmembers. She 
acknowledged the importance of waiting for the Huron report. She asked if there is anything 
more that Cleveland Clinic can do to express its commitment to Lakewood.  
 
Councilmember Anderson replied stating that he would like Cleveland Clinic to provide a full 
blown market analysis to ensure that that the proposed Community Health Center will meet the 
community needs. Such analysis should answer the following questions: 

 Who is accessing health care? 

 What service lines are viable? 
 

Mr. Gable acknowledged this request. He remarked on patient volumes system-wide, explaining 
that aside from the Main Campus, patient volumes at all hospitals are down. He explained that 
the same is true with the Clinic’s competitors.  
 
Councilmember Marx recommended that everyone check out the recent City Club talk by UH 
CEO Tom Zenty which presents the changing context of health care.  
 
Councilmember O’Leary requested an update on the tax-sharing agreement with the City of 
Avon as proposed in the LOI.  
 
Mayor Summers responded. He explained that west side communities established a joint 
economic development agreement in 2007 that Lakewood did not sign. Because Lakewood did 
not sign the agreement and because Avon has put up $20 million, the City is disinclined to share 
any profits. It was clarified that Cleveland Clinic leverage will be the only way in which 
Lakewood will receive a portion. 
 
Councilmember Juris asked for an updated forecast and timetable based on the new financial and 
real estate developments over the past few months. He noted that the hospital will have to 
consider its financial obligations before resources are completely depleted. He remarked on the 
extreme nature of the financial loss. He acknowledged that public confusion has likely played a 
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part but that the situation might be similar had there been no January announcement. He 
remarked that openly criticizing and making accusations against Cleveland Clinic will continue 
to worsen the Lakewood Hospital situation. He asked for an update of the next 1- 2 years of 
LHA in regards to viability. 
 
Mr. Haber responded. The projection that was put together in fall 2014 anticipated about $10 
million in losses but did not anticipate that the deliberative process would go on as long as it has. 
He stated that the analysis has not been updated to reflect current conversations about possibly 
changing the location of the Family Health Center to the west side of Belle but that such an 
analysis could be conducted. The hospital has already exceeded its operating budget for the year. 
A quick follow up analysis of balance sheets was done in December 2014 and there were no 
changes.  
 
Councilmember Juris summarized some of the questions on which Council has had to follow up 
during this process. He asked what strategy LHA would take to keep the hospital operational if 
Council decided to maintain status quo at the hospital. He defended the extended timeline and 
summarized the work Council has done during this time.  
 
Mr. Gable replied that LHA would still have an obligation to work under current Definitive 
Agreement if Council does not take action. 
 
Mr. Haber emphasized the importance of strategizing for the long-term growth of the 
community. He remarked that under the existing course of action the City will get back only a 
building at the end of the lease but that the services provided are the important thing. Many 
outpatient services provided today at the hospital will continue under the proposed LOI. 
 
Councilmember O'Leary asked LHA to come to Council to request clarification if there is any 
confusion in the future on what is a realistic timeline. He expressed willingness of Council to 
provide clarification and peace of mind to employees. 
 
Mr. Haber expressed the challenge of relaying this message effectively to 800 employees. He 
clarified that LHA is not encouraging employees to blame Council. 
 
Councilmember Madigan added that the timeline has always been fluid and that Council has a 
duty to conduct due diligence.  
 
Councilmember Nowlin asked for help to deliver the message to employees that Council is 
working with all deliberate speed.  
 
Mr. Gable replied that the trustees will deliver the message to employees, citizens and anyone 
who will listen. 
 
Councilmember Madigan thanked LHA/LHF leadership for being present. 
 
Councilmember Juris asked Director Butler for an update on appraisals. 
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Director Butler advised Council to adjourn into executive session to conduct that discussion.  
 
At 7:55 pm, the Committee moved to enter into executive session with the law director, human 
services director, Mayor Summers and council staff joining them, for the purposes of discussing 
the potential purchase of property; the potential sale of real or personal property by competitive 
bid if disclosure of the information would result in a competitive advantage to the person whose 
personal, private interest is adverse to the general public interest; and pending litigation.   
 
Discussion: Councilmembers Anderson and Bullock responded to public criticism about entering 
executive session. They expressed their beliefs that it is in the best interest of the community and 
its negotiations.  
 
By roll call, the motion carried unanimously. 
 
At 9:13pm President Madigan exited executive session to avoid discussion that may conflict with 
her county employment; Councilmember Nowlin also exited early. 
 
At 9:46 pm executive session was exited and Councilmember Bullock adjourned the meeting. 
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Minutes of the Committee of the Whole 

July 6, 2015 

Auditorium 

 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, Anderson, Bullock, 

Juris, Marx, O’Leary 

 

Also Present: Planning and Development Director Dru Siley; Forest City representative Mark Sanderson and  a 

Ryan Homes representative; Law Director Butler; Finance Director Pae; Human Services Director Gelsomino; 

16 members of public 

 

Call to Order: approximately 6:30pm 

 
Madigan opened with brief remarks and asked colleagues to allow agenda item “PROPOSED RESOLUTION 8809-15” to 
be discussed first, as guests were present to participate in the discussion.   

 

PROPOSED RESOLUTION 8809-15; Rockport Square Development Agreement Revisions (REFERRED 6/1/15, 

deferred 6/15/15) 

 
Director Siley made brief opening comments and directed council’s attention to the projected image of the Rockport 
property diagram.  Next he asked Sanderson to share the latest plans for the final phases of the project, which now 

includes a partnership with Ryan Homes, after some aspects of the development were stalled for several years.  Sanderson 

stated that he believed the new plan for the property would be more “saleable” than earlier proposals by Forest City.  

Remaining development efforts will result in the construction of 51 townhomes over the course of two phases with 

property features such as a vegetative swail for stormwater management  and green space in front of homes. He indicated 

that 18 to 20 foot setbacks from curb to the face of homes would help with livability on a busy street like Detroit.  He 

indicated that ABR felt a need for more privacy and devised a fencing and column scheme to define private vs. public 

areas along the streetscape.  A homeowners’ association will mow and trim landscaping.   

 

Councilmembers Bullock and Anderson asked about details such as the quality of materials to be used on the exterior of 

the homes and how many units would be built and marketed within the projected timeframe.  Councilmember O’Leary 
asked about the role of the homeowners’ association regarding trash pick-up and other issues raised questions about 

financial details.  Siley discussed the concept of a CRA and tax abatement that would not be available for this final phase 

of the overall project. A recent major funding change to this project has been to address the requirement of a payment to 

the local school district which the city currently must make from its general fund per the original development agreement.  

Now, the developer will make this payment to the city to pay to the schools for the duration of the debt, or about the next 

10 years.   

 

Director Pae answered questions for Bullock regarding the TIF and other funding arrangements that had been originally 

proposed.  Sanderson indicated that the significant redevelopment investment that may be needed to complete this project 

will be shouldered by developer Ryan, which will buy fully improved lots and then build and sell.  
 

Madigan indicated her expectation that the conversation would continue into the future and encouraged councilmembers 

to look at what ABR considered and approved, which is available from Director Siley.  

 

Madigan indicated that the final item of business would be agenda review and that there would be no discussion of the 

hospital.  Before moving on, she invited Butler to provide any brief updates he might have from the Law Department on 

hospital matters. Butler indicated that he expected a deliverable from Huron Consulting Group in day or two. 
 

The meeting was adjourned at 7:31pm. 
 

LKWD-PRR292_000115

LKWD-PRR292_000115



 

1 

 

Minutes of the Committee of the Whole 

July 13, 2015 

Auditorium 

 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, Bullock, Juris, Marx, 

O’Leary 

 

Also Present: Mayor Summers, Law Director Butler, Director Gelsomino, Finance Director Pae, Planning and 

Development Director Dru Siley; Thompson Hine attorney Robyn Minter-Smyers; Thompson Hine attorney 

Catherine Greenwald; Council Office Temporary Staff Monique Smith; Reporter Bruce Geiselman of 

Cleveland.com; members of the public 

 

Call to Order: 6:04 pm 

 

Madigan opened with brief comments, stating that she would possibly make a motion to call Executive Session 

during the meeting, per the public notice that was published.  

 

Madigan requested updates from Siley or Summers related to the hospital and indicated it was likely that 

council would receive updates from attorneys in executive session if executive session was called. She gave the 

floor to Siley, who noted that consultants continue to be engaged in their evaluation of city-owned properties 

near the hospital and that he had received a report from consultant Allegro, who would present to council on 

July 27
th

.  Summers indicated that he had nothing to report but was anxious to hear from Huron Consulting 

Group on the work they were doing for the city and council.   

 

Madigan then asked Director Butler for updates. Butler indicated that he had recently provided council an 

update on litigation-related issues and could further discuss, hopefully with confidentiality, and make additional 

discussions on record after executive session was complete. 

 

At 6:10 p.m., Madigan moved to enter executive session for the following purpose, as read from the public 

notice for the meeting: “General conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland Clinic (referred 

1/20/15), including the potential purchase of property and/or sale of real or personal property by competitive bid 

if disclosure of the information would result in a competitive advantage to the person whose personal, private 

interest is adverse to the general public interest, and pending litigation.”  She added her request to include the 

following members of the administration, council staff and outside counsel in executive session: Butler, Smith, 

Pae, Yousefi, Gelsomino, Summers, Minter-Smyers and Greenwald, in addition to all present members of 

council.  She also asked that John Bodine of Huron Consulting Group be contacted via telephone during the 

discussion.   

 

The motion was seconded by Juris and passed unanimously by a roll call vote of all councilmembers who were 

present.   

 

At 10:02 pm, executive session was exited and Madigan reported out to remaining members of the public 

present. She indicated that council had met with Huron via telephone and attorneys from Thompson Hine and 

that Phase One of the Huron report would be expected and posted online when the city received it. Butler  

added that council would be issuing a comprehensive schedule of upcoming meetings 

 

At 10:06 pm, Madigan made a motion to adjourn, which was seconded by O'Leary and passed by all members 

present (Councilman Bullock was not present at this time.) 
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Minutes of the Committee of the Whole 

July 20, 2015 

Auditorium 

 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, Anderson (at6:45pm), 

Bullock, Juris, Marx, O’Leary 

 

Also Present: Mayor Summers, Law Director Butler, Finance Director Pae; Human Resources Director, Jean 

Yousefi; Council Office Temporary Staff Monique Smith; Lakewood Hospital Association (LHA) President 

Tom Gable; LHA members Ellen Bryztwa; Kathleen McGorray; Rebecca Patton; Lakewood Hospital 

Foundation President Ken Haber; Mark Sanderson, Forest City; Reporter Bruce Geiselman of Cleveland.com; 

20 members of the public 

 

Call to Order: 6:09 pm 

 

Madigan opens meeting and gives floor to Gable and Haber to discuss financial concerns regarding Lakewood 

Hospital. Haber comments on patient stats, cites declines for first 6 months of this yr.  He also noted that 

surgeries are down 15% this year vs. 12% last year.  He noted that the hospital has been dealing with declines 

for years, but this year it is accelerating.  

 

O’leary asked if the hospital has gone over the cliff and Haber compared the hospital to a ship taking water but 

can't keep up with bailing.  O’leary commented on the need to preserve staff while also providing them with 

opportunities for job security. Gable indicated that hospital management is attempting to address staffing 

concerns with a 90 day freeze on transitions to new facilities if hired elsewhere in the Cleveland Clinic (CCF) 

system in order to give time for replacement and training of new staff.  LHA was also assured that CCF intends 

to give priority hiring to Lakewood Hospital caregivers who want to stay in the system. He remarked that 

having a timetable for any changes at the hospital would help with structuring agreements with employees.  

 

Councilwoman Marx commented on ER statistics being down. Haber confirmed that they are down 40% year to 

date.  Marx asked about comparisons and trends with other hospitals.  Haber noted that the whole country didn’t 
decline 40% and that it might be possible to analyze further to see where volume went. Haber indicated that  

CCF is directing ER admits to Lakewood Hospital as a way to address declines and LHA has asked 

management for other ideas to address the issue. Bullock indicated that acting with as much urgency as possible 

could help. Councilman Nowlin stated his concerned with acceleration of decline and his interest in strategies to 

address problems.  Gable indicated that LHA will meet monthly to monitor closely and analyze strategies while 

waiting for a timetable from council and then make a definitive plan for the future. 

Councilman Juris commented on admit trends and Haber pointed out that most admits are through the ER. He 

indicated that another factor is impact of the mix of patients.  The hospital has seen a decline in commercial 

coverage, which is the most profitable.  Bryztwa indicated that government and commercial insurance payers 

are all trying to avoid hospitalization, adding that all reimbursement methodologies have more and more 

pressure to not admit so that insurance and CMS don't have to pay expensive rates. Madigan stated that  LHA is 

meeting monthly to address these issues more regularly because this is very serious.  

 

Marx asked why CCF is building in Avon if hospitals are a thing of the past. She commented that with more 

private payers there, reimbursement is likely to be greater.  She stated her believe that this question is most 

valid for CCF to answer, not necessarily LHA. Bryztwa expressed her concern that the assets that are 

evaporating are ours, not Medicaid's or Medicare's and indicated that Lakewood Hospitals numbers have little 

to do with Avon.  
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Madigan indicated that minutes of all meetings would be available to the public and that the evening’s open 
meeting would be continued in the council conference room.  The Rockport development project details would 

be reviewed there using the conference room projector.   

 

PROPOSED RESOLUTION 8809-15  - Rockport Square Development Agreement Revisions 

(REFERRED 6/1/15, deferred 6/15/15)  
 

At 7:05 p.m., the meeting resumed in the council conference room and PROPOSED RESOLUTION 8809-15 

was discussed.   

 

Siley began by discussing the development agreement. Sanderson, Pae, Bullock, Marx, O’Leary and Anderson 

contributed comments related to financing, timeframe and how the developer would achieve its project goals. 

 

Madigan invited members of the public to comment.  One member of the public asked about affordable housing 

and attracting minorities to the community.  Bullock indicated that there is much affordable housing in 

Lakewood and that affordability is not an issue that is exclusively a concern for minority populations.  Siley 

added that through the city’s Department of Community Development and the Citizens’ Advisory Commission 

there have been hundreds of thousands of dollars in housing-related programs in Lakewood and over 70 projects 

completed in the last year. Madigan moved to recommend approval of the resolution, which was seconded by 

Bullock and passed unanimously. 

 

Docket review was then conducted.  The meeting was adjourned at 7:29pm. 
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Minutes of the Committee of the Whole 

July 27, 2015 

Auditorium 

 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, Anderson (6:45), 
Bullock (6:20), Juris, Marx, O’Leary 
 
Also Present: Planning and Development Director Dru Siley, Allegro Consulting representatives Matt Sattler 
and Brad Hout; Council Office Staff Monique Smith; Reporter Bruce Geiselman of Cleveland.com; 
approximately 30 members of the public 
 

Call to Order: 6:06pm 

 

Opening Remarks 

 
President Madigan opened the meeting, introducing the speakers for the evening as Mr. Siley, Matt Sattler and 
Brad Hout from the Allegro consulting firm.  
 
Madigan indicated that the aforementioned speakers were in attendance at the meeting to provide follow-up 
information promised by Siley during his previous presentations and comments to the Committee of the Whole 
(COW), including a presentation on March 30, 2015. Their main focus was evaluations of two city-owned 
office buildings near Lakewood Hospital and a garage. She asked the public to keep in mind that, as Siley had 
stated in the past, the intention of his department’s study of city-owned hospital properties is to understand and 
maintain a range of options for potential use. 
 
Madigan noted that, though the public notice for the evening’s meeting indicated the possibility of a motion to 
enter executive session, she did not expect that executive session would be called.   
 

1. Updates on city-owned properties near Hospital from Planning & Development Director Siley. 

 

Siley opened his remarks with a reminder to the audience that on March 30th he had presented a visual 
representation of city-owned properties near the hospital and that his department had been doing further due 
diligence to understand what was included in the Letter of Intent in terms of real estate assets.  His consultants 
had evaluated and would be presenting information during the meeting on the condition, revenue streams, assets 
and liabilities associated with those properties. Copies of presentation materials for the evening were made 
available to council and members of the public in advance of the meeting were to be posted on the city’s 
website. (Also find attachments here.)  
 
Siley indicated that the nine city-owned homes on the west side of Belle were not included in the evaluation to 
be reviewed in the evening’s presentation and that inspections had not yet been done by the city to fully assess 
their conditions.  Those properties are primarily rentals today, and Siley stated his preference that they be 
renovated by private owners or the city and sold on the open market for use as single family homes.  He 
suggested that current tenants could potentially be offered first right of refusal if the properties were listed for 
sale at some point in the future. 
 
Siley then showed an image of an aerial view of all of the properties that had been evaluated and explained 
acronyms that would be used to identify each building throughout the presentation.  He explained that private 
real estate firm CBRE currently manages one of the buildings, which they refer to as the Medical Office 
Building or MOB, but that the evening’s presenters would refer to that building as the Professional Office 
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Building or “POB”.  They would also refer to the South Parking Garage as “Garage” and the Community 
Health Center as “CHC”.  
 
Consultants from Allegro were then given the floor to review their report findings.  They discussed the 
methodology used by their internal project team and their subcontractor Simplified Facilities Group, Inc., a 
facilities management firm based in Elyria, Ohio, to assess the value of the POB, CHC and Garage. They then 
introduced the three main components of their report for each building: 1.) a Physical Conditions Assessment, 
2.) a Broker’s Opinion of Current Value and 3.) Projected Future Cash Flows.   
 
For the garage, they stated that the Physical Conditions Assessment relied on information from the recent report 
by Makovitch and Pusti Architects, another firm that has been engaged by the city’s Department of Planning 
and Development. They explained that the Physical Conditions Assessment was the portion that involved 
partnership with Simplified Facilities, Inc.  to perform onsite inspections.  
 
They explained that their Broker’s Opinion of Value is a broker’s opinion, not a formal appraisal of value. It 
considered factors such as recent transactions that were closed in both Lakewood and the western suburban 
market (including cities of Rocky River, Westlake and North Olmsted) as well as properties currently for sale. 
The consultants analyzed current market conditions, where the market may be headed and how it affects the 
value of the buildings in question. For the garage, they indicated that a typical way to assess value for such a 
structure is through an “income approach”.  They explained that in this case, it was challenging to understand 
the financials and derive an income value for the garage.  Instead, they used a “net land value” methodology, 
which considers the value of the land plus costs of addressing structural challenges.  
 
Mr. Sattler then introduced the Projected Future Cash Flow assessment portion, suggesting that it might be the 
most important component for council in the context of a real estate negotiation.  Four scenarios were modeled 
to understand potential Net Operating Income and the amount of investment needed to own and operate each 
building. The Projected Future Cash Flow scenarios described were “Status Quo”, “Intermediate”, 
Recapitalization with Market Rents and Recapitalization with Below Market Rents. 
 
In the Physical Condition ratings, the general assessment for the POB and CHC was that both are structurally 
well-maintained. Regarding the Broker’s Opinion of Value, the overall impression of the POB was that suites 
are generally challenging for typical office tenants to use and outdated. The overall impression of the CHC was 
that it has updated finishes throughout, good natural light, more configurations and opportunities for non-
medical users and good outdoor space.  It is believed that buyers would pay a premium for the CHC and that 
tenants could be replaced much more easily than at POB.  Estimates of value and potential future cash flow are 
available in detail on the printed copies of the slides that were shown during the presentation (attached here). 
 
Regarding the Garage, the consultants were able to provide cost estimates for maintenance of the garage based 
on the Makovitch report, but were not able to forecast future parking demand based on the limited data that 
were available. Makovitch recommended two options for the garage: Option 1 is to make significant repairs and 
continue operating the structure, and Option 2 is to demolish the structure.  In “Option 1”, estimated costs for 
repairs are $5.1 million and annual improvements were estimated at $100,000.  Without capital investments, 
they estimated a total of 250 parkers per day in the garage would enable the owner to break even. However, if 
necessary capital expenditures were made there would need to be 90% occupancy in the garage, or 567 spaces 
filled per day, which is more than triple the current daily occupancy.  If there were 315 parkers per day paying 
$6.00 per day, it would take 40 years to recoup the amount of capital investments required for the garage.  
Director Siley pointed out that of the investments deemed to be necessary by Makovitch, an approximate $3.1 
million dollars’ worth of improvements should be made within the first year.  He noted that the garage was built 
in the 1960’s, it is showing signs of age and the effects of the harsh weather in our area.  
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The presentation then concluded and speakers answered questions from council and members of the public.  
  
 

2. General conversation about the Letter of Intent (LOI) submitted to Council by the Lakewood Hospital 

Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland Clinic (referred 1/20/15), 

including the potential purchase of property and/or sale of real or personal property by competitive bid if 

disclosure of the information would result in a competitive advantage to the person whose personal, 

private interest is adverse to the general public interest. A motion to enter executive session will likely be 

made. 

 

General conversation related to the LOI consisted of comments and questions made by council in response to 
the evening’s presentation.  No executive session was called.  
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Minutes of the Committee of the Whole 

August 10, 2015 

Auditorium 

 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, Anderson , Juris, Marx 

 

Also Present: Law Director Butler, Finance Director Pae; Human Resources Director Gelsomino; Thompson 

Hine attorney Catherine Greenwald; Council Office Temporary Staff Monique Smith; Reporter Bruce 

Geiselman of Cleveland.com; approximately12 members of the public 

 

Call to Order: approximately 6:00 pm 

 

Madigan opened with general comments, indicating that the evening’s discussion would seek to gather input 

from councilmembers regarding their ideas for foundational principles that could legal counsel could use to 

understand and represent their interests in discussions or negotiations about Lakewood Hospital. 

 

Madigan indicated her desire to make progress with council’s hospital conversations while being cognizant of 

council’s role and responsibility in the potential drafting of a new master agreement. She referred to a list of 4 

proposed principles that she believed councilmembers had mentioned over the course of hospital deliberations. 

She indicated that colleagues may add to the list.   

 

Madigan invited Butler to comment. He indicated that at prior Committee of the Whole meetings, it was 

suggested that council dedicate at least one future meeting to articulating the very high level principles 

described by Madigan. He cautioned that it is not wise to use Committee of the Whole meetings to negotiate a 

contract in public and that it is not the goal of the discussion to discuss potential details that council might want 

to include in a contract.  He indicated that the evening’s discussion was an opportunity to establish the 

beginning of a general framework under which counsel could represent council’s interests in hospital 

deliberations.    

 

Before moving on, Madigan asked Butler for a summary of work that Huron Consulting Group was doing to 

under its engagement with the city. Butler discussed his expectation of a final report from Huron by the end of 

the week. She and Butler indicated that it would be made available to the public when it was delivered to the 

city.   

 

Madigan suggested that council then begin to discuss the 4 areas of proposed negotiating principles shown on 

her worksheet and asked Butler to signal if any discussion topics seem to be those that shouldn’t be discussed 
public. The body then began to discuss each of the 4 topic areas, beginning with Transportation. 

 

Marx expressed concern that some transportation issues may not be possible to discuss until it is clear where 

services will be delivered.  As an example, she asked if it was known where patients would go for outpatient 

surgery and how they would get there. Anderson indicated that he sees transportation as an important part of 

facilitating access to health care and improving the health of the community. He indicated that it was not yet 

clear what the role of CCF should be and what the role of government should be in this area. He asked if a 

health care facility can have its intended impact if its target population cannot reach it.   

 

Madigan identified access to an emergency room as being “imperative”. Marx,asked if construction of an 

emergency room should be seen as a requirement under Ohio law, rather than a choice in the CCF proposal, 

when a Family Health Center is built. Juris pointed out that a Metro Health Family Health Center that does not 
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include an emergency room. Marx indicated that it may be the size of the facility that determines the ER 

requirement. 

 

Madigan asked if the 4 proposed discussion areas represented council’s priorities enough to move toward a 
conclusion of the deliberation process. She asked if there was any more information that council needed in 

addition to the forthcoming report form Huron. 

 

Anderson discussed his perception that 15 service lines have been transferred or eliminated from Lakewood 

Hospital since 2005.  He indicated interest in identifying which service lines may need to be maintained at a 

potential Family Health Care center (FHC) and what the protocol should be before service lines are closed. He 

indicated that community members believe service lines have been casualties of cost repositioning opportunities 

at Lakewood Hospital and that he wants to avoid that in the future. He indicated an interest in defining a clear 

procedure for adding, subtracting or altering service lines.  

 

Juris questioned whether service lines are the right metric to look at and if there is another that could show 

whether the health of the community is improving.  He expressed concern about adding bureaucracy to a real 

estate sale.  He asked if it would be possible to work with health care partners to track and evaluate community 

health.  He went on to consider the question of who would be tracking trends and, if a certain trend is evident, 

what leverage there might be to ensure that the trend is addressed. He questioned where there is funding that the 

city could use to address an issue if the partner does not take action.  He suggested that instead of considering 

how to identify each service line in a building that would be owned by the Cleveland Clinic, council consider 

another way to evaluate the health of the community and overall success. He indicated that success may not 

necessarily depend on a certain program or line of service. He suggested that if council cannot control service 

lines, the goal of identifying metrics to define success could be a principle for council’s hospital discussions.  

 

Anderson indicated that CCF has pledged to provide 6 service lines with a possible 12 or 13 more.  He indicated 

that CCF seems to be asking the community what it wants but that, while there has been a Community Needs 

Assessment, there has been no market analysis. He indicated that he would like to see an analysis that addresses 

questions such as “What is happening now in the community?” and “Which service lines are community 

members currently accessing to maintain or promote their health?”  He indicated that combining answers to 

these questions with information from the Community Health Needs Assessment could help to identify service 

lines needed at a potential Family Health Care center (FHC). He does not want the city to get into a position 

where removal of a service is justified by indicating that it is available at another location, as he believes has 

been done at Lakewood Hospital.  He indicated that he wants to prevent a “revolving door of services”.  
 

Madigan indicated that Community Health Needs Assessments must be done periodically by health care 

providers and are used to inform what services to provide.  She asked how intricately involved local 

government should be in determining which service lines are provided. She indicated that it has been her desire 

to have health care access for Lakewood, though it hasn’t been entirely clear what that should look like. She 

indicated that she has come to believe that it may be difficult to identify what is needed 5 years into the future 

because of the rapid changes that are taking place in health care. She expressed her view that the opportunity to 

have a community foundation is the best part of the current hospital proposal, as it can enable innovation and 

the ability to stay ahead of trends.    

 

Discussion turned to the challenges of conducting a discussion about core principles. Butler discussed the 

question of how the city could exert control over service lines. He indicated that while the evening’s discussion 
may not be a time to determine specific medical services that should be offered on a health care campus, it was 

still worthwhile determine whether council wants to have a say at all in this sort of question and to direct legal 

counsel accordingly.  
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Madigan asked council to consider what there is consensus on. She acknowledged Anderson’s comments on 
service lines and the group’s interest in transportation.  

 

Marx discussed the idea that the evening’s discussion was an opportunity for council to create some kind of 

mission. She added that CCF needed to contribute to that effort by creating a vision for the community of 

something more than losing a hospital. She referred to the example of the newspaper ads that have been placed 

by Mr. Sinai hospital in New York as one that could be helpful.  

 

Juris indicated his interest in the principle of using the current campus to support the delivery of health care in 

Lakewood. He indicated that he accepted the proposed 4 points overall, though some areas seemed to fall under 

the responsibility of other boards and commissions.  

 

Butler asked for other principles. 

 

Anderson mentioned past discussions about bringing care into senior buildings and into neighborhoods and 

asked where the concept of coordination of care might fit into the 4 principles.  Butler indicated that it may fit 

into two areas.  Madigan indicated that she saw the services described by Anderson as being related to a 

potential community foundation.  She also referred to the question of whether there could be a senior center, as 

suggested by Director Gelsomino at past meetings.  

 

Marx indicated that it is confusing to discuss the potential of a community foundation in the same conversation 

as CCF services and would prefer to keep them separate.  Madigan indicated her view that the foundation is part 

of what is on the table and that she wants it to be in the principles. She expressed her view that it is one of the 

exciting parts of the proposal and a way to enable health care innovation. She indicated that discussing a 

foundation is one of her core principles, though there is room for others. She indicated her desire to make 

progress on the core principles and suggested there could be opportunities to come back to this topic in the 

future.   

 

Anderson indicated that the evening’s discussion had reinforced thoughts that have been shared throughout 

council’s deliberation process. He recognized Juris’ input and suggested that his own idea of establishing 
protocols for adding or removing service lines be discussed further.  He indicated that transportation has been a 

main topic since the beginning of deliberations and discussed the concept of a foundation. He asked what role 

CCF would have in the establishment of a foundation, if at all. He was interested in senior facilities and delivery 

of services to seniors. He called attention to the fact that facility upgrades have been made at Lakewood 

Hospital, though service lines have also been transferred.  He asked if some transferred services lines should be 

re-established in Lakewood if residents are using them. Madigan asked Anderson which services he was 

including in a list of transferred services.  He indicated that, according to his notes, the following were either 

downsized or moved: open heart surgery, catheterization lab, thoracic, physician pre-certification, pathology, 

oncology, obstetrics, neurologic, trauma and pediatrics. He asked what role council can play to keep assets in 

Lakewood to serve our residents rather than losing them to cost repositioning steps. He asked where this 

concept could fall in a list of principles for negotiation.  

 

Butler indicated he would have to analyze Anderson’s question in the context of the lease agreement with LHA.  

 

Anderson asked whether it should be a principle of deliberation that an asset that is liquidated or sold be kept 

somewhere in Lakewood to serve local residents. Butler indicated that such a question may be best directed 

toward LHA and council colleagues. Butler added that a related example might be whether it is necessary to 

raze the existing hospital structure as contemplated under the current letter of intent. The original intent for the 
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teardown was to build a new FHC there, but now other locations have been discussed. He indicated that this 

speaks to the Anderson’s question of preserving assets and that this may fall under one of the proposed 

principles.   

 

Butler asked if the 4 principles that are currently proposed can be used as an initial framework for negotiation.  

Anderson indicated that the only proposed principle that he questions is the last one because this is not primarily 

a redevelopment project but rather a health care delivery project. The redevelopment impact is secondary in his 

view. Madigan included a point about redevelopment because it is included in the LOI.  

 

Madigan recognized that there seemed to be consensus on the 4 proposed principles, though there would be 

opportunities for further discussions. She indicated that factors such as the forthcoming Huron report could lead 

council to add or change proposed principles.  

 

Anderson emphasized that it is important to make the Huron report available to the community as soon as 

council receives it and not a after a couple of days has passed. Madigan agreed on that point and that what 

Huron provides is considered final. She and Butler agreed it would also be posted online when it is delivered. 

 

The meeting was adjourned at 7:34 pm.  
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MINUTES OF THE COMMITTEE OF THE WHOLE 

August 17, 2015 

Auditorium 
 

Councilmembers Present: 

  

Also Present (In Audience): Mayor Summers; Law Director Butler; Finance Director Pae; Human 

Services Director Gelsomino; Human Resources Director Yousefi; Office Staff Monique Smith; Huron 

Consulting Group Representative John Bodine  
 

Call to Order: 6:10 pm 
 

Agenda:  
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MINUTES OF THE COMMITTEE OF THE WHOLE 

August 29, 2015 

Auditorium 
 

Councilmembers Present: Council President Madigan, Council Vice President Nowlin, 

Councilmembers Bullock, O’Leary, Anderson, Juris (10:15), Marx 

 

Also Present: Law Director Butler, Finance Director Pae, outside counsel from Thompson Hine 

LLP 

 

Call to Order: 9:10 a.m. 

 

Agenda: General conversation about the Letter of Intent submitted to Council by the Lakewood 

Hospital Association (LHA), the Lakewood Hospital Foundation (LHF), and Cleveland Clinic 

(referred 1/20/15).   

 

The Committee moved to enter into executive session with the law director, finance director and 

outside counsel from Thompson Hine LLP joining them, for the purposes of discussing the 

potential purchase of property; the potential sale of real or personal property by competitive bid 

if disclosure of the information would result in a competitive advantage to the person whose 

personal, private interest is adverse to the general public interest; and pending litigation.   

 

By roll call, the motion carried unanimously. 

 

Councilmembers Anderson and Nowlin left the meeting at approximately 12:40 p.m.  

Councilman Juris left the meeting at approximately 1:15 p.m. 

 

The committee emerged from executive session at 2:20 p.m. and voted unanimously to adjourn 

the committee meeting at 2:20 p.m. 
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April24, 2015 

Paul M. Nick 

Executive Director 

Ohio Ethics Commission 

30 West Spring Street, L-3 

Columbus, Ohio 43215 

LAW DEPARTMENT 

OFFICE OF PROSECUTION 
12650 Detroit Avenue, Lakewood, Ohio 44107 

(216) 529-6030 1 Fax (216) 228-2514 

www.onelakewood.com 

law@lakewoodoh. net 

Direct dial : (216) 529-6034 

kevin. butler@lakewoodoh. net 

Re: Request for Advisory Opinion for City of Lakewood, Ohio 

Dear Mr. Nick: 

KEVIN M. BUTLER 

DIRECTOR OF LAW 

PAMELAL.ROESSNER 

CHIEF PROSECUTOR 

JENNIFER L. MLADEK 

CHIEF ASSISTANT 

LAW DIRECTOR 

MANDY J. GWIRTZ 
ASSISTANT PROSECUTOR/ 

ASSISITANT LAW DIRECTOR 

I represent the city of Lakewood, Ohio and seek guidance regarding the Ohio ethics lws 

applicable to their participation in the potential transformation of Lakewood Hospital into a 

family health care center. My questions concern the Ohio ethics laws addressing potential 

conflict of interest issues that may arise from the participation of the following individuals in the 

consideration and approval of this transition: (a) Lakewood public officials serving ex officio on 

the board of trustees of the Lakewood Hospital Association ("LHA"); (b) a city councilman who 

is a partner in a law firm representing the Lakewood Hospital Foundation, Inc. ("LHF") in 

unrelated matters and which has certain personnel sitting the boards of trustees for LHA and 

LHF; and (c) the mayor, Michael Summers, whose wife serves on the LHF's board of trustees. 

A. Questions Concerning the Service of the Mayor and Two City Council Members on 

. the Board of Lakewood Hospital Association's Board of Trustees. 

Recently the LHA signed a non-binding letter of intent with the Cleveland Clinic that 

contemplates the closing of Lakewood Hospital, the opening of a family health clinic, and certain 

other activities. We are examining any potential ethics concerns related to the mayor and two 

members of city council serving as ex officio members of the board of trustees of LHA and the 

role they may play in voting in favor of entering into any contract provisions with any entity 

seeking to purchase the hospital. 
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Lakewood Hospital's land and building are owned by the City of Lakewood and, since 1987, 

have been leased to the Lakewood Hospital Association by ordinance pursuant to authority 

explicitly found in our charter. LHA was created as a nonprofit hospital agency for the operation 

of a community hospital (Lakewood Hospital) pursuant to ORC Chapter 104. The Cleveland 

Clinic is the only corporate member of LHA. LHA is governed by a board of trustees. The 

board's membership is detailed in the lease agreement, which states, "The Governing Board will 

be composed of twenty-three members consisting of the Mayor of the City; two members of the 

Council of the City ... selected by Council [and others]." 

Lakewood Charter provides for potential of a conflicts of interest in the following manner: 

"The Mayor [and] members of Council ... shall not, during their term of office, be 

interested in the profits or emoluments of any contract with or job, work or 

service for the City .... This Section shall not prohibit the Mayor [or] members of 

Council . . . from serving as a member or an official in any other nonprofit 

corporation where their service is in the capacity of representing the City. . .. 

[W]here the Mayor [or] members of Council are members or officials of a 

nonprofit corporation permitted by this Section, such persons shall not be deemed 

to be interested in the profits or emoluments of any contract, job, work or service 

for the City or other transaction because of any contract or other transaction 

between the City and such ... nonprofit corporation; and the Mayor, members of 

Council and the directors of departments and other officials or employees of the 

City may fully participate (a) in their respective official capacities in the 

deliberations by the City or its agencies, and (b) in their capacity as members or 

officials of such ... nonprofit corporation, including the right to vote with respect 

to such contract, job, work, service or other transaction." 

Charter Article 23 §3. 

Thus, Lakewood' s mayor and two councilmembers, as ex-officio trustees of the LHA, serve both 

the LHA and the citizens as they discuss and potentially vote on issues involving healthcare in 

Lakewood and the future of city assets. I believe Lakewood's charter resolves any conflict, and 

the Commission previously provided official guidance in confirming that the Ohio Ethics Laws 

permitted Lakewood city officials to serve as ex-officio trustees of the board overseeing the 

hospital, 
1 

but I would like to confirm with the Commission that there is no conflict of interest 

involved in these circumstances that would violate Ohio's ethics laws. 

B. Questions Concerning the Representation of LHF by a Law Firm in which 

Councilman Nowlin is a Partner. 

Lakewood has a member of council, Ryan Nowlin, who is a partner in a law firm. The firm 

represents, on general matters, LHF, which is an Ohio non-profit corporation formed in 1956 for 

1 
See September 3, 1986 Ohio Ethics Commission Advisory Opinion issued to Mr. Fred DeGrandis, former Vice 

President and General Counsel of Lakewood Hospital. 
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the purpose of aiding in the growth and development of Lakewood Hospital and to meet the 

health and welfare needs of the community. The articles of incorporation of LHF specifically 

grant powers, in addition to those conferred by the state of Ohio, to the LHF to acquire by 

devise, gift, purchase or otherwise, and hold for investment or trust, sell, lease, mortgage or 

dispose of any money, business, real estate, stocks, or bonds. LHF is a non-profit that exists for 

purposes of fundraising and supporting the hospital. The same councilmember' s law firm 

employs an associate attorney who serves as an unpaid trustee on the board of LHF. 

Lakewood Hospital is leased by the city of Lakewood to the Lakewood Hospital Association, 

Inc. ("LHA"), a different Ohio non-profit entity, which in tum has agreed with the Cleveland 

Clinic to operate and control Lakewood Hospital. Mr. Nowlin has a partner in his law firm who 

serves as an unpaid trustee of LHA. 

Because the recently announced proposal to enter into a new agreement governing the closure 

and demolition of Lakewood Hospital and creation of a family health care clinic would involve 

many city assets, the proposal requires considerable input from and ultimately approval of 

Lakewood City Council. 

We are told the councilmember' s law firm does not represent LHF on any matter directly related 

to these announced plans and does not represent LHF in any matter that may potentially go 

before city council for vote and approval related to the negotiations between the Cleveland 

Clinic, the city, LHF and LHA. 

Here are the questions which have been raised: 

1. Can a member of council deliberate or vote on a matter involving a non-profit 

foundation, while he is a partner at a law firm which advises the foundation on items 

not directly related to the matter to be voted upon, and where the foundation has 

separate independent counsel advising it on the matter to be voted upon? 

2. Can a member of council deliberate or vote on a matter involving a non-profit entity, 

whose uncompensated board of trustees includes a law partner of the councilmember? 

3. Can a member of council deliberate or vote on a matter involving a non-profit 

foundation, whose uncompensated board of trustees includes an associate of the 

councilmember's law firm? 

C. Questions Concerning the Involvement of the Mayor in Light of His Wife's Service 

on the LHF Board of Trustees. 

Mayor Summers' wife, Wendy Summers, currently serves on the LHF board of trustees. Ms. 

Summers receives no compensation for her service on this board. Her service commenced 

before Mayor Summers was elected as mayor of Lakewood. We are informed that Ms. Summers 

does not have direct day-today involvement in the administration ofLHF, nor does she have 

control over the administration of any of its contracts. We would like the Commission's opinion 
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as to whether Ms. Summers' service on the LHF board of trustees creates a fiduciary interest on 

behalf of LHF than can be imputed to Mayor Summers and which would prevent his 

involvement in the consideration and approval of the transaction. 

Thank you for your assistance with these matters. 

Very truly yours, 

Kevin M. Butler 
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On April 27, 2015, the Ohio Ethics Commission received your letter requesting an 

advisory opinion. You asked whether several city officials are able to participate in matters 

affecting the closing of Lakewood Hospital and the opening of a family health care clinic. 

Key Facts 

In your letter and a subsequent e-mail you explained the facts pertaining to the 

institutions and individuals involved in the matter: 

The City, the Lakewood Hospital Association, and the Lakewood Hospital Foundation 

• The Lakewood Hospital Association (LHA) was created pursuant to R.C. Chapter 
140 as a nonprofit hospital agency for the purpose of operating a community hospital. 

• The City of Lakewood (city) owns Lakewood Hospital's land and building. Since 

1987, the city has leased the land and building to the LHA. 

• The city's lease agreement with the LHA establishes that LHA is govemed by a board 

of trustees with the mayor and two city council members serving as ex-officio 

members of the LHA board. 

• The Cleveland Clinic Foundation (Cleveland Clinic) is the only corporate member of 

theLHA. 

Promoting Ethics in Public Service for Ohio since 1974 
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• The Lakewood Hospital Foundation (foundation) is a nonprofit corporation that was 

fmmed in 1956 to aid the development of Lakewood Hospital. The foundation's 

atticles of incorporation grant it the ability to acquire, hold, and dispose of financial 

assets for the purpose of supporting the Lakewood Hospital. 

The Letter of Intent 

• The LHA has signed a non-binding letter of intent with the Cleveland Clinic that 

contemplates closing Lakewood Hospital and opening a family health care clinic. 

City council will make the final decision in the matter. 

• It is uncettain what will happen to the foundation if the terms in the letter of intent are 

approved. But because the Lakewood Hospital would no longer exist, its future 

would be in question. The foundation is currently receiving advice on that question 

from its outside counsel. 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law frrm that represents the 

foundation on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the LHA. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Questions and Brief Answers 

1. Can the mayor and the two city council members who serve as ex-officio members of the 

LHA patticipate in decisions regarding the closing of Lakewood Hospital and the 

opening of a family health care clinic? 
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Any city official serving as an ex-officio member of the LHA, in the absence of any other 

conflict under the Ethics Laws, is not prohibited from participating in decisions regarding 

the closing of Lakewood Hospital and the opening a family health care clinic. 

2. Can the council member who is a partner in the law firm participate in decisions 

regarding the closing of Lakewood Hospital if: (a) a patiner serves on the board of 

the LHA and (b) an associate attorney in the fitm serves on the board of the foundation? 

Because the council member's law patiner who serves on the board of the LHA has a 

fiduciaty interest in the public conh·act that would result in the city acquiring health care 

services for the benefit of its residents, the council member cannot pat1icipate in 

decisions regarding the closing of Lakewood Hospital and the opening of a family health 

care clinic. It is unnecessaty to examine the associate's connection with the foundation. 

3. Can the mayor pat1icipate in decisions regarding the closing of Lakewood Hospital if his 

wife serves on the board of the foundation? 

If the proposed agreement with the Cleveland Clinic would result in the dissolution or 

alteration of the foundation from its present form, the mayor carmot participate in 

decisions regarding the closing of Lakewood Hospital. 

The Mayor and Council Members Serving as ex-offlcio members of the LHA 

Commission Precedent-Official Capacity 

R.C. 102.08 provides that, if the facts and circumstances in a patticular situation are 
substantially similar to the facts and circumstances addressed in another Ohio Ethics Commission 

advisory opinion, the public official or employee in the newly occurring situation can rely on the 

other opinion.1 Enclosed with this opinion is formal Advisory Opinion No. 93-012 and an informal 

advisory opinion issued to Cathy C. Godshall that the Commission approved at its meeting on 

Febmary 11, 1997. The facts and circumstances that you have described regarding the mayor and 

council members serving as ex-officio members of the LHA are similar to the circumstances 

described in these opinions. This advisory opinion will note the key elements of these two opinions 

but their entire reasoning and conclusions are embodied in this opinion as if fully restated. 

The Ethics Connnission explained in Advisory Opinion No. 93-012 that an agreement 

between a city and a hospital that involved the city providing a payment to a hospital in exchange 

for a permanent interest in the hospital and its management, and sub-leasing property to the 

hospital was a public contract because the city was pmchasing or acquiring hospital services for 

the benefit of its residents. 

Advisoty Opinion No. 93-012 explained that the prohibition ofR.C. 2921.42(A)( 4) against 

a public official having an interest in a public contract with his or her own political subdivision 

does not apply whenever the official serves on the board of directors of a nonprofit corporation 
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that has entered into a public contract with his political subdivision in his "official capacity" as a 

representative of his political subdivision in order to represent its interests.
2 

The Ethics 

Commission set fmih four criteria which must be met in order for a public official to be deemed 

to serve in his official capacity: 

(1) The govemmental entity must create or be a pa1iicipant in the non-profit corporation; 

(2) Any public official or employee cormected with the jurisdiction . . . may be 

designated to serve on the non-profit corporation, but the elected legislative authority 

or the appointing governing body must formally designate the office or position to 

represent the govermnental entity; 

(3) The public official or employee must be formally instmcted to represent the 

govemmental entity and its interests; and 

( 4) There must be no other conflict of interest on the pmi of the designated 

representative. 

The Commission explained in Advismy Opinion No. 93-012 that because of the 

agreement between the city and a hospital that involved the city providing a payment to a hospital 

in exchange for a permanent interest in the hospital and its management, R.C. 2921.42 (A)(4) did 

not prohibit the mayor and president of council fi·om serving on the hospital's board of directors 

in their "official capacity" to represent the city's interest in the hospital and its management. 

Accordingly, a city official serving as an ex-officio member of the LHA, in the absence of 

any other conflict under the Ethics Laws, is not prohibited from pa1iicipating in decisions 

regarding the closing of Lakewood Hospital. 
3 

The Council Member and the Law Firm 

You have asked if a council member who is a partner in the law fi1m can participate in 

decisions regarding the closing of Lakewood Hospital and the opening a family health care clinic 

if an associate attorney in the firm serves on the bom·d of the foundation and a partner serves on 

the board of the LHA. You stated that the law firm represents the foundation on general matters 

but it is not advising the foundation regarding its future if Lakewood Hospital is closed or any 

other matter that may go before city council regarding the closing of Lakewood Hospital. 

The city council member is subject to R.C. 2921.42(A)(1),
4 

which prohibits a public 

official from authorizing or using his authority or influence to secure authorization of a public 

contract in which a business associate has a definite and direct financial or fiduciary interest. 
5 

A "public contract" is defined to include "[t]he purchase or acquisition, or a contract for 

the purchase or acquisition, of property or services by or for the use of . . . political 

subdivisions."
6 

The proposed agreement with the Cleveland Clinic that contemplates closing 
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Lakewood Hospital and opening a family health care clinic is a public contract because its 

fruition would result in the city acquiring health care services for the benefit of its residents. 

Partners and associates in a law firm are "business associates" for purposes of R.C. 

2921.42(A)(1).
7 

An uncompensated board member of a nonprofit corporation has a fiduciary 

interest in its contracts.
8 

R.C. 2921.42(A)(1) does not prohibit business associates of a public 

official fi:om having an interest in contracts entered into by the political subdivision that the 

official serves. However, a public official is prohibited from discussing, deliberating, voting, or 

othetwise using the authority or influence of his public position, either formally or informally, to 

secure, renew, modifY, renegotiate, or otherwise authorize a public contract that would affect the 

interests of a nonprofit corporation in which his business associate serves as a board member. 

The Partmr Serving on the Board of the LHA 

The council member's law partner who serves on the board of the LHA has a definite and 

direct personal, pecuniary or fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. Accordingly, the council member 

cannot participate in decisions regarding the closing of Lakewood Hospital. 

The Associate Serving on the Board of the Foundation 

As explained above, the council member cannot patticipate in decisions regarding the 

closing of Lakewood Hospital. Therefore, it is unnecessary to examine how the associate's 

connection with the foundation affects your question. 

The Mayor and His Wife 

You have also asked if the mayor can patticipate in decisions regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic if his wife serves on the board 

of the foundation. A spouse is a "family member"
9 

for purposes ofR.C. 2921.42(A)(1). 

As you stated, the mayor serves as an ex-officio member of the LHA. The informal 

advisory opinion to Cathy C. Godshall explained that an official serving a non-profit 

organization in his official capacity would have a conflict of interest if the official, his family 

members, or a business associate has a definite and direct personal, pecunimy or fiduciary interest in 

the public contract. 

As you stated, it is uncettain what will happen to the foundation if the terms in the letter 

of intent m·e approved. If the proposed agreement with the Cleveland Clinic would result in the 

dissolution or alteration of the foundation from its present form, the mayor cannot participate in 

decisions regarding the closing of Lakewood Hospital. 
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This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or mles. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾｊ＠
John Rawski 

Staff Advisory Attorney 

Enclosures: Formal Advisory Opinion No. 93-012. 

Informal Advisory Opinion issued to Cathy C. Godshall (Febuaryll, 1997). 

Opinions referenced m this opinion are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See R.C. 102.08(B) (when the Ethics Commission renders a written formal or staff advisory opinion relating to 

a special set of circumstances under Chapter 102: "[T]he person to whom the opinion was directed or who 

was similarly situated may reasonably rely upon the opinion and shall be immune from criminal prosecutions, 

civil suits, or actions for removal fi"om his office or position of employment for a violation of Chapter 102. 

or section 2921.42 or 2921.43 of the Revised Code based on facts and circumstances covered by the opinion, 

if the opinion states there is no violation of Chapter 102. or section 2921.42 or 2921.43 of the Revised Code." 
2 See Ohio Ethics Commission Advis01y Opinions No. 82-004, 83-010, 84-001, and 96-005. See also 1991 Ohio 

Atty.Gen.Op. No. 91-007 (applying the official capacity analysis of the Ethics Commission). 
3 

You referred to a provision ofthe Lakewood City Chatter that addresses conflicts of interest. The Commission has 

no authority to interpret a city charter. As the city law director, you are the appropriate person to interpret city 

charter provisions. 
4 R.C. 2921.01(A). 
5 Adv. Op. No. 89-008 
6 R.C. 2921.42(I)(l)(a) 
7 

Adv. Op. No. 83-002 (a pmtner or an associate in a law firm is the "business associate" of the fum and its 

rartners). 
Adv. Op. Nos. 89-006, 89-011, and 91-001 

9 Adv. Op. No. 85-015. 
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On May 4, 2015, the Ohio Ethics Commission received your letter requesting further 

advice from the Commission regarding the ability of a city council member and the mayor to 

participate in matters affecting the closing of Lakewood Hospital. Your additional questions 

arise from the answers that were provided in an advisory opinion that was sent to you on 

May 1, 2015. 

Key Facts 

This opinion incorporates the facts pertaining to the council member and the mayor that 

were explained in your first request letter and a subsequent e-mail: 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law firm that represents the 

Lakewood Hospital Foundation (foundation) on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the Lakewood Hospital Association. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

Promoting Ethics in Public Service for Ohio since 1974 
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The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Answers Provided in the First Opinion 

The advisory opinion that was sent to you on May 1, 2015 explained that: 

• The mayor, whose wife is member of the foundation's board of trustees, cannot 

participate in decisions regarding the closing of Lakewood Hospital if the proposed 

agreement with the Cleveland Clinic would result in the dissolution or alteration of 

the foundation from its present form. 

• The council member, whose law partner serves on the board of the LHA, cannot 

participate in decisions regarding the closing of Lakewood Hospital because his law 

partner has a fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. 

• Because it was determined that the council member could not participate, it was 

unnecessary to examine either the associate's position on the foundation's board 

or the foundation's connection with the law firm as a client on unrelated matters. 

Additional Questions and Brief Answers 

1. Can the mayor participate in decisions regarding the closing of Lakewood Hospital if 

his wife resigns from the foundation's board? 

As explained below, the mayor can participate in the decisions because the 

resignation of his wife from the foundation's board would, immediately upon her 

resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. 

2. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if: (a) his law partner resigns from the LHA's board; and (b) the associate 

attorney in his law firm resigns from the foundation's board? 

As explained below, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards 

would, immediately upon their resignations, negate any possibility of either of his 

business associates having a fiduciary interest in a public contract. 
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3. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if his law firm represents the foundation on general matters but is not 

advising it regarding its future if Lakewood Hospital is closed or any other matter that 

may go before city council regarding the closing of Lakewood Hospital? 

Because, as explained above, a provision of the public contract law would no longer 

prohibit the council member from participating in the matter, the foundation's 

connection with the law firm as a client becomes relevant. 

As explained below, under the facts that have been presented, the council member is 

not prohibited from participating in decisions that may affect the foundation's 

interests. 

Resignation to Avoid a Conflict 

In Advisory Opinion No. 92-004, the Ethics Commission explained that a public official 

who has a fiduciary interest in a public contract because of his or her service on the board of a 

nonprofit can avoid a conflict under the Ethics Law by resigning from the nonprofit's board. 

In such a situation, the official can continue to serve in his or her public position and participate 

in matters before his or her public agency that affect the interests of the nonprofit with which he or 

she formerly served. The Commission explained that the Ethics Law's post-employment 

prohibitions restrict public officials after they leave public office, but they do not impose a 

period of time after the official has ceased to have an interest in a nonprofit's contracts. 

However, there must be no understanding that the relationship will be resumed in the future.
1 

In the situation that you have described, the mayor and the council member do not have a 

personal interest in a public contract, but they cannot participate in decisions regarding the 

closing of Lakewood Hospital because of the fiduciary interests of a family member and business 

associates. However, as explained in Advisory Opinion No. 92-004, a conflict under the Ethics 

Law can be avoided by a person resigning from a fiduciary position. 

Therefore, the mayor can participate in the decisions regarding the closing of Lakewood 

Hospital because the resignation of his wife from the foundation's board would, immediately 

upon her resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. In addition, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards would, 

immediately upon their resignations, negate any possibility of either of his business associates 

having a fiduciary interest in a public contract. 

The Foundation's Connection with the Law Firm as a Client 

Because of the resignation of the council member's business associates, a provision of the 

public contract law would no longer prohibit him from participating in the decisions regarding 
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the closing of Lakewood Hospital and the foundation's connection with the law firm as a client 

would need to be addressed. 

In Advisory Opinion No. 90-008, the Ethics Commission explained that a city council 

member who was an attorney was prohibited from participating in a matter pending before council 

if his law firm was representing a client on that particular matter or where his law firm was paid to 

provide legal advice on that matter. The Commission explained that the council member was not 

prohibited from participating in a matter pending before council that affects a client provided that his 

law firm is not representing the client before council and has not provided legal services on the 

matter before council.
2 

You stated that the law firm is not advising the foundation regarding its future if 

Lakewood Hospital is closed or any other matter that may go before city council regarding the 

closing of Lakewood Hospital and the opening of a family health care clinic. Applying the 

conclusions in Advisory Opinion No. 90-008 to your situation, the council member is not prohibited 

from participating in the decisions regarding the closing of Lakewood Hospital even if such 

decisions may affect the foundation's interests. 
3 

This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or rules. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾﾷ＠
John Rawski 

Staff Advisory Attorney 

Opinions referenced 1n this op1n1on are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See also Ohio Ethics Commission Advisory Opinion No. 90-011 (R.C. 102.03(D) does not generally prohibit a 

public official from participating in a matter presented to his agency by a former client of his law firm or law 

partner). 
2 

See also Adv. Op. No. 89-016. 
3 

See R.C. 102.08(B) (when the Ohio Ethics Commission renders an advisory opinion relating to a special set of 

circumstances, a person who is similarly situated may reasonably rely upon the opinion and shall be immune 

from criminal prosecutions, civil suits, or actions for removal from office or employment for a violation of 

the Ethics Laws if the opinion states there is no violation of the Ethics Laws). 
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From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Thursday, April 23, 2015 1:40 PM
To: Butler, Kevin
Subject: FW: Additional Questions
Attachment(s): "89-016.pdf", "90-008.pdf", "90-011.pdf", "Mentel (07-20-99).pdf"

Thought I forwarded this to you last night.  Sorry!
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 22, 2015 4:42 PM
To: Mladek, Jennifer
Subject: RE: Additional Questions

 
Jennifer:
 
The only way I could supply specific answers to your specific questions would be if you
sent us a signed letter requesting an advisory opinion.
 
However, I have attached  several advisory opinions addressing how the Ethics Laws
 apply to a public official who is an attorney.
 
I think some of the precedent in these opinions may address some of your concerns. 

 Specifically, please note the 5th syllabus paragraph of 90-008.
 
I’ll be out of the office until Friday.
 
I hope that some of this information is helpful.
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368
CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are not
the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

  
 
 
 
 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, April 21, 2015 1:02 PM
To: Rawski, John
Subject: Additional Questions

 
John,
 
Thank you for the help with the previous question and the information that you provided
regarding the request for an opinion.  I really appreciate your responsiveness when I
have a question.
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Here are my next questions, which are indirectly related to the prior scenario. 
 
We have a member of Council who is a partner in a law firm.  The firm represents, on
general matters,  the Lakewood Hospital Foundation (“LHF”), which is an Ohio non-profit
corporation formed in 1956 for the purpose of aiding in the growth and development of
Lakewood Hospital and to meet the health and welfare needs of the community.  The
articles of incorporation of LHF specifically grant powers, in addition to those conferred by
the State of Ohio, to the LHF to acquire by devise, gift, purchase or otherwise, and hold
for investment or trust, sell, lease, mortgage or dispose of any money, business, real
estate, stocks, or bonds.  Essentially, the LHF is a non-profit for purposes of fundraising
and supporting the hospital. 
 
The same councilmember’s law firm employs an associate attorney who serves as an
unpaid trustee on the board of LHF.
 
As you recall from my last e-mail, Lakewood Hospital is leased by the City of Lakewood to
the Lakewood Hospital Association, Inc. (“LHA”), a different Ohio non-profit entity, which
in turn has agreed with the Cleveland Clinic to operate and control Lakewood Hospital. 
The same councilmember has a partner in his law firm who serves as an unpaid trustee
of LHA.
 
Recently, LHF, LHA and the Cleveland Clinic announced a proposal to enter into a new
agreement governing the closure and demolition of Lakewood Hospital; the construction
of a new outpatient facility owned and run by the Cleveland Clinic; the sale of city
property to the Cleveland Clinic; and the creation of a new tax-exempt community
foundation related to wellness and population health management.  Because it would
involve many city assets, the proposal requires considerable input from and ultimately
approval of Lakewood City Council. 
 
We are told the councilmember’s law firm does not represent LHF on any matter directly
related to these announced plans and does not represent LHF in any matter that may
potentially go before city council for vote and approval related to the negotiations
between the Cleveland Clinic, the city, LHF and LHA. 
 
Here are the questions which have been raised:
 
1.    Whether a member of council may deliberate or vote on a matter involving a non-
profit foundation, while he is a partner at a law firm which advises the foundation on
items not directly related to the matter to be voted upon, and where the foundation has
separate independent counsel advising it on the matter to be voted upon.

2.    Whether a member of council may deliberate or vote on a matter involving a non-
profit entity, whose board of trustees includes a law partner of the councilmember.

3.    Whether a member of council may deliberate or vote on a matter involving a non-
profit foundation, whose board of trustees includes an associate of the councilmember’s
law firm.

We will likely seek a response in a formal request for an opinion, but any conflict-of-
interest cases that you are aware of that will initially guide us in this matter would be
greatly appreciated!
 
Thank you,
 
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 
8 EAST LONG STREET, SUITE 1200 

COLUMBUS, OHIO 43215-2940 
(614) 466-7090 

Advisory Opinion 
Number 89-016 
December 14, 1989 

Syllabus by the Commission: 

(1) 

(2) 

(3) 

Division (D) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner or 
associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official 
position, formally, or informally, with regard to matters 
pending before his public body on which a member of his 
law firm is representing a client; 

Division (E) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner in a law 
firm from receiving a distributive share of fees paid by 
clients for legal services rendered by members of his law 
firm on matters pending before the public body; 

Division (C) of Section 102.04 of the Revised Code 
prohibits a member of a city commission from repre- 
senting clients or rendering any other personal service in 
a case, proceeding, application, or other matter that is 
pending before the city commission. 

* * * 

You have asked whether the Ohio Ethics Law and related statutes prohibit a law 
firm from representing clients before the city planning commission in light of the fact 
that a partner in the law firm also serves as a member of the planning commission. You 
have indicated that the planning commission will soon be considering a proposal for a new 
development and that one of the developers is a client of the law firm. The law firm 
wishes to prepare various documents which the planning commission is required to review 
as part of its determination whether to approve the development plan. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 
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The term “public official or employee” is defined to include any person who is elected or 
appointed to an office or is an employee of any commission of a city. See R.C. 102.01(B) 
and (C). Therefore, a member of a city planning commission is a “public official or 
employee” for purposes of R.C. 102.03. See R.C. 7 13.01; Advisory Opinion No. 85-006. 
The term “anything of value” is defined for purposes of R.C. 102.03 in R.C. 1.03 to 
include money and every other thing of value. See R.C. 102.01(G). 

In Advisory Opinion No. 86-004, the Ethics Commission addressed the issue 
whether the Ethics Law would prohibit members of a law firm from representing private 
clients on matters before a regional authority where a member of the authority was a 
member of the law firm. Although such representation was held not to be prohibited, the 
Commission found that fees or profits generated from a private law practice fall within 
the definition of “anything of value,” and that such fees or profits would be of such 
character as to manifest a substantial and improper influence upon the authority member 
if he were to participate in a matter on which a party is represented by a member of his 
private law firm. The Commission held in Advisory Opinion No. 86-004 that R.C. 
102.03(D) prohibits a member of a public body who is a partner in a law firm from 
participating in discussions, voting, or otherwise using his official position concerning a 
matter before his public body on which a party is represented by a member of his firm. 
Similarly, the Commission has held that a public official is prohibited by R.C. 102.03(D) 
from reviewing work prepared by members of his law firm for the firm’s clients, since 
the clients’ fees could impair his independence of judgment. See Advisory Opinions No. 
82-001, 83-001, and 84-004. 

R.C. 102.03(D) would, therefore, prohibit the member of the city planning com- 
mission from voting, taking part, formally or informally, in discussions or deliberations, 
or otherwise participating in consideration of matters pending before the planning 
commission on which a member of his law firm is representing a client. 

It is assumed that the member of the planning commission is generally entitled, as 
a partner in the law firm, to a share of the client fees received by the firm for work 
performed by other members of his law firm, and this issue is addressed in greater detail 
below. It should be noted that, even if he does not accept his share of the fees, or is an 
associate or employee of the law firm such that he would not be entitled to a distributive 
share of fees, he would be prohibited by R.C. 102.03(D) from participating in considera- 
tion of matters on which his law firm is representing a client. In Advisory Opinion No. 
88-004, the Commission held that a public official is prohibited from participating in a 
matter in which any of his business associates has an interest, where the public official’s 
independence of judgment could be impaired. In Advisory Opinion No. 88-005, it was 
further held that a public official is prohibited from participating in matters affecting 
the interests of his private employer. The relationship between the planning commission 
member and his employing law firm and law partners or associates indicates that his 
objectivity or independence of judgment could be impaired in considering a matter in 
which his law firm and law partners or associates are interested. See Advisory Opinion 
No. 89-015. Therefore, R.C. 102.03(D) would prohibit the planning commission member 
from participating in matters in which his law firm is involved even though he does not 
personally receive a share of the client fees. 

The next issue to be addressed is whether the member of the planning commission 
is prohibited from receiving a distributive share of profits on legal services rendered by 
members of his law firm on matters pending before the planning commission. R.C. 
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102.03(E) prohibits a public official or employee from accepting or soliciting anything of 
value, including clients’ fees, if the thing of value is of such character as to manifest a 
substantial and improper influence upon him with respect to his duties. 

This issue has been addressed in the context of another provision of the Ethics 
Law, R.C. 102.04(C), which reads as follows: 

(0 Except as provided in division (D) of this section, no person elected or 
appointed to an office of or employed by a county, township, 
municipal corporation, or any other governmental entity, excluding 
the courts, shall receive or agree to receive directly or indirectly 
compensation other than from the agency with which he serves for 
any service rendered or to be rendered by him personally in any case, 
proceeding, application, or other matter which is before any agency, 
department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of which he is an officer or 
employee. 

In Advisory Opinion No. 86-004, it was held that a member of a regional authority who is 
a partner in a private law firm is prohibited from receiving compensation from a private 
client for personal services rendered on a matter before the regional authority. The 
opinion went on to conclude that R.C. 102.04 does not, however, prohibit other members 
of the public official’s firm from representing clients before his public agency. See 
Advisory Opinions No. 74-009 and 82-001. Furthermore, the Commission has held that 
R.C. 102.04(C) does not prohibit the public official from receiving a share of the 
partnership profits from fees for services rendered by another member of the firm in 
matters before his agency so long as he does not render the personal services and does 
not review the firm’s work. See Advisory Opinions No. 74-009, 82-001, 84-004, and 
86-004. This issue has not been addressed, however, since the enactment of Division (E) 
of Section 102.03 in Am. Sub. H.B. 300 (116th Gen. A.) in September, 1986. 

Division (E) of Section 102.03 prohibits a public official from accepting or 
soliciting anything of value from a party that is interested in matters before, regulated 
by, or doing business or seeking to do business with, the agency with which he serves. 
See, e.g., Advisory Opinions No. 79-002, 79-006, 80-004, and 86-011. In this instance, the 
share of partnership profits would come from fees paid by clients whose development is 
under consideration by the planning commission and who are, therefore, interested in 
matters pending before the planning commission. The public official serves as a member 
of the planning commission, and the fees which he would receive would be paid for legal 
services rendered in the specific matter that is pending before the planning commission. 
R.C. 102.03(E) would, therefore, prohibit the commission member from accepting his 
share of the fees paid by clients for representation by members of his law firm before 
the planning corn mission. 

As a final point with regard to the planning commission member, R.C. 102.04(C), 
as set forth above, would prohibit the commission member from receiving compensation 
from his law firm or private clients for personally rendering any service in a case, 
proceeding, application, or other matter pending before any agency, department, board, 
or commission of the city, including of course, the planning commission. Division (D) of 
Section 102.04 provides an exception to the prohibition of Division (C), in cases where 
the matter is pending before an agency other than the planning commission. In order to 
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meet this exception, the statement described in Division (D) must be filed in accordance 
with the requirements of that Division. Furthermore, Divisions (D) and (II) of Section 
102.04 would require the planning commission member to disqualify himself for two years 
from participating as a commission member in any matter involving any official or 
employee of the city agency before which the matter was pending in which he rendered 
his personal services. See generally Advisory Opinion No. 89-010. Under no circum- 
stances, however, may he represent clients before the planning commission. 

Your question may also raise issues concerning the professional conduct of 
attorneys under the Code of Professional Responsibility. These issues are not within the 
jurisdiction of the Ethics Commission, but should be referred to the Board of Commis- 
sioners on Grievances and Discipline of the Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is rendered only with 
regard to questions arising under Chapter 102. and Sections 2921.42 and 2921.43 of the 
Revised Code. 

Therefore, it is the opinion of the Ethics Commission, and you are so advised, 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a member of a 
public body who is a partner or associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official position, formally, or informally, 
with regard to matters pending before his public body on which a member of his law firm 
is representing a client; (2) Division (E) of Section 102.03 of the Revised Code prohibits a 
member of a public body who is a partner in a law firm from receiving a distributive 
share of fees paid by clients for legal services rendered by members of his law firm on 
matters pending before the public body; and (3) Division (C) of Section 102.04 of the 
Revised Code prohibits a member of a city commission from representing clients or 
rendering any other personal service in a case, proceeding, application, or other matter 
that is pending before the city commission. 

Ohio Ethics Commission 

LKWD-PRR292_000172

LKWD-PRR292_000172



OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 
8 EAST LONG STREET, SUITE 1200 

COLUMBUS. OHIO 43215-2940 

(614) 466-7090 

Advisory Opinion 
Number 90-008 
May 25, 1990 

Syllabus by the Commission: 

(1) 

(21 

(3) 

(4) 

(51 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member w.ho is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with ,regard to a matter pending 
before city council if an employee or partner of his law firm is 
representing a client on that specific matter pending before council. 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member who is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with regard to a matter pending 
before city council on which an employee or partner of his law firm 
has provided consultation and advice to the party which is presenting 
the matter to council. 

Division (E) of Section 102.03 of, the Revised Code prohibits a city 
council member who is employed by a law firm from receiving a 
distributive share of client fees earned by members of his law firm 
for representing a client on matters pending.before city council or for 
providing consultation and advice to a party which is presenting a 
matter before counciL 

Division (D) of Section 102.03 of the Revised Code does not generally 
pr0hibit.a city council member from participating in a matter pending 
before city council which is brought by a party who is a client of the 
council member’s law firm but is not represented by the law firm on 
the matter before council, unless the relationship between the council 
member and client is such that the council member’s independence of 
judgment could be impaired. 

Division (D) of Section 102.03 of the Revised Code does not generally 
prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a 
client of the city council member’s law firm has a contingent interest, 
unless the law firm’s receipt of client fees is dependent upon council’s 
determination of the matter, or ‘unless the council member’s 
independence of judgment could otherwise be impaired. 

* * * 
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You asked whether the Ohio Ethics Law would prohibit you, as a city councilman, 
from participating as a member of council on certain matters, since you are also an 
employee of a private law practice. You have specifically asked if you may participate 
in a matter before council in which your law firm represents a party to the matter. 
Next, you have asked if you may participate in a matter brought before council by a 
party who has consulted with a member of your law firm, although the law firm does not 
actually represent the party. Third, you have asked if you may participate in a matter 
brought before council where a party to the matter is a client of your law firm, but the 
firm does not represent the client on the matter before council. Fourth, you asked if you 
are prohibited from participating in matters where your law firm represents a party to 
the transaction which lead to the matter, but does’not represent the party which brought 
the matter before council. Finally, in situations where you must abstain from voting on a 
specific matter, you have asked if you must also abstain ‘from voting to suspend the rules 
or on an emergency clause for the matter. 

By way of history, you have stated in your letter that although you are employed 
by a private law firm, you resigned as a partner on December 1, 1989, the day you took 
office as a council member. You no longer receive partnership profits and you have no 
role in partnership decisions. However, you do receive a salary, and you have the 
opportunity to receive a bonus for each year you are “pr,oductive.” Your productivity will 
be measured in terms of billable hours, clients relations, and contributions to firm 
management. 

Your first question concerns whether ‘you may participate in a matter before the 
city council where your firm represents a party to the matter before council, Divisions 
(D) and (E) of Section 102.03 of the Revised Code read: 

(D) No public official or employee shall use or authorize the use of the authority 
or influence of his office or employment to secure anything of value or the 
promise or offer of anything of value that is of such a character as to 
manifest a substantial and improper influence upon him with respect to his 
duties. 

(E) No public official or employee shall solicit or accept anything of value that 
is of such a character as to manifest a substantial and improper influence 
upon him with respect to his duties. 

The term “public official or employee” is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01 (B) and (C). A member of a city 
council is a “public official or empFeeT1 for purposes of R.C. 102.03. See Advisory 
Opinions No. 76-005, 79-008, and 89-008. The term “anything of value” isfined for 

‘. purposes of R.C. 102.03 to include money and every other thing of value. See R.C: ’ 
102.01 (G) and 1.03. Client fees generated by the practice of law fall within thexaning 
of “anything of value.” See Advisory Opinions No. 86-004, 89-015, and 89-016. 

You have explained that you are an employee of the firm and receive a salary, but 
that you are not entitled to a distributive share of the firm’s profits. In Advisory Opinion 
No. 89-016, the Ethics Commission discussed the relationship between a public ‘official 
who is an associate or employee of a law firm, and the law firm for which he works and 
found that: 

[tlhe relationship between [a public officialI and his employing law firm and 
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law partners or associates indicates that his objectivity or independence of 
judgment could be impaired in considering a matter in which his law firm 
and law partners or associates are interested, and that R.C. 102.03 (D) 
would prohibit [the public official from participating in matters in which 
his law firm is involved even though he does not personally receive a share 
of the client fees. 

See Advisory Opinions 86-004, 88-004, 88-005, and 89-015. 

R.C. 102.03 (D) would, therefore, prohibit you from voting, taking part in 
discussions or deliberations, .or otherwise participating, formally or informally, in the 
consideration of matters pending before the council if a member of your firm is 
representing a client on the specific matter before council, even though you do not 
personally receive a share of the client’s fees. See Advisory Opinion No. 89-O 16. 

You should note, in addition, that R.C. 102.04 (C) prohibits you, as a city 
councilman, from receiving compensation for representing an individual or rendering 
other services personally on any matter pending before any entity of the city. See R.C. 
102.04(C) (“no person who is elected or appointed to an office of . . . a . . . municipal 
corporation . . . shall receive or agree to receive directly or indirectly compensation 
other than from the agency with which he serves for any service rendered or to be 
rendered by him personally in any case, proceeding, application, or other matter which is 
before any agency, department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of whidh he is an officer . . .I’). See also Advisory 
Opinion No. 89-016. Further, R.C. 102.03(E) would prohibit a council member who is a 
partner or employee in a law firm from accepting a share of the client fees earned by 
members of his law firm for representing clients on matters before the city council. Id. - 

You have also asked whether you may participate in a matter pending before 
council where a member of your law firm has provided legal consultation and advice to 
the party bringing the matter before council, but the party is not being represented by 
your firm. You state that a member of your law firm provided specific advice to the 
legal counsel of a former city employee who had brought a lawsuit against the city which 
you serve. Even though your law firm is not directly representing the client, the 
consultation and advice of the member of your firm influenced the development of a 
settlement proposal before counciL 

The Ethics Commission has consistently held that Division (D) of Section 102.03 of 
the Revised Code prohibits a public official or employee from acting in any situation 
where the public official or employee would have an inherent conflict, of interest. such’ 
that his independence and objectivity of judgment could be impaired. See Advisory 
Opinions No. 84-009, 85-006, and 88-009. In previous advisory opinionfihe. Ethics 
Commission has held that R.C. 102,03(D) prohibits a public official from reviewing, in his 
official capacity, work that members of his law firm have prepared. See Advisory 
Opinion No. 89-O 16. See also Advisory Opinions No. 82-001, 83-001, and=004. If a 
public official were to-v= and act upon matters in which members of his law firm 
have earned client fees, then the official would be subject to an inherent conflict Of 
interest which could impair his objectivity and independence of judgment in carrying out 
his official decisions and responsibilities with respect to that matter. Accordingly, R.C. 
102.03(D) prohibits you from taking any action, formally or informally, with regard to a 
matter in which a member of your law firm has provided legal services. Division (E) Of 
Section 102.03 would prohibit you from receiving a distributive share of client fees 
earned by a member of your firm in a matter pending before council. 
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The next issue to be addressed is whether the Ohio Ethics Law prohibits you from 
participating in matters which arise before council where a party to the matter is a 
client of your firm, but your firm does not represent the party on the specific matter 
before council. Division (D) of R.C. 102.03 prohibits a public official or employee from 
using the authority or influence of his office to secure anything of value that is of such a 
character as to manifest a substantial and improper influence upon him with respect to 
his duties. As discussed above, the statute would prohibit you from participating as a 
council member in any decision affecting your law firm’s client if your law firm were 
representing the client on that matter, See Advisory Opinions No. 86-004 and 89-016. 
However, in this instance, your firm is no-epresenting the client before council. The 
central issue is, therefore, w.hether the firm’s relationship with a client, standing alone, 
is sufficient to trigger the prohibition of. R.C. 102.03(D), so as to prohibit you from 
participating in matters affecting the interests of the client in instances where the firm 
is not involved. 

The Ethics Commission has held that a public official is prohibited, by R.C. 
102.03(D), from taking any action regarding a matter if his action will result in a definite 
and partrcular pecuniary benefit or detriment to the public official or to the public 
official’s business associates. See Advisory Opinion No. 88-004. In order to determine if 
the Ethics Law would prohibityou from taking part in actions which would directly 
affect your law firm’s client on matters in which the law firm is not involved, it must 
first be determined if the clients of your law firm would be considered your business 
associates. Id. - 

In addressing this issue, it is helpful to examine R.C. 2921.42 (A)(l), which 
prohibits a public official from authorizing or using the authority or influence of his 
office to secure authorization of a public contract in which any of his business associates 
has an interest. The Ethics Commission has held, for purposes of R.C. 292 1.42(A)(l), that 
parties who act together to pursue a common business purpose, or who conduct a common 
business enterprise, are “business associates.” See Advisory Opinion No. 86-002. In 
considering whether the contractor client of a city official’s insurance agency was a 
“business associate” of the official, the Ethics Commission stated, in Advisory Opinion 
No. 86-002: 

Under the facts.presented, the contractor is a client or customer of 
the insurance agency. Thus, the transaction is one of the purchase and sale 
of insurance services, as opposed to a general business relationship or 
association to conduct a common business enterprise. While it may be 
argued that an insurance agency and its clients often have an established 
business relationship, it would be inaccurate to characterize that 
relationship as a business association, since they are not engaged in a 
common business enterprise. Therefore, Division (A)(l) of Section 2921.42 
of the Revised Code would not prohibit a city council member who is an 
officer and major shareholder of an insurance agency from authorizing, 
voting, or otherwise using the authority or infuence of his office to secure 
approval of a public contract with a firm that is a client or customer of the 
agnecy. However, it would create the appearance or impropriety because 
of their business relationship. (Emphasis added.) 

Applying this reasoning to the facts now presented, it appears that your firm’s clients 
would not be considered your business associates for purposes of R.C. 102.03(D). 

Mowever, the conclusion that your law firm’s clients are not considered to be your 
“business associates” does not end the inquiry as to whether you may participate in 
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matters affecting the clients’ interests. The standard used under R.C.102.03(D) to 
determine if a council member may properly participate in a matter involving another 
party is whether the relationship between the council member and the other party is such 
that the council member’s objectivity or independence of judgment could be impaired 
with regard to matters that affect the interests of that party. See Adsy Opinion No. 
88-004. Generally, the mere fact that a party is also a clientofan official’s law firm 
would not be sufficient to require the official to abstain from matters involving the 
client’s interests. There may be some circumstances, however, where R.C. 102.03(D) 
would prohibit a public official from acting on matters involving a client. The facts and 
circumstances of each case must be examined to determine if the nature of the 
relationship between the .public official and the client is such that his objectivity and 
independence of judgment could be impaired. See Advisory Opinion No. 88-004. For 
example, if the public official himself is currentlyrepresenting a client on other matters, 
he would be prohibited, by R.C. 102.03(D), from acting in his official capacity on any 
matter which could benefit the client. In addition, you should note that any action you 
take with respect to your law firm’s clients may create an appearance of impropriety 
because of the relationship between your law firm and its clients. 

You next asked if you may participate in matters brought before council on which 
the firm represents a party to the transaction which lead to the matter, but does not 
represent the party who brought the matter before council. You give as an example an 
instance in which the firm’s client is selling property to a third party. One of the 
conditions to the sale is that the land be rezoned. The third party has approached council 
to vote on the zoning change. Although the zoning request was brought by a third party, 
the firm’s client is interested in the zoning matter and is represented by the council 
member’s law firm on that zoning matter. See Advisory Opinions No. 86-004 and 89- 
016. 

The Ethics Commission has held that Division (D) of R.C. 102.03 prohibits a city 
council member from acting on a matter upon which a benefit to the private, pecuniary 
interests of the official is contingent, or upon which a benefit to the interests of certain 
parties such as the official% spouse or business associates is contingent. See Advisory 
Opinions No. 76-005, 79-003, 79-008, and 88-005. A change in the zoning of piece of 
property, when the change affects the value of the property or the landowner’s ability to 

‘sell the ,property, is a thing of value to the landowner for purposes of R.C. 102.03. See 
Advisory Opinion No. 79-008. In the example you posed, the zoning change is a condition 
to the sale of property by the client. Clearly, the zoning change, whether it is granted or 
denied, will have a direct impact upon the interests of your law firm’s client. However, 
as concluded above, a city council member is not generally prohibited from participating 
in a matter solely on the basis that the matter may affect the interests of his law firm’s 
client. Therefore, the prohibitions set forth in R.C. 102.03(D) would not prohibit YOU 

from. voting on a zoning or other matter upon which the pecuniary interests of your law 
firm’s client are contingent. Once again, however, you should be aware that voting on 
this matter could present an appearance of impropriety. 

As stated above, client fees to the law firm which employs you are within the 
definition of “anything of value,” and are of such character as to manifest a substantial 
and improper influence upon you. See Advisory Opinion No. 89-016. Therefore, if client 
fees to your law firm are depend= upon the zoning change or other matter pending 
before council, you would be prohibited by R.C. 102.03(D) from participating in the Vote 
which affects the interests of your law firm. For example, if your firm would represent 
its client on the sale of property which is dependent upon the zoning change, then you 
would be prohibited from participating as a council member on the question of the zoning 
change. 
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In your final question, you ask what kinds of actions you may take concerning 
matters on which you have a conflict of interest. If you are prohibited from 
participating in a specific matter by either R.C. 102.03(D) or R.C. 2921.42, you may not 
participate in that matter in any way. You would be prohibited from voting and 
deliberating, as well as participating in informal discussions and other communications, 
‘oral or written. Further, if the suspension of the rules or an emergency clause is relative 
to the matter on which you have a conflict of interest, you are prohibited from taking 
part in those actions. 

As a final matter, you should take note of the provisions of Division (B) of R.C. 
102.03, which reads: 9 . 

No present or former public official or employee shall disclose or use, 
without appropriate authorization, any information acquired by him in the 
course of his official duties which is confidential because of statutory 
provisions, or which has been clearly designated to him as confidential 
when such confidential designation is warranted because of the status of 
the proceedings or the circumstances under which the information was 
received and preserving its confidentiality is. necessary to the proper 
conduct of government business. 

Pursuant to this section, you are prohibited from disclosing confidential information 
which you acquired in your position as a city council member to your law firm or any 
other person, or from using such information, without appropriate authorization. See 
Advisory Opinion No. 89-006. This limitation is applicable during your public service, and 
after, and remains in effect as long as the information is confidential. Id. 

As a final note, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 2921.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a city council 
member who is employed by a private law firm from voting, discussing, or otherwise 
using the authority or influence of his official position, formally or informally, with 
regard to a matter pending before city council if an employee or partner of his law firm 
is representing a client on that specific matter pending before council; (2) Division (D) of 
Section 102.03 of the Revised Code prohibits a city council member who is employed by a 
private law firm from voting, discussing, or otherwise using the authority or influence of 
his official position, formally or informally, with regard to a matter pending before city 
council on which an employee or partner of his law firm has provided consultation and 
advice to the party which is presenting the matter to council; (3) Division (E) of Section 
102.03 of the Revised Code prohibits a city council member who is employed by a law 
firm from receiving a distributive share of client fees earned by members of his law firm 
for representing a client on matters pending before city council or for providing 
consultation and advice to a party which is presenting a matter before council; (4) 
Division (D) of Section 102.03 of the Revised Code does not generally prohibit a city 
council member from participating in a matter pending before the city council which is 

LKWD-PRR292_000178

LKWD-PRR292_000178



Opinion No. 90-008 
May 25, ‘1990 
Page 7 

brought by a party who is a client of the council member’s law firm but is not 
represented by the law firm on the matter before council, unless the relationship 
between the council member and client is such that the council member’s independence 
of judgment could be impaired; and (5) Division (D) of Section 102.03 of the Revised Code 
does not generally prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a client of the city 
council member’s law firm has a contingent interest, unless the law firm’s receipt of 
client fees is dependent upon council’s determination of the matter, or unless the council 
member’s independence of judgment could otherwise be impaired. 

David L. Warren, Chairman 
Ohio Ethics Commission 
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Syllabus by the Commission: 

Division (D) of Section 102.03 of the Revised Code does not prohibit a 
city council member from participating in a matter presented to 
council by a former client of his law firm or law partner, even though 
his law partner had previously represented the client before council 
on that matter, so long as there is no ongoing relationship between 
the party and his law firm or law partner, and no understanding that 
the attorney-client relationship will be resumed at some time in the 
future, and so long as the council member would not be required to 
review, approve, base his decision upon, or otherwise act upon legal 
work or services previously performed by his law firm or law partner. 

* * * 

You have asked whether the Ethics Law and related statutes would prohibit your 
law partner, who is a city council member, from participating in the .consideration of, 
and vote on, a request for a zoning variance presented by a party who was formerly 
represented by you before council on this request. 

You have stated, by way of history, that you are a partner in a law firm, and that 
you represented a client before city council on a variance request that was twice 
presented and subsequently rejected by council. Your partner in the law firm is a 
member of city council, and abstained from voting, discussing, or deliberating on the 
requested variances. You have asked whether your law partner would be prohibited from 
participating as a city council member on the issue of the variance if it is again 
presented to council, where you and your law firm have withdrawn from representing the 
client. You have clarified that you have referred the variance issue, as well as a related 
zoning issue, to another attorney, and that your firm has no matters remaining with 
respect to this client. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 

The term “public official or employeel’ is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01(B) and (C). A member of a city council 
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is a “public official or employee” for purposes of R.C. 102.03. See Advisory Opinions No. 
79-008, 89-008, and 90-008. The term “anything of value” is desd for purposes of R.C. 
102.03 to include money and every other thing of value. See R.C. 102.01(G) and R.C. 
1.03. Client fees generated by the practice of law fall witmthe meaning of “anything 
of value.” See Advisory Opinions No. 86-004, 89-015, 89-016, and 90-008. 

In Advisory Opinion No. 89-016, the Ethics Commission held that a member of a 
public board or commission who is also a partner or associate in a private law firm is 
prohibited by R.C. 102.03(D) from voting, discussing, participating in deliberations, or 
otherwise using his official position, formally or informally, with regard to matters 
pending before his public body on which a member of his law firm is representing a 
client. This conclusion was reiterated in Advisory Opinion No. 90-008, in which the 
Commission held that R.C. 102.03(D) prohibits a city council member who is employed by 
a private law firm from participating in a matter pending before city council if an 
employee or partner of his law firm is representing a client on that matter pending 
before council. See also Advisory Opinion No. 86-004. The Commission also held in w- 
Advisory Opinions No. 89-016 and 90-008 that a city council member or other official 
serving on a public body is prohibited by Division (E) of Section 102.03 from receiving a 
distributive share of client fees earned by members of his law firm for representing a 
client on matters pending before council or his public body. 

In this instance, you had previously represented a client before city council, and 
your partner abstained as a member of city council from participating on that matter. 
You wish to know whether your partner would continue to be prohibited from 
participating in the client’s variance request if you and your law firm have withdrawn 
from representing the party before council. You have stated that a related matter 
involving the party has also been referred to another attorney and that the firm no longer 
represents the party with respect to any matter. 

The Ethics Commission has held that R.C. 102.03(D) prohibits a public official or 
employee from participating in any matter where the public official or employee would 
have an inherent conflict of interest such that his objectivity and independence of 
judgment with regard to his official decisions and responsibilities could be impaired. See 
Advisory Opinions No. 84-009, 85-006, 88-004, and 88-005. It is apparent that a coun 
member would have an inherent conflict of interest in participating in a matter where his 
law partner or a member of his law firm is representing a party before counciL See 
Advisory Opinions No. 89-016 and 90-008. The possibility that a council member would 
have a conflict of interest merely because a party appearing before council had formerly 
been a client of his law firm or law partner is, however, much more remote. See 
Advisory Opinions No. 88-005 and 88-009. Cf. Advisory Opinion No. 90-008 (Rx 
102.03(D) does not generally prohibit a citycouncil member from participating in a ’ 
matter pending before city council which is brought by a party who is a client of the 
council member’s law firm, but is not represented by the law firm on the matter pending 
before council). Therefore, the council member is not prohibited by R.C. 102.03(D) from 
participating in a matter presented to council by a former client of his law firm or law 
partner. 

The Ethics Commission has held, however, that a public official is prohibited by 
R.C. 102.03(D) from reviewing, in his official capacity, work prepared by members of his 
private firm. See Advisory Opinions No. 82-001, 83-001, 84-004, 88-009, 89-O 16, and 90- 
008. A citycouncil member’s objectivity and independence of judgment could be 
impaired if he were to review and act upon matters in which members of his law firm had 
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earned legal fees. See Advisory Opinion No. 90-008. Therefore, Division (D) of S,ection 
102.03 would prohibit a council member from. participating in a matter in which a 
member of his law firm has prepared documents, provided legal consultation or advice, or 
provided other legal services which he would be required to review and act upon in his 
official capacity. 

You have stated that, in this instance, you represented the client twice before 
council on a zoning variance. If the party were to bring the matter to council again, 
after you have withdrawn from representing that party, the council member would not 
necessarily be prohibited from participating in that issue merely because you previously 
represented the party before council on that same matter. However, the council member 
would be prohibited from participating in council!s determination of the party’s request 
for ci variance if he would be required to review, approve, base his decision upon, or 
otherwise act upon, legal work or services you previously performed as attorney for the 
party. 

It must also be noted that the Commission’s conclusion that your law partner is 
not prohibited by R.C. 102.03(D) from participating as a council member in matters 
affecting the interests of your former client are conditioned on the assumption that 
there is no on-going relationship between you or the law firm, and the client, and there is 
rto understanding that you or the firm will, at some time in the future, resume an 
attorney-client relationship with the party. 

As a final matter, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 292 1.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised, 
that, Division (D) of Section 102.03 of the Revised Code does not prohibit a city council 
member from participating in a matter presented to council by a former client of his law 
firm or law partner, even though his law partner had previously represented the client 
before council on that matter, so long as there is no ongoing relationship between the 
party and his law firm or law partner, and no understanding that the attorney-client 
relationship will be resumed at some time in the future, and so long as the council 
member would not be required to review, approve, base his decision upon, or otherwise 
act upon legal work or services previously performed by his law firm or law partner. 

Y-&- David L. Warren, Chairman 
Ohio Ethics Commission 
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December 14, 1989 

Syllabus by the Commission: 

(1) 

(2) 

(3) 

Division (D) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner or 
associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official 
position, formally, or informally, with regard to matters 
pending before his public body on which a member of his 
law firm is representing a client; 

Division (E) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner in a law 
firm from receiving a distributive share of fees paid by 
clients for legal services rendered by members of his law 
firm on matters pending before the public body; 

Division (C) of Section 102.04 of the Revised Code 
prohibits a member of a city commission from repre- 
senting clients or rendering any other personal service in 
a case, proceeding, application, or other matter that is 
pending before the city commission. 

* * * 

You have asked whether the Ohio Ethics Law and related statutes prohibit a law 
firm from representing clients before the city planning commission in light of the fact 
that a partner in the law firm also serves as a member of the planning commission. You 
have indicated that the planning commission will soon be considering a proposal for a new 
development and that one of the developers is a client of the law firm. The law firm 
wishes to prepare various documents which the planning commission is required to review 
as part of its determination whether to approve the development plan. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 

LKWD-PRR292_000191

LKWD-PRR292_000191



II II I I I I III 

Opinion Number 89-O 16 
December 14, 1989 
Page 2 

The term “public official or employee” is defined to include any person who is elected or 
appointed to an office or is an employee of any commission of a city. See R.C. 102.01(B) 
and (C). Therefore, a member of a city planning commission is a “public official or 
employee” for purposes of R.C. 102.03. See R.C. 7 13.01; Advisory Opinion No. 85-006. 
The term “anything of value” is defined for purposes of R.C. 102.03 in R.C. 1.03 to 
include money and every other thing of value. See R.C. 102.01(G). 

In Advisory Opinion No. 86-004, the Ethics Commission addressed the issue 
whether the Ethics Law would prohibit members of a law firm from representing private 
clients on matters before a regional authority where a member of the authority was a 
member of the law firm. Although such representation was held not to be prohibited, the 
Commission found that fees or profits generated from a private law practice fall within 
the definition of “anything of value,” and that such fees or profits would be of such 
character as to manifest a substantial and improper influence upon the authority member 
if he were to participate in a matter on which a party is represented by a member of his 
private law firm. The Commission held in Advisory Opinion No. 86-004 that R.C. 
102.03(D) prohibits a member of a public body who is a partner in a law firm from 
participating in discussions, voting, or otherwise using his official position concerning a 
matter before his public body on which a party is represented by a member of his firm. 
Similarly, the Commission has held that a public official is prohibited by R.C. 102.03(D) 
from reviewing work prepared by members of his law firm for the firm’s clients, since 
the clients’ fees could impair his independence of judgment. See Advisory Opinions No. 
82-001, 83-001, and 84-004. 

R.C. 102.03(D) would, therefore, prohibit the member of the city planning com- 
mission from voting, taking part, formally or informally, in discussions or deliberations, 
or otherwise participating in consideration of matters pending before the planning 
commission on which a member of his law firm is representing a client. 

It is assumed that the member of the planning commission is generally entitled, as 
a partner in the law firm, to a share of the client fees received by the firm for work 
performed by other members of his law firm, and this issue is addressed in greater detail 
below. It should be noted that, even if he does not accept his share of the fees, or is an 
associate or employee of the law firm such that he would not be entitled to a distributive 
share of fees, he would be prohibited by R.C. 102.03(D) from participating in considera- 
tion of matters on which his law firm is representing a client. In Advisory Opinion No. 
88-004, the Commission held that a public official is prohibited from participating in a 
matter in which any of his business associates has an interest, where the public official’s 
independence of judgment could be impaired. In Advisory Opinion No. 88-005, it was 
further held that a public official is prohibited from participating in matters affecting 
the interests of his private employer. The relationship between the planning commission 
member and his employing law firm and law partners or associates indicates that his 
objectivity or independence of judgment could be impaired in considering a matter in 
which his law firm and law partners or associates are interested. See Advisory Opinion 
No. 89-015. Therefore, R.C. 102.03(D) would prohibit the planning commission member 
from participating in matters in which his law firm is involved even though he does not 
personally receive a share of the client fees. 

The next issue to be addressed is whether the member of the planning commission 
is prohibited from receiving a distributive share of profits on legal services rendered by 
members of his law firm on matters pending before the planning commission. R.C. 
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102.03(E) prohibits a public official or employee from accepting or soliciting anything of 
value, including clients’ fees, if the thing of value is of such character as to manifest a 
substantial and improper influence upon him with respect to his duties. 

This issue has been addressed in the context of another provision of the Ethics 
Law, R.C. 102.04(C), which reads as follows: 

(0 Except as provided in division (D) of this section, no person elected or 
appointed to an office of or employed by a county, township, 
municipal corporation, or any other governmental entity, excluding 
the courts, shall receive or agree to receive directly or indirectly 
compensation other than from the agency with which he serves for 
any service rendered or to be rendered by him personally in any case, 
proceeding, application, or other matter which is before any agency, 
department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of which he is an officer or 
employee. 

In Advisory Opinion No. 86-004, it was held that a member of a regional authority who is 
a partner in a private law firm is prohibited from receiving compensation from a private 
client for personal services rendered on a matter before the regional authority. The 
opinion went on to conclude that R.C. 102.04 does not, however, prohibit other members 
of the public official’s firm from representing clients before his public agency. See 
Advisory Opinions No. 74-009 and 82-001. Furthermore, the Commission has held that 
R.C. 102.04(C) does not prohibit the public official from receiving a share of the 
partnership profits from fees for services rendered by another member of the firm in 
matters before his agency so long as he does not render the personal services and does 
not review the firm’s work. See Advisory Opinions No. 74-009, 82-001, 84-004, and 
86-004. This issue has not been addressed, however, since the enactment of Division (E) 
of Section 102.03 in Am. Sub. H.B. 300 (116th Gen. A.) in September, 1986. 

Division (E) of Section 102.03 prohibits a public official from accepting or 
soliciting anything of value from a party that is interested in matters before, regulated 
by, or doing business or seeking to do business with, the agency with which he serves. 
See, e.g., Advisory Opinions No. 79-002, 79-006, 80-004, and 86-011. In this instance, the 
share of partnership profits would come from fees paid by clients whose development is 
under consideration by the planning commission and who are, therefore, interested in 
matters pending before the planning commission. The public official serves as a member 
of the planning commission, and the fees which he would receive would be paid for legal 
services rendered in the specific matter that is pending before the planning commission. 
R.C. 102.03(E) would, therefore, prohibit the commission member from accepting his 
share of the fees paid by clients for representation by members of his law firm before 
the planning corn mission. 

As a final point with regard to the planning commission member, R.C. 102.04(C), 
as set forth above, would prohibit the commission member from receiving compensation 
from his law firm or private clients for personally rendering any service in a case, 
proceeding, application, or other matter pending before any agency, department, board, 
or commission of the city, including of course, the planning commission. Division (D) of 
Section 102.04 provides an exception to the prohibition of Division (C), in cases where 
the matter is pending before an agency other than the planning commission. In order to 
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meet this exception, the statement described in Division (D) must be filed in accordance 
with the requirements of that Division. Furthermore, Divisions (D) and (II) of Section 
102.04 would require the planning commission member to disqualify himself for two years 
from participating as a commission member in any matter involving any official or 
employee of the city agency before which the matter was pending in which he rendered 
his personal services. See generally Advisory Opinion No. 89-010. Under no circum- 
stances, however, may he represent clients before the planning commission. 

Your question may also raise issues concerning the professional conduct of 
attorneys under the Code of Professional Responsibility. These issues are not within the 
jurisdiction of the Ethics Commission, but should be referred to the Board of Commis- 
sioners on Grievances and Discipline of the Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is rendered only with 
regard to questions arising under Chapter 102. and Sections 2921.42 and 2921.43 of the 
Revised Code. 

Therefore, it is the opinion of the Ethics Commission, and you are so advised, 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a member of a 
public body who is a partner or associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official position, formally, or informally, 
with regard to matters pending before his public body on which a member of his law firm 
is representing a client; (2) Division (E) of Section 102.03 of the Revised Code prohibits a 
member of a public body who is a partner in a law firm from receiving a distributive 
share of fees paid by clients for legal services rendered by members of his law firm on 
matters pending before the public body; and (3) Division (C) of Section 102.04 of the 
Revised Code prohibits a member of a city commission from representing clients or 
rendering any other personal service in a case, proceeding, application, or other matter 
that is pending before the city commission. 

Ohio Ethics Commission 
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Syllabus by the Commission: 

(1) 

(21 

(3) 

(4) 

(51 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member w.ho is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with ,regard to a matter pending 
before city council if an employee or partner of his law firm is 
representing a client on that specific matter pending before council. 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member who is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with regard to a matter pending 
before city council on which an employee or partner of his law firm 
has provided consultation and advice to the party which is presenting 
the matter to council. 

Division (E) of Section 102.03 of, the Revised Code prohibits a city 
council member who is employed by a law firm from receiving a 
distributive share of client fees earned by members of his law firm 
for representing a client on matters pending.before city council or for 
providing consultation and advice to a party which is presenting a 
matter before counciL 

Division (D) of Section 102.03 of the Revised Code does not generally 
pr0hibit.a city council member from participating in a matter pending 
before city council which is brought by a party who is a client of the 
council member’s law firm but is not represented by the law firm on 
the matter before council, unless the relationship between the council 
member and client is such that the council member’s independence of 
judgment could be impaired. 

Division (D) of Section 102.03 of the Revised Code does not generally 
prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a 
client of the city council member’s law firm has a contingent interest, 
unless the law firm’s receipt of client fees is dependent upon council’s 
determination of the matter, or ‘unless the council member’s 
independence of judgment could otherwise be impaired. 

* * * 
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You asked whether the Ohio Ethics Law would prohibit you, as a city councilman, 
from participating as a member of council on certain matters, since you are also an 
employee of a private law practice. You have specifically asked if you may participate 
in a matter before council in which your law firm represents a party to the matter. 
Next, you have asked if you may participate in a matter brought before council by a 
party who has consulted with a member of your law firm, although the law firm does not 
actually represent the party. Third, you have asked if you may participate in a matter 
brought before council where a party to the matter is a client of your law firm, but the 
firm does not represent the client on the matter before council. Fourth, you asked if you 
are prohibited from participating in matters where your law firm represents a party to 
the transaction which lead to the matter, but does’not represent the party which brought 
the matter before council. Finally, in situations where you must abstain from voting on a 
specific matter, you have asked if you must also abstain ‘from voting to suspend the rules 
or on an emergency clause for the matter. 

By way of history, you have stated in your letter that although you are employed 
by a private law firm, you resigned as a partner on December 1, 1989, the day you took 
office as a council member. You no longer receive partnership profits and you have no 
role in partnership decisions. However, you do receive a salary, and you have the 
opportunity to receive a bonus for each year you are “pr,oductive.” Your productivity will 
be measured in terms of billable hours, clients relations, and contributions to firm 
management. 

Your first question concerns whether ‘you may participate in a matter before the 
city council where your firm represents a party to the matter before council, Divisions 
(D) and (E) of Section 102.03 of the Revised Code read: 

(D) No public official or employee shall use or authorize the use of the authority 
or influence of his office or employment to secure anything of value or the 
promise or offer of anything of value that is of such a character as to 
manifest a substantial and improper influence upon him with respect to his 
duties. 

(E) No public official or employee shall solicit or accept anything of value that 
is of such a character as to manifest a substantial and improper influence 
upon him with respect to his duties. 

The term “public official or employee” is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01 (B) and (C). A member of a city 
council is a “public official or empFeeT1 for purposes of R.C. 102.03. See Advisory 
Opinions No. 76-005, 79-008, and 89-008. The term “anything of value” isfined for 

‘. purposes of R.C. 102.03 to include money and every other thing of value. See R.C: ’ 
102.01 (G) and 1.03. Client fees generated by the practice of law fall within thexaning 
of “anything of value.” See Advisory Opinions No. 86-004, 89-015, and 89-016. 

You have explained that you are an employee of the firm and receive a salary, but 
that you are not entitled to a distributive share of the firm’s profits. In Advisory Opinion 
No. 89-016, the Ethics Commission discussed the relationship between a public ‘official 
who is an associate or employee of a law firm, and the law firm for which he works and 
found that: 

[tlhe relationship between [a public officialI and his employing law firm and 
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law partners or associates indicates that his objectivity or independence of 
judgment could be impaired in considering a matter in which his law firm 
and law partners or associates are interested, and that R.C. 102.03 (D) 
would prohibit [the public official from participating in matters in which 
his law firm is involved even though he does not personally receive a share 
of the client fees. 

See Advisory Opinions 86-004, 88-004, 88-005, and 89-015. 

R.C. 102.03 (D) would, therefore, prohibit you from voting, taking part in 
discussions or deliberations, .or otherwise participating, formally or informally, in the 
consideration of matters pending before the council if a member of your firm is 
representing a client on the specific matter before council, even though you do not 
personally receive a share of the client’s fees. See Advisory Opinion No. 89-O 16. 

You should note, in addition, that R.C. 102.04 (C) prohibits you, as a city 
councilman, from receiving compensation for representing an individual or rendering 
other services personally on any matter pending before any entity of the city. See R.C. 
102.04(C) (“no person who is elected or appointed to an office of . . . a . . . municipal 
corporation . . . shall receive or agree to receive directly or indirectly compensation 
other than from the agency with which he serves for any service rendered or to be 
rendered by him personally in any case, proceeding, application, or other matter which is 
before any agency, department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of whidh he is an officer . . .I’). See also Advisory 
Opinion No. 89-016. Further, R.C. 102.03(E) would prohibit a council member who is a 
partner or employee in a law firm from accepting a share of the client fees earned by 
members of his law firm for representing clients on matters before the city council. Id. - 

You have also asked whether you may participate in a matter pending before 
council where a member of your law firm has provided legal consultation and advice to 
the party bringing the matter before council, but the party is not being represented by 
your firm. You state that a member of your law firm provided specific advice to the 
legal counsel of a former city employee who had brought a lawsuit against the city which 
you serve. Even though your law firm is not directly representing the client, the 
consultation and advice of the member of your firm influenced the development of a 
settlement proposal before counciL 

The Ethics Commission has consistently held that Division (D) of Section 102.03 of 
the Revised Code prohibits a public official or employee from acting in any situation 
where the public official or employee would have an inherent conflict, of interest. such’ 
that his independence and objectivity of judgment could be impaired. See Advisory 
Opinions No. 84-009, 85-006, and 88-009. In previous advisory opinionfihe. Ethics 
Commission has held that R.C. 102,03(D) prohibits a public official from reviewing, in his 
official capacity, work that members of his law firm have prepared. See Advisory 
Opinion No. 89-O 16. See also Advisory Opinions No. 82-001, 83-001, and=004. If a 
public official were to-v= and act upon matters in which members of his law firm 
have earned client fees, then the official would be subject to an inherent conflict Of 
interest which could impair his objectivity and independence of judgment in carrying out 
his official decisions and responsibilities with respect to that matter. Accordingly, R.C. 
102.03(D) prohibits you from taking any action, formally or informally, with regard to a 
matter in which a member of your law firm has provided legal services. Division (E) Of 
Section 102.03 would prohibit you from receiving a distributive share of client fees 
earned by a member of your firm in a matter pending before council. 
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The next issue to be addressed is whether the Ohio Ethics Law prohibits you from 
participating in matters which arise before council where a party to the matter is a 
client of your firm, but your firm does not represent the party on the specific matter 
before council. Division (D) of R.C. 102.03 prohibits a public official or employee from 
using the authority or influence of his office to secure anything of value that is of such a 
character as to manifest a substantial and improper influence upon him with respect to 
his duties. As discussed above, the statute would prohibit you from participating as a 
council member in any decision affecting your law firm’s client if your law firm were 
representing the client on that matter, See Advisory Opinions No. 86-004 and 89-016. 
However, in this instance, your firm is no-epresenting the client before council. The 
central issue is, therefore, w.hether the firm’s relationship with a client, standing alone, 
is sufficient to trigger the prohibition of. R.C. 102.03(D), so as to prohibit you from 
participating in matters affecting the interests of the client in instances where the firm 
is not involved. 

The Ethics Commission has held that a public official is prohibited, by R.C. 
102.03(D), from taking any action regarding a matter if his action will result in a definite 
and partrcular pecuniary benefit or detriment to the public official or to the public 
official’s business associates. See Advisory Opinion No. 88-004. In order to determine if 
the Ethics Law would prohibityou from taking part in actions which would directly 
affect your law firm’s client on matters in which the law firm is not involved, it must 
first be determined if the clients of your law firm would be considered your business 
associates. Id. - 

In addressing this issue, it is helpful to examine R.C. 2921.42 (A)(l), which 
prohibits a public official from authorizing or using the authority or influence of his 
office to secure authorization of a public contract in which any of his business associates 
has an interest. The Ethics Commission has held, for purposes of R.C. 292 1.42(A)(l), that 
parties who act together to pursue a common business purpose, or who conduct a common 
business enterprise, are “business associates.” See Advisory Opinion No. 86-002. In 
considering whether the contractor client of a city official’s insurance agency was a 
“business associate” of the official, the Ethics Commission stated, in Advisory Opinion 
No. 86-002: 

Under the facts.presented, the contractor is a client or customer of 
the insurance agency. Thus, the transaction is one of the purchase and sale 
of insurance services, as opposed to a general business relationship or 
association to conduct a common business enterprise. While it may be 
argued that an insurance agency and its clients often have an established 
business relationship, it would be inaccurate to characterize that 
relationship as a business association, since they are not engaged in a 
common business enterprise. Therefore, Division (A)(l) of Section 2921.42 
of the Revised Code would not prohibit a city council member who is an 
officer and major shareholder of an insurance agency from authorizing, 
voting, or otherwise using the authority or infuence of his office to secure 
approval of a public contract with a firm that is a client or customer of the 
agnecy. However, it would create the appearance or impropriety because 
of their business relationship. (Emphasis added.) 

Applying this reasoning to the facts now presented, it appears that your firm’s clients 
would not be considered your business associates for purposes of R.C. 102.03(D). 

Mowever, the conclusion that your law firm’s clients are not considered to be your 
“business associates” does not end the inquiry as to whether you may participate in 
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matters affecting the clients’ interests. The standard used under R.C.102.03(D) to 
determine if a council member may properly participate in a matter involving another 
party is whether the relationship between the council member and the other party is such 
that the council member’s objectivity or independence of judgment could be impaired 
with regard to matters that affect the interests of that party. See Adsy Opinion No. 
88-004. Generally, the mere fact that a party is also a clientofan official’s law firm 
would not be sufficient to require the official to abstain from matters involving the 
client’s interests. There may be some circumstances, however, where R.C. 102.03(D) 
would prohibit a public official from acting on matters involving a client. The facts and 
circumstances of each case must be examined to determine if the nature of the 
relationship between the .public official and the client is such that his objectivity and 
independence of judgment could be impaired. See Advisory Opinion No. 88-004. For 
example, if the public official himself is currentlyrepresenting a client on other matters, 
he would be prohibited, by R.C. 102.03(D), from acting in his official capacity on any 
matter which could benefit the client. In addition, you should note that any action you 
take with respect to your law firm’s clients may create an appearance of impropriety 
because of the relationship between your law firm and its clients. 

You next asked if you may participate in matters brought before council on which 
the firm represents a party to the transaction which lead to the matter, but does not 
represent the party who brought the matter before council. You give as an example an 
instance in which the firm’s client is selling property to a third party. One of the 
conditions to the sale is that the land be rezoned. The third party has approached council 
to vote on the zoning change. Although the zoning request was brought by a third party, 
the firm’s client is interested in the zoning matter and is represented by the council 
member’s law firm on that zoning matter. See Advisory Opinions No. 86-004 and 89- 
016. 

The Ethics Commission has held that Division (D) of R.C. 102.03 prohibits a city 
council member from acting on a matter upon which a benefit to the private, pecuniary 
interests of the official is contingent, or upon which a benefit to the interests of certain 
parties such as the official% spouse or business associates is contingent. See Advisory 
Opinions No. 76-005, 79-003, 79-008, and 88-005. A change in the zoning of piece of 
property, when the change affects the value of the property or the landowner’s ability to 

‘sell the ,property, is a thing of value to the landowner for purposes of R.C. 102.03. See 
Advisory Opinion No. 79-008. In the example you posed, the zoning change is a condition 
to the sale of property by the client. Clearly, the zoning change, whether it is granted or 
denied, will have a direct impact upon the interests of your law firm’s client. However, 
as concluded above, a city council member is not generally prohibited from participating 
in a matter solely on the basis that the matter may affect the interests of his law firm’s 
client. Therefore, the prohibitions set forth in R.C. 102.03(D) would not prohibit YOU 

from. voting on a zoning or other matter upon which the pecuniary interests of your law 
firm’s client are contingent. Once again, however, you should be aware that voting on 
this matter could present an appearance of impropriety. 

As stated above, client fees to the law firm which employs you are within the 
definition of “anything of value,” and are of such character as to manifest a substantial 
and improper influence upon you. See Advisory Opinion No. 89-016. Therefore, if client 
fees to your law firm are depend= upon the zoning change or other matter pending 
before council, you would be prohibited by R.C. 102.03(D) from participating in the Vote 
which affects the interests of your law firm. For example, if your firm would represent 
its client on the sale of property which is dependent upon the zoning change, then you 
would be prohibited from participating as a council member on the question of the zoning 
change. 
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In your final question, you ask what kinds of actions you may take concerning 
matters on which you have a conflict of interest. If you are prohibited from 
participating in a specific matter by either R.C. 102.03(D) or R.C. 2921.42, you may not 
participate in that matter in any way. You would be prohibited from voting and 
deliberating, as well as participating in informal discussions and other communications, 
‘oral or written. Further, if the suspension of the rules or an emergency clause is relative 
to the matter on which you have a conflict of interest, you are prohibited from taking 
part in those actions. 

As a final matter, you should take note of the provisions of Division (B) of R.C. 
102.03, which reads: 9 . 

No present or former public official or employee shall disclose or use, 
without appropriate authorization, any information acquired by him in the 
course of his official duties which is confidential because of statutory 
provisions, or which has been clearly designated to him as confidential 
when such confidential designation is warranted because of the status of 
the proceedings or the circumstances under which the information was 
received and preserving its confidentiality is. necessary to the proper 
conduct of government business. 

Pursuant to this section, you are prohibited from disclosing confidential information 
which you acquired in your position as a city council member to your law firm or any 
other person, or from using such information, without appropriate authorization. See 
Advisory Opinion No. 89-006. This limitation is applicable during your public service, and 
after, and remains in effect as long as the information is confidential. Id. 

As a final note, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 2921.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a city council 
member who is employed by a private law firm from voting, discussing, or otherwise 
using the authority or influence of his official position, formally or informally, with 
regard to a matter pending before city council if an employee or partner of his law firm 
is representing a client on that specific matter pending before council; (2) Division (D) of 
Section 102.03 of the Revised Code prohibits a city council member who is employed by a 
private law firm from voting, discussing, or otherwise using the authority or influence of 
his official position, formally or informally, with regard to a matter pending before city 
council on which an employee or partner of his law firm has provided consultation and 
advice to the party which is presenting the matter to council; (3) Division (E) of Section 
102.03 of the Revised Code prohibits a city council member who is employed by a law 
firm from receiving a distributive share of client fees earned by members of his law firm 
for representing a client on matters pending before city council or for providing 
consultation and advice to a party which is presenting a matter before council; (4) 
Division (D) of Section 102.03 of the Revised Code does not generally prohibit a city 
council member from participating in a matter pending before the city council which is 
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brought by a party who is a client of the council member’s law firm but is not 
represented by the law firm on the matter before council, unless the relationship 
between the council member and client is such that the council member’s independence 
of judgment could be impaired; and (5) Division (D) of Section 102.03 of the Revised Code 
does not generally prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a client of the city 
council member’s law firm has a contingent interest, unless the law firm’s receipt of 
client fees is dependent upon council’s determination of the matter, or unless the council 
member’s independence of judgment could otherwise be impaired. 

David L. Warren, Chairman 
Ohio Ethics Commission 
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OHIO ETHICS COMMI_SSION 

THE ATLAS BUILDING 
8 EAST LONG STREET. SUITE 1200 

COLUMBUS.,OHIO 432152940 

(614) 466-7090 

Advisory Opinion 
Number 90-011 
August 16, 1990 

Syllabus by the Commission: 

Division (D) of Section 102.03 of the Revised Code does not prohibit a 
city council member from participating in a matter presented to 
council by a former client of his law firm or law partner, even though 
his law partner had previously represented the client before council 
on that matter, so long as there is no ongoing relationship between 
the party and his law firm or law partner, and no understanding that 
the attorney-client relationship will be resumed at some time in the 
future, and so long as the council member would not be required to 
review, approve, base his decision upon, or otherwise act upon legal 
work or services previously performed by his law firm or law partner. 

* * * 

You have asked whether the Ethics Law and related statutes would prohibit your 
law partner, who is a city council member, from participating in the .consideration of, 
and vote on, a request for a zoning variance presented by a party who was formerly 
represented by you before council on this request. 

You have stated, by way of history, that you are a partner in a law firm, and that 
you represented a client before city council on a variance request that was twice 
presented and subsequently rejected by council. Your partner in the law firm is a 
member of city council, and abstained from voting, discussing, or deliberating on the 
requested variances. You have asked whether your law partner would be prohibited from 
participating as a city council member on the issue of the variance if it is again 
presented to council, where you and your law firm have withdrawn from representing the 
client. You have clarified that you have referred the variance issue, as well as a related 
zoning issue, to another attorney, and that your firm has no matters remaining with 
respect to this client. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 

The term “public official or employeel’ is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01(B) and (C). A member of a city council 
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is a “public official or employee” for purposes of R.C. 102.03. See Advisory Opinions No. 
79-008, 89-008, and 90-008. The term “anything of value” is desd for purposes of R.C. 
102.03 to include money and every other thing of value. See R.C. 102.01(G) and R.C. 
1.03. Client fees generated by the practice of law fall witmthe meaning of “anything 
of value.” See Advisory Opinions No. 86-004, 89-015, 89-016, and 90-008. 

In Advisory Opinion No. 89-016, the Ethics Commission held that a member of a 
public board or commission who is also a partner or associate in a private law firm is 
prohibited by R.C. 102.03(D) from voting, discussing, participating in deliberations, or 
otherwise using his official position, formally or informally, with regard to matters 
pending before his public body on which a member of his law firm is representing a 
client. This conclusion was reiterated in Advisory Opinion No. 90-008, in which the 
Commission held that R.C. 102.03(D) prohibits a city council member who is employed by 
a private law firm from participating in a matter pending before city council if an 
employee or partner of his law firm is representing a client on that matter pending 
before council. See also Advisory Opinion No. 86-004. The Commission also held in w- 
Advisory Opinions No. 89-016 and 90-008 that a city council member or other official 
serving on a public body is prohibited by Division (E) of Section 102.03 from receiving a 
distributive share of client fees earned by members of his law firm for representing a 
client on matters pending before council or his public body. 

In this instance, you had previously represented a client before city council, and 
your partner abstained as a member of city council from participating on that matter. 
You wish to know whether your partner would continue to be prohibited from 
participating in the client’s variance request if you and your law firm have withdrawn 
from representing the party before council. You have stated that a related matter 
involving the party has also been referred to another attorney and that the firm no longer 
represents the party with respect to any matter. 

The Ethics Commission has held that R.C. 102.03(D) prohibits a public official or 
employee from participating in any matter where the public official or employee would 
have an inherent conflict of interest such that his objectivity and independence of 
judgment with regard to his official decisions and responsibilities could be impaired. See 
Advisory Opinions No. 84-009, 85-006, 88-004, and 88-005. It is apparent that a coun 
member would have an inherent conflict of interest in participating in a matter where his 
law partner or a member of his law firm is representing a party before counciL See 
Advisory Opinions No. 89-016 and 90-008. The possibility that a council member would 
have a conflict of interest merely because a party appearing before council had formerly 
been a client of his law firm or law partner is, however, much more remote. See 
Advisory Opinions No. 88-005 and 88-009. Cf. Advisory Opinion No. 90-008 (Rx 
102.03(D) does not generally prohibit a citycouncil member from participating in a ’ 
matter pending before city council which is brought by a party who is a client of the 
council member’s law firm, but is not represented by the law firm on the matter pending 
before council). Therefore, the council member is not prohibited by R.C. 102.03(D) from 
participating in a matter presented to council by a former client of his law firm or law 
partner. 

The Ethics Commission has held, however, that a public official is prohibited by 
R.C. 102.03(D) from reviewing, in his official capacity, work prepared by members of his 
private firm. See Advisory Opinions No. 82-001, 83-001, 84-004, 88-009, 89-O 16, and 90- 
008. A citycouncil member’s objectivity and independence of judgment could be 
impaired if he were to review and act upon matters in which members of his law firm had 
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earned legal fees. See Advisory Opinion No. 90-008. Therefore, Division (D) of S,ection 
102.03 would prohibit a council member from. participating in a matter in which a 
member of his law firm has prepared documents, provided legal consultation or advice, or 
provided other legal services which he would be required to review and act upon in his 
official capacity. 

You have stated that, in this instance, you represented the client twice before 
council on a zoning variance. If the party were to bring the matter to council again, 
after you have withdrawn from representing that party, the council member would not 
necessarily be prohibited from participating in that issue merely because you previously 
represented the party before council on that same matter. However, the council member 
would be prohibited from participating in council!s determination of the party’s request 
for ci variance if he would be required to review, approve, base his decision upon, or 
otherwise act upon, legal work or services you previously performed as attorney for the 
party. 

It must also be noted that the Commission’s conclusion that your law partner is 
not prohibited by R.C. 102.03(D) from participating as a council member in matters 
affecting the interests of your former client are conditioned on the assumption that 
there is no on-going relationship between you or the law firm, and the client, and there is 
rto understanding that you or the firm will, at some time in the future, resume an 
attorney-client relationship with the party. 

As a final matter, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 292 1.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised, 
that, Division (D) of Section 102.03 of the Revised Code does not prohibit a city council 
member from participating in a matter presented to council by a former client of his law 
firm or law partner, even though his law partner had previously represented the client 
before council on that matter, so long as there is no ongoing relationship between the 
party and his law firm or law partner, and no understanding that the attorney-client 
relationship will be resumed at some time in the future, and so long as the council 
member would not be required to review, approve, base his decision upon, or otherwise 
act upon legal work or services previously performed by his law firm or law partner. 

Y-&- David L. Warren, Chairman 
Ohio Ethics Commission 
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From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Wednesday, April 01, 2015 7:49 AM
To: Butler, Kevin
Subject: FW: Ethics Question
Attachment(s): "Godshall_CathyC_2-11-1997.pdf"

Check this out. Reading myself right now. . .
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 01, 2015 8:46 AM
To: Mladek, Jennifer
Subject: RE: Ethics Question

 
Jennifer:
 
I have attached an opinion that may be of interest.  
 
It involved the Barberton City Hospital and the city’s funding of the Barberton Community Foundation after
the Hospital was sold to a for-profit company.  
 
The original agreement that established the Hospital required that the mayor and president of council
serve on the Hospital’s board of directors “by virtue of their office.”   The terms of the mayor and council
president on the Hospital’s board coincided with the terms of their city offices.
 
In addition, the original agreement that established the Hospital provided that if the Hospital were sold, its
property would revert to the City. 
 
However, the City directed that the Foundation receive the proceeds from the sale of the Hospital’s
property.  There was a requirement in the establishment of the Foundation that the Mayor and President of
Council serve as ex officio members of the Foundation’s board.
 
Pages 6 through 8 of the opinion explain the conditions that are necessary for a public official to serve in
his or her “official capacity”  without violating the Ethics Laws.     The “official capacity” conditions sound
similar to the provisions that appear in the Lakewood Charter.
 
I didn’t copy your Law Director,  Kevin Butler – because his e-mail address did not appear on the e-mail I
received from you.   I though since you would be in the office today – you could pass it on to him.
 
I hope this information is helpful.  
 
Call me if you have any questions.
 
John
________________________________________________________________________________________________________________________________
  
This e-mail is not an advisory opinion and does not reach any conclusions as to the specific facts you described.  
  
An advisory opinion of the Commission is a written document based on a written request disclosing the relevant
facts.  
  
The Commission staff cannot provide verbal or written advisory opinions in response to questions that have been
posed on the telephone, in e-mails, or in Web site comments. 
  
The Commission staff also cannot issue an opinion to any person about past activities or about the activities of
another person.  
  
If you would like to request an advisory opinion on the specific matter you have described, you can do so by
sending a letter describing the situation, with an original signature, to:  
  
Paul Nick, Executive Director
Ohio Ethics Commission
William Green Building
30 West Spring Street, L-3
Columbus, Ohio  43215-2256
Telephone:   (614) 466-7090
Fax:   (614) 466-8368

 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, March 31, 2015 3:17 PM
To: Rawski, John
Subject: Ethics Question

 
John,
 
I have another ethical question that has arisen in Lakewood and I’m hoping that you can
help me find some opinions.  Recently the Lakewood Hospital Association signed a non-
binding letter of intent with the Cleveland Clinic to close Lakewood Hospital, maintain
certain services at the location including an emergency room and transfer certain real
property to the Cleveland Clinic in order to build an new family health care center at this
location.   Members of the public are questioning the ethics behind the Mayor and two
members of Council that serve as ex officio members of the Board of Trustees of
Lakewood Hospital Association voting in favor of entering into the letter of intent.    
 
Lakewood Hospital’s land and building are owned by the City of Lakewood and, since
1987, have been leased to the Lakewood Hospital Association by ordinance pursuant to
authority explicitly found in our charter.  The Lakewood Hospital Association (LHA) was
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created as a nonprofit hospital agency for the operation of a  community hospital
(Lakewood Hospital)  pursuant to ORC Chapter 104.  The Cleveland Clinic is the only
corporate member of LHA.  LHA is governed by a board of trustees.  The board’s
membership is detailed in the lease agreement, which states, “The Governing Board will
be composed of twenty-three members consisting of the Mayor of the City; two members
of the Council of the City … selected by Council [and others].”
 
Lakewood Charter provides for potential of a conflicts of interest in the following manner:
 
“The Mayor [and] members of Council … shall not, during their term of office, be
interested in the profits or emoluments of any contract with or job, work or service for the
City. … This Section shall not prohibit the Mayor [or] members of Council … from serving
as a member or an official in any other nonprofit corporation where their service is in the
capacity of representing the City.  … [W]here the Mayor [or] members of Council are
members or officials of a nonprofit corporation permitted by this Section, such persons
shall not be deemed to be interested in the profits or emoluments of any contract, job,
work or service for the City or other transaction because of any contract or other
transaction between the City and such … nonprofit corporation; and the Mayor, members
of Council and the directors of departments and other officials or employees of the City
may fully participate (a) in their respective official capacities in the deliberations by the
City or its agencies, and (b) in their capacity as members or officials of such … nonprofit
corporation, including the right to vote with respect to such contract, job, work, service or
other transaction.”  Charter Article 23 §3.
 
Thus, Lakewood’s mayor and two councilmembers, as ex-officio trustees of the LHA, serve
both the LHA and the citizens as they discuss and potentially vote on issues involving
healthcare in Lakewood and the future of city assets.  I believe our charter resolves any
conflict, but I’m wondering if you have any additional opinions that bear some
resemblance to this situation.
 
 
I have copied our Law Director,  Kevin Butler, on this request and would ask that you
copy him on any response.  I will be out of the office beginning Thursday afternoon this
week and Kevin having immediate access to any response would be helpful.
 
Thank you in advance,
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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AMENDED AND RESTATED 
LEASE 

by and between 

CITY OF LAKEWOOD, OHIO, 
as Lessor 

and 

97-02063 PAGE: 16 

LAKEWOOD HOSPITAL ASSOCIATION, 
as Lessee 

Recorded , 1997 
at .m., E.S.T. 
Vo_l. __ - P. No. 

County of Cuyahoga, Ohio,--
OFFICIAL RECORDS 

Dated 

as of 

December 23, 1996 

·All rights of the City under this Lease 
(except the Unassigned Rights, as defined in 
this Lease) have been pledged and assigned 
to National City Bank, as Trustee under the 
Trust Indenture dated as of March 15, 1983 
and the First ·supplemental Trust Indenture 
dated as of June 15, 1989, both between the 
City and the Trustee, recorded respectively 
on May 13, 1983 and July 18, 1989 at Vol. 
126, P. 799 and Vol. 89-3550, P. 18 of the 
Cuyahoga County Mortgage Records. 

STATE OFOHIO -····---·----)-T,The County-Recorder of Cuyahoga Count)', 

) SS: Ohio in those custody the recors of said county are 

COUNTY OF CUYAHOGA ) kept, do hereby certify that.this is a true and correct copy 

ofthe records as appears in Vol91-Cbi{J6J Page ;?. of 

'1{, e, of said County. ' 

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my official seal in 

the City of Cleveland, Ohio this 1 :( Day df--;/ l.a t.nL 19 tJ 1 . 
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AMENDED AND REST A TED 
LEASE 

by and between 

CITY OF LAKEWOOD, OHIO 

AND 

VOL. 97-02063 PAGt 17 

LAKEWOOD HOSPITAL ASSOCIATION 

THIS AMENDED AND RESTATED LEASE dated as of December 23, 1996 (the 
"Lease"), is made by and between the City of Lakewood, Ohio (the "City"), a municipal 
corporation and political subdivision in and of the State, and duly organized and validly existing 
under the laws of the State and Lakewood Hospital Association (the "Lessee"), a nonprofit 
hospital agency, as defined in Section 140.01, Ohio Revised Code, now having its principal 
office in Lakewood, Ohio and the operator of the healthcare facility known as Lakewood 
Hospital (the "Hospital"). 

Since 1987 major changes have occurred in the method by which many individuals 
ensure their ability to afford hospital care and in the selection of acute care providers by entities 
paying the costs of hospitalization and other costs; and 

Entities paying the costs of hospitalization cu.rrently are insisting on a single comract 
providing for acute hospital care for all of its. insureds or members in a large geographic area 
which has caused individual hospitals to enter into affiliations and other arrangements to meet 
the demands of those entities paying hospitalization costs; and 

The Lessee needs to affiliate the Hospital with other hospitals to provide in a single 
contract a large geographic coverage of hospital care and for that purpose proposes to affiliate 
with The Cleveland Clinic Foundation ("CCF") and the Cleveland Health Network and in order 
to effect that affiliation needs to enter into a revised lease with the City in order to accommodate 
that affiliation. . 

STATEMENT OF INTENT 

PURPOSE 

The purpose ofthis Lease is to continue the servlces ｡ｾ､＠ traditions of the HospitaL 

The Lease will continue to relieve the City of any obligations or necessity of 
providing tax monies to subsidize the operation of the HospitaL 

Because of the affiliation with CCF that will be made possible by the Lease, the 
Lessee will be able to compete on a fair and equal basis with other hospital systems, enter 
business relationships necessary to insure its financial well-being, establish the mass necessary 
to secure managed care contracts, continue healthcare services to residems of the City and 
develop new programs. 

( 

c 

( 

( 

( 

( 
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PARTIES TO AGREEMENT 
VOL. 97-02063 PAGE IS 

The City is the lessor under this Lease. 

·The Lessee is Lakewood Hospital Association, a non-profit corporation organized 
for the charitable purpose of operating the Hospital and its related health care facilities and 
services. 

GOVERNING BODY 

The Hospital will, subject to certain matters reserved to the member of the Lessee, 
be governed by the Lessee's Board of Trustees ("Governing Board"). 

The Governing Board will be composed of twenty-three members consisting of the 
Mayor of the City; two members of the Council of the City (representing the political parties 
with the largest and second largest number of representatives in Council) selected by Council; 
three representatives of community organizations of the City nominated by the Council of the 
City and elected by the Governing Board with the election ratified by the Member; four 
members, two of whom are nominated by the Mayor and two by the Council and elected· by the 
Governing Board with the election ratified by the Member; three members elected by the 
Member; nine members nominated and elected by the Governing Board with the election ratified 
by the Member; and the immediate past President of the Medical Staff of the Hospital. 

The Governing Board will elect its own Chairperson and Vice Chairperson. 

The meetings of the Governing Board shall. be open to ihe public to assure full 
disclosure of the operations of the Hospital unless the Governing Board determines that public 
discussion or action by the Governing Board would be detrimental to the interests of the patients 
of the Hospital or the welfare of the residents of the City or the HosJ?ital. · 

LEASE: TERM: RENT AND ADDITIONAL PAYMENTS 

This agreement is a lease of the real -and personal property for the operation of the 
Hospital from the City to the Lessee and continues the transfer from the City to the Lessee of 
all liabilities, debts, monies, accounts and inventories of the Hospital. · 

The term of the Lease is thirty years with the parties agreeing that the Lessee has 
an option to renew this Lease for an additional term of thirty years commencing at the expiration 
of the original thirty-year term of this Lease. 

. 
At the end of the term of this Lease or of the additional term if the Lessee exercises 

its option, the Lessee shall retire or make provision for retiring all of the Lessee's indebtedness 
and pay or cause to be paid all of its liabilities and shall relinquish the real and personal property 
of the Hospital and all monies, accounts and inventories then held by the Lessee to the City. 

The Lessee agrees to pay, in each year, the amount necessary, to retire the revenue 
bonds of the City issued to pay for improvement of the Hospital, which payments if those bonds 
remain outstanding to their final maturity, will aggregate $53,082,649, and to assume all other 
obligations of the City relating to the Hospital, and to pay as Additional Payments the amounts 
in each year set forth for the respective year in Schedule I hereto. 

The Lessee in consideration of and in accordance with the Lease agrees to maintain 
the Hospital in good repair and operating condition and also agrees to replace equipment and 
other personal property necessary to the activities then to be carried on in operation of the 
Hospital. 

- 2 -

LKWD-PRR292_000225

LKWD-PRR292_000225



VOL. 97-02063 PAGE 19 

PROVISION FOR INDIGENT CARE 

The Lessee agrees to continue to provide healthcare services in accordance with this 
Lease to residents of the City without regard to their ability to pay based on eligibility guidelines 
established 'by the Community Services Administration of the United States Department of Health 
and Human Services or any successor thereto or, if there is no successor, by the then community 
services standards used by hospitals servicing comparable communities. 

OPERATION AND SERVICES OF THE HOSPITAL 

The Lessee agrees to continue to provide within the City healthcare services in 
accordance with the terms of this Lease and, so long as effective, the Definitive Agreement 
between the Lessee and CCF. 

The Lessee agrees to continue to provide residents of the City from facilities located 
within the City acute care medical/surgical services (including for children and adolescents), 
obstetrical/gynecological services, 24 hour a day emergency room providing trauma services, 
intensive care services and rescue squad/paramedic services as required by this Lease. 

ﾷｾ＠ ｾ＠

The Lessee agrees 'to maintain as one of its objectives providing high quality, 
affordable healthcare services ｾｩｴｨ＠ rates and charges consistent with other providers in Cuyahoga 
County of comparable size. 

The Lessee agrees that so much of the Hospital as is operated as in-patient acute care 
facilities will be operated in compliance with the standards of the Joint Commission on 
Accreditation of Healthcare Organizations. 

The Lessee agrees that its operations will be conducted without discrimination as to 
race, sex, creed, color, age or national origin. 

The Lessee recogniZes the need for positive employee relations and agrees to 
continue fair and just employment policies. 

An equitable private pension benefit has been made available to employees not 
participating in the Public Employees Retirement System. 

The Lessee agrees to provide the City and its residents a full disclosure of its 
finances through an annual audit of its financial statements which will be available to the public. 

This Statement of Intent does not purport to be complete and is subject in all respects 
to Articles I to XIV, both inclusive, and is qualified in its entirety by reference to the terms and 
provisions of those Articles. The language contained in said Articles I to XIV shall control and 
be determinative of the interpretation of this Lease and this Statement of Intent. 

WITNESSETH, THAT 

In consideration of the premises and the mutual covenants hereinafter contained, and 
in order for the City to carry out this Lease, the parties hereto covenant, agree and bind 
themselves as follows; provided that no covenant, agreement or obligation of the City under this 
Lease shall be a general debt on the City's part, but shall be payable solely, out of the rentals, 
revenues and other income, charges and moneys realized from ｾｨ･＠ use, lease, sale or other 
disposition of the Leased Premises, the sale of the Bonds and any insurance and condemnation 
awards as herein provided: 
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ARTICLE I 

DEFINITIONS, DETERMINATIONS AND REPRESENTATIONS 

·Section 1.1. Use of Defined Terms. In addition to the words and terms defined 
elsewhere in this Lease, the words and terms set forth in Section 1.2 hereof have the meanings 
set forth therein, unless the context or use indicates a different meaning or intent. Those 
definitions are applicable equally to both the singular and plural forms of any of the words and 
terms defined herein. Any words or terms not defined and used herein specifically as defined 
words or terms have the meanings assigned to them in the Indenture. 

Section 1.2. Definitions. 

"Accountant" means a recognized firm of independent certified public accountants, 
of good repute licensed by, or permitted to practice in, the State, retained by the Lessee and 
designated by the Authorized Lessee Representative, which firm shall not have any interest, 
direct or indirect, in either the Lessee or the Issuer and shall not have a partner, member, 
director, officer or employee who is a member, director, trustee, officer or employee.ofeither 
the Lessee or the Issuer. 

"Act" means the Charter of the City, Chapter 140, Ohio Revised Code, as amended, 
and other applicable provisions of the laws of the State. 

"Additional Payments" means the amounts required in Section 3. 2 hereof to be paid 
as Additional Payments. 

"Affiliated Corporation" means any corporation, trust, association, person or entity 
directly or indirectly Controlled by the Lessee, including, without limitation, by a majority of 
its trustees, or by any other entity which is itself Controlled directly or indirectly by the Lessee 
or any Affiliated Corporation, or jointly by a combination thereof. 

"Authorized Lessee Representative" means the person designated by the chief 
executive officer of the Lessee which shall be evidenced to the Trustees and City by a certificate 
signed by the chief executive officer of the Lessee. Such certificate may designate an alternate 
or alternates who shall have the same authority, duties and powers· as the Authorized Lessee 
Representative. 

"Basic Rent" means (i) the monthly amounts necessary to make the deposits required 
by the Indentures and Section 3.1(a) of this Lease to be made to the Special Funds, and (ii) any 
other amounts required by Section 3.1 hereof to be paid on or prior to the respective Rental 
Payment Dates during the Lease Term. 

"Bond" and "Bonds" means the revenue bonds of the City authorized, authenticated 
and issued under the Indentures, which may be designated either bonds or notes. 

"Bondholder", "holder" and "holder of Bonds", and· "holder" means the person in 
whose name a registered Bond is registered on the Bond Register, or any person who is the 
bearer of a coupon Bond which is not registered as to principal or the principal of which is 
registered to bearer, and "holder" when used with reference to a coupon means the bearer of the 
coupon. 

"Bond Service Charges" means the principal of and premium, if any, and interest 
on the Bonds payable at any time or during any period. 

- 4-
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"Business Day ' means any day other than a Saturday or a Sunday or any day on 
which the Trustees are required, authorized or not prohibited by law (including executive orders) 
to close and are closed. 

· "CCF" means The Cleveland Clinic Foundation, a nonprofit corporation organized 
under the laws of the State. 

"Charter" means the amended charter of the City adopted at an election held 
November 5, 1957 as heretofore and hereafter amended. 

"City" means the City of Lakewood, Ohio, a municipal corporation and political 
subdivision in and of the State. 

"Code" means the Internal Revenue Code of 1986, as amended, and successors 
thereto. References to the Code include, without limitation, relevant regulations, temporary 
regulations and proposed regulations thereunder and under the Internal Revenue Code of 1954, 
as amended, and any successor provisions to those regulations, temporary regulations or 
proposed regulations. 

"Community Organizations" means religious congregations or organizations 
representing spiritual leaders of ｾ･ｬｩｧｩｯｵｳ＠ organizations, organizations restricting membership to 
persons age 60 or older or whose activities are directed toward persons age 60 or older and 
organizations directing their activities to civic, educational or philanthropic endeavors for the 
benefit of the City or its residents. 

"Control" means the power to direct the management and policies of a corporation, 
trust, association, person or entity, directly or indirectly, whether through voting power for the 
election of all or a majority of the members, trustees, directors or officers, ownership of voting 
securities, or rights by privilege of membership, by contract or otherwise. 

"Convenience Activities" means patient or employee convenience activities, such as, 
without limitation, gift shops, snack shops, barber and beauty shops, doctors', dentists', and 
podiatrists' accommodations, flower shops, travel agencies, banks, counselling services, 
pharmaceutical sales and services, telephone centers, retail sales of health care related items and 
services, living accommodations for persons providing services within, or for persons who are 
visitors to, Hospital Facilities operated by the Lessee and residential properties acquired for 
future expansion of Hospital Facilities. 

"Council" means the Council of the City. 

"Definitive Agreement" means the Definitive Agreement dated as of December 19, 
1996 between CCF and the Lessee. 

"Event of Default" means any one or more of the Events of Default described in 
Section 13.1 hereof. 

"Executive" means the Mayor of the City or, in that officer's absence or 
unavailability, the acting Mayor as provided in the Charter. 

"Existing Facilities" means the structures, improvements, equipment, furnishings and 
other real, personal and mixed real and personal property located on the Leased Real Premises 
on the date of the commencement of the Lease Term, which structures are more fully described 
in Exhibit C hereto. . 
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"First Supplemental Senior Indenture" means the First Supplemental Trust Indenture 
dated as of June 15, 1989 by and between the Senior Trustee and the City, amending and 
supplementing the Senior Indenture. 

· "First Supplemental Senior Ordinance" means Ordinance No. 32-89 of the City 
passed by the Council on June 5, 1989. 

"Fiscal Officer" means the Director of Finance of the City, or in that officer's 
absence or unavailability, the person performing the functions of that office. 

"Fiscal Year" means a period of twelve consecutive months commencing on the first 
day of January of any year and ending on the last day of December of the same year, both 
inclusive; or such other consecutive twelve-month period as may hereafter be established as the 
fiscal year of the Lessee for budgeting and accounting purposes to be evidenced, for purposes 
hereof, by a certificate of the Authorized Lessee Representative filed with the Trustee and the 
Fiscal Officer. 

"Governing Board" means the Board of Trustees of the Lessee as constituted at the 
relevant time. 

"Governmental Restrictions" means federal or State or other applicable governmental 
laws or regulations affecting the Leased Premises and placing restrictions and limitations on the 
rates, fees and charges to be flXed, charged and collected by the Lessee; provided, however, that 
no change in law or regulation shall be deemed applicable by reason of this definition if such 
change would in any way constitute an impairment of the rights of the City, a Holder, the 
Lessee or the Trustees under this Lease. 

"Gross Revenues" means all present and future revenue of the Lessee from whatever 
source derived, including without limitation, all 

(a) cash, accounts, chattel paper, instruments, documents, money·. and 
general intangibles, including without limitation, contract rights and rights to 
payment (i) for goods and properties sold or leased or for services rendered, (ii) 
under agreements respecting insurance, Medicare, Medicaid or Blue Cross, and 
under other arrangements with governmental units, ·agencies and instrumentalities, 
prepaid health organizations and other Persons, (iii). from any insurance or eminent 
domain award or agreement in lieu of an award resulting from eminent domain 
proceedings and awards on warranties, 

(b) income from, and revenues realized upon the liquidation, sale, maturity 
or redemption of securities held by or on behalf of the Lessee, 

(c) proceeds of those items constituting Gross Revenues to which reference 
is made in clauses (a) and (b) above, and 

(d) gifts, grants, bequests, contributions and donations, including without 
limitation, the unrestricted income and profits therefrom. 

"Guaranty" means the Guaranty and Security Agreement dated as of June !5, 1989 
between the Lessee and the Senior Trustee. 

"Hospital Facilities" means hospital facilities as defined in Section 140.01, Ohio 
Revised Code. 

- 6 -
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"Hospital Funds" means all moneys, accounts receivable and instruments, and all 
proceeds received therefrom, held or hereafter received by the Hospital Trustees or the Fiscal 
Officer and comprising funds received from or as a result of the operation or ownership of the 
Leased Premises but does not include moneys, accounts receivable and instruments, and all 
proceeds therefrom, held or hereafter received by the Lessee unless and until they are delivered 
by the Lessee to the Hospital Trustees or the Fiscal Officer. 

"Hospital Specialty Services" means services related to the operation of Hospital 
Facilities, including without limitation, services in connection with the practice of pathology, 
pediatrics, radiology, physical medic.ine, anesthesiology, electro-cardiology, physical therapy, 
behavior therapy and psychiatry, emergency room operations, data, long term care, subacute 
care, skilled nursing facilities, long term hospital and word processing operations, and 
pharmaceutical, optical, other health care related sales and services and also including without 
limitation, space and equipment for the practice of medicine, dentistry, podiatry or other health 
related services. 

"Hospital Trustees" means the Board of Trustees of Lakewood Hospital created by 
the Charter. 

"Improvements" means any future additions, extensions, improvements, equipment, 
machinery or other facilities, including land and rights in land, to, of or for the Leased Premises 
and any other facilities acquired, ·constructed and operated by the Lessee and any other interest 
of the Lessee in a facility in which the Lessee has a financial or operating interest, which under 
generally accepted accounting principles are required to be capitalized. 

"Indebtedness" shall mean, without duplication, (i) all indebtedness of the Lessee for 
borrowed moneys or which has been incurred or assumed in connection with the acquisition of 
Property by the Lessee, (ii) all indebtedness, no matter how created, secured by Property of the 
Lessee, whether or not such indebtedness is assumed by any Person, provided, that non-recourse 
indebtedness shall be deemed Indebtedness only to the extent of the value of the Property 
securing ｳ｡ｭ･ｾ＠ (iii) the liability of the Lessee under any lease (other than this Lease) of real or 
personal property which is properly capitalized on the balance sheet of the Lessee in accordance 
with generally accepted accounting principles, and (iv) any guaranty by the Lessee of 
indebtedness of any other Person for borrowed moneys or which has been incurred or assumed 
by such Person in connection with the acquisition of Property or the leasing of real or personal 
property which is properly capitalized on the balance sheet of such Person in accordance with 
generally accepted accounting principles; provided that there shall be excluded from the 
definition of Indebtedness this Lease and any obligation of the Lessee which is secured by an 
irrevocable extension of credit of, or is subject to any agreement to purchase such obligation 
from the holder thereof by, a Person and that there shall be included as Indebtedness the 
obligation which would be incurred pursuant to the reimbursement agreement executed and 
delivered in connection with such irrevocable extension of credit or purchase agreement if such 
credit were drawn upon completely or such purchase were fully effected and the advance made 
under the reimbursement agreement were to be repaid in accordance with the terms of such 
reimbursement agreement, and any such Indebtedness shall be deemed to have been incurred at 
the time such reimbursement agreement is executed and delivered; and provided further there 
shall be excluded from this definition of Indebtedness any debt of the Lessee created by 
operation of Section 2.1.1 of the Definitive Agreement or Section 3.2(a) of this Lease. 

"Indentures" means collectively the Trust Indentures dated as of March 15 and 
November 1, 1983 among the City, the Hospital Trustees and the Trustees, as supplemented and 
amended from time to time in accordance with the provisions thereof. 

"Intangible Assets" means all contracts and contract rights (including particularly 
contracts, agreements, contract rights and agreement rights, between the City and the State with 
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respect to Medicaid, the City and third-party insurers of City's patients, and City and the United 
States of America with respect to Medicare and all other equivalent insurance programs, or any 
state or federal program substituted in lieu thereof), general intangibles and documents, which 
are associated with the City's ownership and the Hospital Trustees' operation of the Leased 
Facilities. · 

. "Interest Rate for Advances" means the greater of (i) the rate of ten percent per 
annum or (ii) a rate which is one percent per annum in excess of the interest rate then announced 
publicly by the Senior Trustee, in its lending capacity as a financial institution, as its prime or 
｢｡ｳｾ＠ rate. 

"Lease" means this Lease, as duly amended or supplemented from time to time in 
accordance with the terms hereof and of the Senior Indenture. 

"Lease Term" means the period commencing with the delivery of this Lease and 
ending on the Termination Date. 

"Leased Premises" means, collectively, the Leased Real Premises, Existing Facilities, 
any Improvements and all appurtenances thereto and thereof, and all substitutions or 
replacements therefor, whether now existing or hereafter acquired, leased, used or operated by 
the Lessee in connection therewith and located within the City, including all "Hospital Facilities" 
as defined in the Indentures less such Property as may from time to time be disposed of by the 
Lessee. 

"Leased Real Premises" means the interests· in real estate described in Exhibit A 
ｨ･ｾ･ｴｯ＠ which Exhibit A is incorporated herein as if the same were fully set forth herein, together 
with any substitutions or additions made thereto, but less any removals made therefrom, from 
time to time in the manner and to the extent provided herein and in the Indentures. 

"Lessee" means Lakewood Hospital Association, im Ohio nonprofit corporation and 
a nonprofit hospital agency, as defined in Section 140.01, Ohio Revised Code, and its lawful 
successors, including without limitation, any surviving, resulting or transferee corporation or 
entity, as provided in Sections 9.3 and 9.4 hereof. The term Lessee does not include any for 
profit or not for profit corporation which Controls, is Controlled by or is under common Control 
with the Lessee. · 

"Management Contract" means an agreement with a partnership or corporation which 
is not an Affiliated Corporation or is not the Member or a partnership or corporation, controlling 
the Member or, on November 1, 1996, controlled by the Member to provide substantially all 
of the executive management of the Leased Premises. 

"Member" means CCF or any Permitted Affiliate designated by CCF as the Member 
pursuant to the Definitive Agreement or (i) in the event that CCF or the designated Permitted 
Affiliate resigns or otherwise ceases to be the Member and a Permitted Affiliate is not 
concurrently designated by CCF as the Member or (ii) if the Definitive Agreement should 
terminate and the failure or refusal contemplated by Section 10.4 thereof occurs, then the 
Governing Board. 
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"Notice Address" means: 

(a) As to the City: 

(b) As to the Lessee: 

(c) As to the Senior ｔｲｵｳｴ･ｾＺ＠

(d) As to the Subordinated 
Trustee: 

(e) As to the Member: 

VOL. 

City of Lakewood, Ohio 
Lakewood City Hall 

97-02063 

12650 Detroit Avenue 
Lakewood, Ohio 44107 
Attention: Director of Finance 

PAGE 25 

with a copy to the attention of each 
of the Mayor, the Director of Law and 
the Clerk of Council 

Lakewood Hospital Association 
14519 Detroit Avenue 
Lakewood, Ohio 44107 
Attention: Chief Legal Officer 

National City Bank 
1900 East Sixth Street 
Cleveland, Ohio 44114 
Attention: Corporate Trust Administration 

KeyBank National Association 
Key Tower, 127 Public Square 
Cleveland, Ohio 44114 
Attention: Corporate Trust Department 

The Cleveland Clinic Foundation 
9500 Euclid Avenue 
Cleveland, Ohio 44195-5108 
Attention: Chief Executive Officer 

with a copy to: 

General Counsel 
The Cleveland Clinic Foundation 
9500 Euclid Avenue 
Cleveland, Ohio 44195-5108 

or a different address as to which notice is given pursuant to Section 14.2 hereof. 

"Operator" means the City or the Lessee, whichever is the operator of the Leased 
Premises at the relevant time. 

"Original Lease" means the lease between the City and the Lessee dated as of 
June 26, 1987 and recorded in Volume 87-4264, Page 17 of Cuyahoga County, Ohio Lease 
Records as amended by the First Amendment of Lease dated as of June 15, 1989 and recorded 
in Volume 89-3550, Page 8 ofCuyahoga County, Ohio Real Property Records. 

"Outstanding Bonds" or "Bonds then outstanding" means, as of the applicable date, 
all Bonds which have been authenticated and delivered, or are then being delivered, under the 
Indentures except: 

(i) Bonds cancelled by the respective Trustee or surrendered to 
the respective Trustee for cancellation pursuant to the Indenture, 
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(ii) Bonds or portions thereof deemed to have been paid and 
discharged in accordance with Article XIII of the Indentures, 

(iii) Bonds not deemed to be outstanding under the provisions of 
· Section 1 of the Senior Ordinance and of the Subordinated ｏｲ､ｩｮｾｮ｣･Ｌ＠

and 

(iv) Bonds in lieu of which other Bonds shall have been 
authenticated and delivered under Article II of the Indentures. 

"Permitted Affiliate" means any corporation, partnership, trust or entity which, 
directly or indirectly, (i) owns or controls CCF; or (ii) with which CCF is commonly owned or 
controlled. For purposes hereof, "own or control" shall mean owning in excess of fifty percent 
(50%) of the voting securities or having the right (i) to elect or appoint more than fifty percent 
(50%) of the trustees or directors; or (ii) to receive more than fifty percent (50%) of the net 
earnings; or (iii) to receive more than fifty percent (50%) of the net assets upon c:Hssolution. 

"Permitted Encumbrances" means, as of any particular time, (i) statutory rights of 
the United States of America under 42 U.S.C. §291 ｾＮ＠ ｾ＠ .• and similar rights under other. 
federal and state statutes, (ii) the lien and charge of the Indentures and any lease of the Leased 
Premises not disapproved by the Trustees or authorized by the Indentures and not requiring prior 
consent of the Senior Trustee, including this Lease and any leases from the City existing as of 
the date of delivery of this Lease, {iii) liens securing indebtedness for the payment, redemption 
or satisfaction of which, moneys (or Eligible Investments) in the necessary amount shall have 
been deposited in trust with a trustee or other holder of such indebtedness, (iv) utility, access 
and other easements and rights of way, ｲ･ｳｴｲｩｾｴｩｯｮｳＬ＠ reservations and exceptions which an 
architect or engineer certifies will not materially interfere with or impair the operations being 
conducted in the Leased Premises or as may be insured over with adequate title insurance, or 
rights of way permitting the Leased Premises access to other facilities owned or controlled by 
the City or the Lessee, (v) any liens for ad valorem taxes, special assessments or other 
governmental charges not then delinquent or if delinquent being contested as provided in Section 
5.16 of the Senior Indenture and in the Subordinated Indenture; (vi) mechanic's, laborer's, 
materialman's, supplier's, or vendor's lien or right to a purchase money security interest in 
respect thereof if payment is not yet due and payable under the contract in question, or if such 
lien is contested in good faith, (vii) any lien which secures Secured Hospital Debt for which the 
Trustee has received an Officer's Certificate stating that the testfor permitted Secured Hospital 
Debt has been met, (viii) liens arising by reason of good faith deposits in connection with 
tenders, leases of real estate, bids or contracts (other than contracts for the payment of money), 
deposits to secure public or statutory obligations, or to secure, or in lieu of, surety, stay or 
appeal bonds and deposits of security for the payment of taxes or assessments or other similar 
charges, (ix) any lien arising by reason of deposits with, or the giving of any form of security 
to, any governmental agency or any body created or approved by law or governmental regulation 
for any purpose at any time as required by law or governmental regulation (A) as a condition 
to the transaction of any business or the exercise of any privilege or license, or (B) to enable the 
Operator to maintain self-insurance or to participate in any funds established to cover any 
insurance risks or in connection with workers' compensation; unemployment insurance, old-age 
pensions or other social security, or to share in the privileges or benefits required for companies 
participating in such arrangements, {x) any judgment lien or notice of pending action, so long 
as the finality of such judgment or the pending action is being contested and execution thereon 
is stayed or the period for responsive pleading has not elapsed or provision for payment of the 
judgment has been made in accordance with applicable law or by the deposit of cash or eligible 
investments with the Trustee or a commercial bank or trust company acceptable to the Trustee, 
(xi) existing liens, provided they are not renewed or extended on more stringent terms, (xii) liens 
resulting from governmental regulations on the use of Property, (xiii) liens securing Hospital 
Debt permitted under the Senior Indenture, (xiv) liens on Property arising from the rights of 
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third party payors for reco1.pment of amounts paid to the Operator, (xv) liens on Property 
acquired by the Operator ir' the assumption of the Hospital Debt secured by such lien is 
additional Hospital Debt permitted under the Senior Indenture and if an Officer's Certificate is 
delivered to the Trustee certifying that (A) such lien and the Hospital Debt secured thereby were 
created and incurred by a person other than the Operator prior to acquisition of such Property 
by the Operator, (B) such lien was created prior to the decision of the Operator to acquire the 
Property and was not created for the purpose of enabling the Operator to avoid the limitations 
of the Senior Indenture on creation of liens on Property, and (C) the lien attaches solely to the 
Property and does not extend by its terms to other Property of the Operator, and (xvi) such 
minor defects, irregularities, encumbrances, utility, access and other easements and rights of 
way, restrictions, reservations, exceptions and clouds on title as normally exist with respect to 
properties similar in character to the Leased Premises and as do not in the opinion of 
Independent Counsel, in the aggregate materially impair the property affected thereby for the 
purpose for which it is or will be held by the City. 

"Rental Payment Date". means the fifteenth day of each month. 

"Required Services" means (i) obstetrical/gynecological services, (ii) 24 hour a day 
emergency room providing trauma services, (iii) rescue squad/paramedic services, (iv) intensive 
care services and (v) acute care medical/surgical services (including, without limitation, care for 
children and adolescents), of the nature then generally provided by a community hospital in 
communities comparable to the City; or such services as may result from amendments to this 
definition pursuant to Section 9.16 hereof. The term "Required Services" does not include the 
magnitude or level of service, such as hours of service, or the manner (including changes in 
technology) by which the types of services are provided; provided, however, that the change in 
magnitude or levels of services does not, as a practical matter, result in the significant reduction 
in such service so as to be an effective elimination of such service. 

"Senior Indenture" means the Trust Indenture dated as of March 15, 1983 between 
the City and the Senior Trustee, as supplemented and amended by the First Supplemental Senior 
Indenture, as such may be amended or supplemented from time to time in accordance with the 
provisions thereof. 

"Senior Ordinance" means Ordinance No. 8-83 of the City passed by the Council on 
February 26, 1983. 

"Senior Trustee" means National City Bank, Cleveland, Ohio and any successor 
thereto as trustee under the Senior Indenture. 

"Special Funds" means, collectively, the funds or accounts permitted by, established 
under, or identified in the Indentures. 

"State" means the State of Ohio. 

"Subordinated Indenture" means the Trust Indenture dated as of November 1, 1983 
between the City and the Subordinated Trustee. 

"Subordinated Ordinance" means Ordinance No. 106-83 of the City passed by the 
Council on October 17, 1983. 

"Subordinated Trustee" means Mellon Bank, F.S.B., successor trustee to KeyBank 
National Association, Cleveland, Ohio (formerly known as Society National Bank and successor 
by merger to Central National Bank of Cleveland) and any successor thereto as trustee under the 
Subordinated Indenture. 
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"Termination Date" means the later of (i) January 2, 2027, or (ii) January 2, 2057 
if extended by the Lessee exercising its option pursuant to Section 2.5 hereof, subject to earlier 
termination of this Lease by the Lessee pursuant to Section 12.1, and by the City pursuant to 
Sections 13.2 and 13.4 hereof subject to reinstatement under Section 13.2 or 13.8 hereof. 

"Total Operating Revenues" means total patient revenue less provision for 
uncollectible accounts, charity cases and any contractual adjustments, plus other operating 
revenues. 

"Trustees" means collectively the Senior Trustee and the Subordinated Trustee. 

"Unassigned Rights" means all of the rights of the City (i) to receive Additional 
Payments under Section 3.2 hereof, (ii) to be held harmless and indemnified under Section 9.9 
hereof, (iii) to be insured under insurance policies and/or plans required under Section 6.4 
hereof, (iv) to receive prior notice of any proposed sublease, right to use or assignment of the 
Leased Premises or Management Contract under Section 11.1 hereof and to prevent the 
effectuation thereof pursuant to that Section, (v) to receive prior notice of and prevent the 
effectuation of the termination of services pursuant to Section 9.16 hereof, (vi) to exercise the 
remedies available to the City under Section 13.2 hereof, (vii) to be reimbursed for attorneys' 
fees and expenses under Section 13.5 hereof, (viii) to accept the surrender by the Lessee of the 
Leased Premises upon termination of this Lease under Section 14.1 hereof, (ix) to receive 
notices, determine whether to provide requested approvals and terminate this Lease under 
Section 14.15 hereof and (x) to execute amendments hereto under Section 14.6 hereof. 

Section 1.3. Certain Words Used Herein: References: and Headings. Any reference 
herein to the City, the Hospital Trustees, the Ex.ecutive, the Council, the Fiscal Officer, any 
members or officers of the City, the Council or the Hospital Trustees, or other public boards, 
commissions, departments, institutions, agencies, bodies or entities, or members or officers 
thereof, includes those succeeding to their functions, duties or responsibilities pursuant to or by 
operation of law or performing their functions lawfully. ' 

Any reference to a section or provision of the Constitution of the State or the 
Charter, a section, provision or chapter of the Ohio Revised Code, federal or State laws, or 
regulations governing Medicare or Medicaid includes that section, provision or chapter, or those 
laws or regulations, as amended, modified, revised, supplemented or superseded from time to 
time; provided, however, that no amendment, modification, revision, supplementation or 
supersession of the Constitution, laws of the State or the Charter shall be deemed to be 
applicable by reason of this Section, if that applicability would constitute in any way an 
impairment of the rights or obligations of the Bondholders, the City, the Lessee or the Trustees 
under this Lease. 

Words of any gender include the correlative words of any other gender. Unless the 
context indicates otherwise, words importing the singular number include the plural number, and 
vice versa. The terms "hereof", "herein", "hereby", "hereto" and "hereunder", and similar 
terms, refer to this Lease; and the term "hereafter" means after, and the term "heretofore" 
means before, the date of delivery of this Lease. 

Section 1.4. Status and Authority of City. The City represents and warrants that 
it has been duly organized and is validly existing under the laws of the State and that it has 
authority (i) by virtue of the Act and the Charter, to enter into this Lease and (ii) pursuant to 
Section 5 .13 of the Indenture to enter into this Lease. 

Section 1.5. Public Purpose for Lease. The Council has found and determined and 
confirms hereby that this Lease of the Leased Premises to Lessee will promote the public 
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purposes as stated in Section 140.02, Ohio Revised Code, and that the City will be duly 
benefitted thereby. 

Section 1.6. Qualification of Lessee. The City has found and detennined and 
confinns Hereby that the Lessee is a nonprofit hospital agency, as defined in Section 140.01, 
Ohio Revised Code, which has authority to lease and operate the Leased Premises as a facility 
open to the public, providing Required Services without regard to race, sex, creed, color or 
national origin. 

(End of Article I) 
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LEASED PREMISES; TERM OF LEASE; PURPOSE 

Section 2.1. Leased Premises and Possession. In consideration of the Basic Rent, 
Additional Payments and other amounts for which provisiqn is made herein, and of the 
covenants, agreements and obligations, and in reliance upon the representations and warranties, 
of the Lessee herein, the City covenants and agrees to lease, and hereby leases, the Leased 
Premises to the Lessee, and the Lessee hereby leases the Leased Premises from the City, subject 
to the provisions of this Lease and the Permitted Encumbrances, 

TO HAVE AND TO HOLD the Leased Premises unto the Lessee for the Lease 
Term. 

Possession of the Leased Premises shall be delivered and accepted upon the 
commencement of the Lease Term. 

Section 2.2. Purpose. During the Lease Term, the Lessee, as between itself and 
the City, has sole and exclusive charge of the operation, maintenance, management, use, 
occupancy, and repair of the Leased Premises (unless there is an Event of Default and the 
Lessee has been excluded from possession of the Leased Premises hereunder), and the Lessee 
will manage, administer, maintain and operate so much of the Leased Premises as from time to 
time are Hospital Facilities as Hospital Facilities as contemplated by the Act and all of the 
Leased Premises in accordance with the terms of this Lease for the service of the general public, 
without discrimination by reason of race, sex, creed, color or national origin; provided that, 
subject to compliance with the requirements of ｴｨｩｾ＠ Lease, nothing in this Section or in this 
Lease is intended to prevent the Lessee from entering into affiliations with other healthcare 
providers, insurers or reimbursers and as part of such affiliation ceding to others the right to 
control or direct activities of the Lessee or to take control of the Lessee in specified 
circumstances. · 

Section 2.3. Assumption of Liabilities. Lessee has assumed and, except for future 
Bond Service Charges, paid all existing obligations and liabilities of the City and the Hospital 
Trustees whether fixed or contingent, known or unknown, associated with or arising out of the 
City's ownership of the Leased Premises and the Hospital Trustees' prior operation of the 
Leased Premises. Lessee further agrees to pay all future obligati9ns and liabilities associated 
with the use, operation or ownership of the Leased Premises including future Bond Service 
Charges and to hold the City and the Hospital Trustees harmless therefrom. 

Section 2.4. Assignment of Intangible Assets and Hosnital Funds. In consideration 
of the promises and agreements made by the Lessee to the City in the Original Lease, for the 
purpose of paying a portion of the costs of Hospital Facilities, the costs of the management, 
operation, occupancy, use, maintenance, and repair of the Leased Premises, and the costs of 
programs, projects, activities and services useful to, connected with, supplementing, or 
otherwise related to the health care services provided and to be provided by Lessee and by the 
operation of the Leased Premises, the City did assign to Lessee all of the City's respective right, 
title and interest in and to (a) the Intangible Assets, (b) all moneys, accounts receivable, 
warranties and instruments comprising Hospital Funds and all proceeds realized therefrom and 
{c) inventory, supplies, materials, consumables and other property owned, accrued, held or 
received in connection with the Leased Premises prior to the Leased Premises initial leasing to 
the Lessee. All moneys, accounts, receivables and instruments which are held in trust or 
restricted to a particular purpose by the donor, shall be used, to the extent permitted by law, by 
the Lessee for the restricted purposes set forth in the instruments creating the trust or providing 
donations. 
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Section 2.5. Extension of Lease. The City and the Lessee agree that the Lessee has 
an option to extend the Lease Term of this Lease for a period of thirty years following 
January 2, 2027 by providing to the City a notice in writing of the exercise of the option to so 
extend the Lease Term which notice shall be given not earlier than January 1, 2021 and not later 
than December 1, 2024. Exercise by the Lessee of its option to extend the Lease Term shall 
be irrevocable. 

(End of Article II) 
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ARTICLE III 

RENT AND ADDITIONAL PAYMENTS 

· Section 3 .1. Basic Rent. 

(a) The Lessee covenants and agrees that on behalf of the City, and as its payment 
of part of the Basic Rent due the City hereunder, the Lessee will pay directly to the Senior 
Trustee and the Subordinated Trustee, respectively, for the account of the City, the moneys 
which as to amount and time of payment will satisfy the requirements of Section 16 of the Senior 
Ordinance and Section 8 of the Subordinated Ordinance. 

(b) The Lessee further covenants and agrees that it will deposit with the 
appropriate Trustee all other moneys required to be deposited by the Indentures and will timely 
perform each and every obligation, duty and right of the City under the Indentures. 

(c) Except for any interest which may arise hereafter with respect to moneys 
pursuant to Sections 4.02 of the Indentures, the Lessee and the City each acknowledges that, 
except as otherwise provided in the Indentures, neither the Lessee nor the City has any interest 
in any of the funds created by the Indentures or any moneys deposited therein and that such 
funds and moneys shall be in the custody of and held by the Trustees for the benefit of the 
Bondholders. 

Section 3.2. Additional Payments. Subject to the pledge made in and the security 
interest granted by the Guaranty and after making the payments required by Section 3.1 hereof, 
the Lessee covenants and agrees to make Additional Payments as follows: 

(a) To the City on March 31, June 30 and September 30 in each year, 
commencing March 31, 1997, the amount shpwn opposite the date and year of 
payment in Schedule 1 hereto, provided that if the Closing Date (as defmed in the 
Definitive Agreement) occurs after March 31, 1997 then the amounts shown on 
Schedule 1 to have been paid prior to the Closing Date 8hall be paid on the Closing 
Date, provided further, that if the City should impose or levy on the Lessee an ad 
valorem, income, franchise or business excise or tax, then the Additional Payment 
to be made in a year shall be reduced by an amount equal to the amount of such 
excise or tax paid by the Lessee and received in Ulat year by the City, whether paid 
to it directly or paid to the State or a taxing unit thereof. Such reduction shall, to 
the extent possible, be applied equally against each of the payments required to be 
made in that year. 

(b) To the City, the Member or the Trustees, as the case may be, regardless 
of whether an Event of Default has occurred hereunder, payment for or 
reimbursement or prepayment of any and all reasonable costs, expenses and 
liabilities: 

(i) incurred or paid by the City, the Member or the Trustees, as the case 
may be, in satisfaction of any obligations of the Lessee hereunder or of the 
City, the Member or the Lessee under the Indentures not performed by the 
Lessee in accordance with the provisions hereof or thereof, 

(ii) incurred as a result of a request by the Lessee or a requirement of 
this Lease or the Indentures, or 
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(iii) incurred in the defense of any action or proceeding with respect to 
the Leased Premises or in enforcing this Lease or arising out of or based upon 
any document related to the issuance of the Bonds. 

(c) To the extent such costs and expenses are not paid out of the proceeds 
of the Bonds: 

(i) the fees and other costs incurred for services of the Trustees, paying 
agents and Bond registrars; 

(ii) all costs incurred in connection with the required purchase or 
redemption of Bonds to the extent moneys in a fund created by the Indentures 
are not available therefor; 

(iii) the fees and other costs incurred for services of such engineers, 
architects, attorneys, consultants and independent accountants as are employed 
to make examinations, render opinions and prepare reports required under the 
Indentures; . 

(iv) amounts advanced by the Trustees under authority of the Indentures 
and which the City otherwise would be obligated to repay. 

The City and the Lessee agree that the obligation of the Lessee to make payments 
under this Section 3.2 is not secured by a security interest in the Gross Revenues and does not 
constitute or cause this Lease to constitute Indebtedness. 

In the event the Lessee shall fail to make any payment as required by this Lease, the 
payment so in default shall continue as an obligation of the Lessee until the amount in default 
shall have been fully paid; provided, however, that nothing in this Section shall require the 
Lessee to pay costs and expenses mentioned in subparagraph (c)(iv) above, so long as the 
validity or the reasonableness thereof shall be contested in good faith unless the appropriate 
Trustee shall receive an opinion of Independent Counsel that such contest jeopardizes the interest 
of the Lessee or the City in the Leased Premises or the rights or interest of the Holders or 
Trustee under the applicable Indenture, in which event the Lessee shall make such payment or 
take such action as causes such opinion to be withdrawn. 

All costs, expenses, liabilities, fees and charges described in this Section, together 
with interest thereon at the Interest Rate for Advances from the date payment is requested of the 
Lessee, shall be paid by the Lessee on demand. In any action brought to collect those 
Additional Payments, the City, a Trustee, the other paying agent or the Bond registrar, as the 
case may be, shall be entitled to the recovery of the Additional Payments, except as limited by 
law or judicial order or decision. 

Section 3.3. Place of Payments. The Basic Rent shall be paid to the appropriate 
Trustee at its corporate trust office for the account of the City and shall be deposited in the 
appropriate Special Fund for which intended. Additional Payments payable under Section 3.2(a) 
hereof shall be paid to the City at the Notice Address. Other Additional Payments shall be paid 
directly to the party to which they are due. 

Section 3 .4. Obligations Absolute and Unconditional. The obligations of the Lessee 
to pay Basic Rent, Additional Payments and any other amounts payable under this Lease and to 
observe and perform its covenants, agreements and obligations provided in this Lease are 
absolute and unconditional. The Lessee hereby covenants and agrees to make any payments 
required of it hereunder from any moneys legally available to the Lessee in the manner and at 
the times provided in this Lease. 
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Until the Termination Date, the Lessee 

(a) will not suspend, reduce or discontinue payment of any Basic Rent, 
Additional Payments or any other amounts payable under this Lease; 

(b) will observe and perform all of its covenants, agreements and obligations 
under this Lease; · 

(c) will make all payments of principal of and premium, if any, and interest 
on all of its obligations; and 

(d) except upon exercise of the Lessee's termination options as provided 
herein, will not terminate this Lease for any cause including without limitation, (i) 
any acts or circumstances which . may constitute failure of consideration, (ii) 
destruction of or damage to the Leased Premises or other properties owned or 
operated by the Lessee, (iii) commercial frustration of purpose, (iv) any change in 
tax or other laws or administrative rulings of, or administrative actions by or under 
authority of, the United States of America or the State, (v) the inaccuracy of any 
representation or warranty made by the City herein, or (vi) any failure of the City · 
or either Trustee to observe or perform any covenant, agreement or other obligation, 
whether expressed or implied, or any duty, liability or obligation arising out of or 
connected with this Lease, the Indentures, or the Bonds. 

At the Lessee's own cost and expense, in its own name and on its own behalf or, to 
the extent lawful, in the name and on behalf of the City; the Lessee may prosecute or defend 
any action or proceeding or take any other action involving third persons which the Lessee 
deems to be reasonably necessary to secure or protect its rights of possession, occupancy and 
use hereunder. In that event, the City covenants and agrees (i) to cooperate ｦｵｬｬｹｾ＠ with the 
Lessee, but at the Lessee's expense, and (ii) if the Lessee ｾｨ｡ｬｬ＠ so request, to take all action 
necessary to effect the substitution of the Lessee for the City in that action or proceeding. 

Section 3.5. Rent Abatement. If at any time, 

(a) the Indentures shall have been defeased pursuant to their provisions under 
circumstances not resulting in termination of this Lease, 

(b) provision satisfactory to the City and the Trustees shall have been made 
for paying all Additional Payments, and all other amounts, payable under the Lease, 
due or to become due through the date on which the last of the Bonds is then 
scheduled to be retired or redeemed, and 

(c) there is no Event of Default hereunder, 

the Lessee shall be entitled to use and occupy the Leased Premises from that time to the 
Termination Date so long as the Lessee makes payment of the Additional Payment during that 
interval required to be paid by Section 3.2(a) hereof but without payment of any Basic Rent, but 
otherwise on the terms and conditions hereof. No other circumstance pursuant to any provision 
of this Lease shall abate the payment of Basic Rent in any way. 

Section 3.6. Security Interest in Lessee's Gross Revenues. The Gross Revenues 
may be used by the Lessee for any lawful purpose of the Lessee, except the Lessee covenants, 
agrees and acknowledges that it will not grant a security interest in all present and future Gross 
Revenues, which security interest is a first priority security interest unless it shall concurrently 
grant to the Senior Trustee a security interest which is on a parity with the security interest 
proposed to be granted. 
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Section 3. 7. Rates and Charges. So long as any Bonds are outstanding, the Lessee 
covenants and agrees to comply with the provisions of Sections 5.02 of the Senior Indenture and 
of the Subordinated Indenture as if the word "Issuer" used therein referred to the Lessee. 

·Section 3.8. Prepayment of Basic Rent and Additional Payments: Moneys for 
Purchase or Optional Redemption. There is reserved expressly to the Lessee the right, and the 
Lessee is authorized and permitted, at any time it may choose, to prepay all or any part of the 
Basic Rent relating to the Senior Bonds, Additional Payments and other amounts payable under 
the Lease, or to deliver to the Senior Trustee moneys sufficient to cause the Senior Bonds to be 
deemed paid and discharged pursuant to Article IX of the Senior Indenture following which the 
Lessee shall have the right to prepay in whole or in part the Basic Rent relating to the 
Subordinated Bonds. 

Section 3.9. Past Due Basic Rent. Additional Payments and Other Amounts. In the 
event that the Lessee should fail to make any payment of Basic Rent, Additional Payments or 
other amounts payable under the Lease, (i) the payment in default shall continue as an obligation 
of the Lessee until the amount in default shall have been paid fully, (ii) during the default 
period, the amount in default shall bear interest at the Interest Rate for Advances, and (iii) that 
interest shall be payable on demand and shall constitute Additional Payments hereunder. In any 
action brought to collect those Additional Payments, the City shall be entitled to the recovery 
of the Additional Payments, ･ｾ｣･ｰｴ＠ as limited by law or judicial order or decision. 

Section 3.10. Redemption of Bonds. On delivery to the Senior Trustee, or if the 
Senior Indenture has been deemed paid and discharged, to the Subordinated Trustee, of sufficient 
moneys for redemption of all or part of the Senior Bonds, or if the Senior Bonds are deemed 
paid and discharged, of all or part of the Subordinated Bonds, then at the written request of the 
Lessee, the City will take forthwith all steps required of the City under the applicable 
redemption provisions of the Senior Indenture, and after defeasance thereof the Subordinated 
Indenture, to effect redemption of all or part of the then Senior Bonds or Subordinated Bonds, 
as the case may be, on the redemption date on which that redemption is to be made. 

(End of Article III) 
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·Section 4.1. Acguisition. Construction and Eguipping. The Lessee covenants that 
any acquisition, construction or installation of Improvements and any furnishing, renovating, 
remodeling, improving and equipping of the Leased Premises shall be in conformity with law 
and all requirements of all goverrunental authorities having jurisdiction thereover, and that it will 
complete any such acquisition, construction, furnishing, renovation, remodeling, improvement 
and equipping with all expedition practicable; provided, however, that nothing in this Article 
authorizes or permits any activity which would violate the provisions of the State's health 
planning law and any Certificate of Need issued to Lessee pursuant thereto. Except as provided 
by Section 4.3 of this Lease, any Improvements which are real property or mixed real and 

. personal property shall become a part of the Leased Premises and are leased by this Lease. 

, Section 4.2. Remedies Against Contractors. Subcontractors and Sureties. In the 
event of any action taken by the Lessee against any contractor, subcontractor or surety in 
connection with Improvements, the City as landlord covenants and agrees to cooperate fully with 
the Lessee. 

Section 4.3. Installation of Personal Property by Lessee. From time to time, in 
their sole discretion and at their own expense, the Lessee or any sublessee of the Lessee may 
install personal property on the Leased Premises, including without limitation, personal property 
which becomes in whole or in part a fixture when installed. Subject to Section 14.1 hereof, all 
personal property so installed, except substitute or replacement personal property, shall be 
property of the Lessee, except property of any sublessee of the Lessee which shall remain the 
sole property of the sublessee, in which the City and the Trustees shall have no interest, and 
may be removed by the owner thereof at any time. The City shall execute such documents as 
are reasonably necessary to evidence that such personal property is the property of the Lessee 
or the Sublessee. · 

Nothing contained herein shall prevent the Lessee or any of its sublessees from 
purchasing personal property under a .conditional sale, installment purchase or lease sale 
contract, or subject to a vendor's lien or security agreement, as security for the unpaid portion 
of the purchase price thereof; provided, however, that no lien or security interest shall attach 
to any part of the Leased Premises or the Gross Revenues. 

Section 4.4. Movable Furnishings. Equipment and Other Personal Property. The 
Lessee covenants and agrees to obtain and maintain within the Leased Premises all movable 
furnishings, equipment and other personal property, in addition to movable furnishings, 
equipment and other personal property made available by City, essential to the then operation 
of the Leased Premises, subject to the rights of removal specified in Sections 4.3 and 6.2 hereof. 

The Lessee further covenants and agrees to replace promptly any worn out or 
obsolete movable furnishings, equipment or other personal property used by the Lessee in 
connection with the administration, operation and maintenance of the Leased Premises with 
movable furnishings, equipment or other personal property of comparable operating capacity and 
for the same purpose or use, unless in the determination of the Lessee the worn out or obsolete 
movable furnishings, equipment or other personal property are no longer essential to the then 
operation of the Leased Premises. 

The Lessee covenants and agrees that any movable furnishings, equipment or other 
personal property constituting part of the Leased Premises and necessary for the then operation 
of the Leased Premises and the provision of the then Required Services will not be removed or 
relocated without securing a replacement therefor, except in compliance with Sections 4.3 and 
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6.2 hereof or unless it is worn out or obsolete. Any moneys realized from any disposition made 
pursuant to this Section shall be used by the Lessee solely for acquisition of movable 
furnishings, equipment or other personal property used as part of or for the Leased Premises. 

(End of Article IV) 
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SPECIAL FUNDS; INVESTMENTS 

· Section 5.1. Depreciation Reserve Fund. Lessee covenants and agrees to abide by 
and perform any requirements of Section 16(t) of the Senior Ordinance as originally enacted as 
long as those requirements remain in effect. The Lessee may request disbursements in the name 
and on behalf of the City from the Depreciation Reserve Fund for the purposes and in the 
manner set forth in Section 16 of the Senior Ordinance. 

Section 5.2. Investment of Fund Moneys. Money held for the credit of all Special 
Funds shall, to the extent practicable, be continuously invested and reinvested by the Trustees 
in Eligible Investments and the request or direction of the Authorized Lessee Representative in 
connection therewith shall be deemed to be the request or direction of the Fiscal Officer. 

Section 5.3. Covenant as to Arbitrage. The City and the Lessee each covenant and 
agree hereby that it will restrict the use of the proceeds of the Bonds in the manner and to the 
extent, if any, which is necessary, after taking into account reasonable expectations at the time 
of the delivery of and payment for the Bonds, so that the Bonds will not constitute arbitrage 
bonds under Section 148 of the Code, or any successor to that Section. 

(End of Article V) 
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ARTICLE VI 

MAINTENANCE, MODIFICATIONS, TAXES AND INSURANCE 

· Section 6.1. Maintenance and Modifications of Leased Premises by Lessee. The 
Lessee, at its expense, during the Lease Term shall at its own cost (a) keep and maintain or 
cause to be kept and maintained the Leased Premises, including all appurtenances thereto and 
any personal property therein or thereon, in good repair and in good operating condition to 
provide the Required Services, replacing any part or parts thereof which may become worn out 
or damaged by other suitable property provided that nothing herein is intended to require the 
installation of property which is not useful or economically feasible, and (b) maintain the 
suitability of the Leased Premises as a health care facility. Upon the expiration of the Lease 
Term or termination of this Lease, the Lessee shall surrender the then Leased Premises and 
appurtenances thereto and all movable equipment, furnishings and other personal property which 
then comprise the Leased Premises to the City in as good repair as prevailed at the time the 
Lessee was put in full posses9ion thereof, loss by fire or other casualty covered by insurance, 
ordinary wear and tear, obsolescence, removal and replacements and acts of God excepted, 
subject to the provisions of the second following paragraph and of Sections 4.3, 4.4 and 6.2 of 
this Lease, and shall transfer to the City all of the Intangible Assets used in the operation of the 
Leased Premises which are of' the same nature as the Intangible Assets transferred by the City 
to the Lessee in 1987. 

The Lessee shall have the privilege of remodeling the Leased Premises or making 
additions, modifications, removals and improvements thereto, including the Leased Real 
Premises, from time to time as it, in its discretion, may deem to be desirable for its uses and 
purposes, provided that such remodeling, additions, modifications, removals or improvements 
do not diminish the value of the Leased Premises or its utility in providing the Required 
Services. The cost of such remodeling, additions, modifications, removals and improvements 
shall be paid by the Lessee and to the extent the same are fixtures shall be the property of the 
City and be included under the terms of this· Lease as part of the Leased Premises. 

Section 6.2. Substitution or Removal of Portions of the Leased Premises. (a) 
Lessee covenants and agrees that the suitability taken as a whole of the Leased Premises to 
provide the Required Services will not be impaired. The Lessee shall, consistent with Sections 
4.3 and 4.4 of this Lease, have the privilege from time to time of substituting or replacing 
personal property or fixtures comprising a part of the Leased Premises for any portions of the 
Leased Premises, provided that the personal property or fixtures so substituted or replaced shall 
not impair the value of the Leased Premises or its utility in providing the Required Services or 
adversely affect the exemption from federal income tax of interest on the Bonds. Any such 
substituted or replaced property or fixtures shall become the property of the City, subject to any 
permitted security interest therein, and be included under the terms of this Lease. All buildings, 
structures, improvements, machinery, equipment and other property which shall be constructed, 
placed or installed in or upon the Leased Premises as an addition to or as a substitute for or in 
renewal or replacement thereof, shall become a part of the Leased Premises and be included 
under the terms of this Lease. 

(b) In any instance where the Lessee in its sole discretion determines that any items 
of equipment constituting Leased Premises have become inadequate, obsolete, worn out, 
unsuitable, undesirable or unnecessary, the Lessee may remove such items of such equipment 
from the Leased Premises and sell, trade-in, exchange or otherwise dispose of them (as a whole 
or in part), provided that the Lessee substitutes and installs in the Leased Premises (subject to 
the provisions of the next sentence of this Section) other equipment having comparable utility 
(but not necessarily having the same function) in the operation of the Leased Premises and 
provided further that such removal and substitution shall not impair the operating viability of the 
Leased Premises. The Lessee shall not be required to install other equipment in substitution for 
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any equipment removed pursuant to the preceding sentence if, in the reasonable opinion of 
management of the Lessee, such substitution is not necessary to preserve the operating viability 
of the Leased Premises. 

·(c) The Lessee shall have the right to have any land, improvement or other interest 
in real . property constituting a portion of the Leased Premises which is not essential to the 
operation of the Leased Premises released from the definition of Leased Premises and the 
provisions of this Lease and the Indenture. The Executive and Fiscal Officer on behalf of the 
City and the Trustees shall join in any such release upon the written request of the Lessee 
ｴｨ･ｲ･ｦｯＮｲｾ＠

Section 6.3. Taxes. Other Governmental Charges and Utility Charges. The Lessee 
covenants and agrees to fulfill the obligation of the City under Section 5.16 of the Senior 
IndentUre. 

"I\ 

, Section 6.4. Insurance. The Lessee covenants and agrees to fulfill the obligations 
of the City under Sections 5.06 and 5.07 of the Senior Indenture and to perform pursuant to 
those Sections as if the word "Issuer" used therein referred to the Lessee. On expiration or 
termination of the Senior Indenture, the Lessee agrees to maintain the insurance coverage 
required by said Sections 5.06 and 5.07 and to perform pursuant to such sections as if such 
sections continued in existence except that the word "Trustee" used in such sections shall read 
as "City". 

Section 6.5. Payment by City or Trustee. If the Lessee, or the Member on behalf 
of the Lessee, fails to perform any obligation of the City under the Senior Indenture or the 
Subordinated Indenture, then in addition to any other right or remedy of the City or either 
Trustee, the City or the applicable Trustee may advance funds to pay any required charges, 
although the City and the applicable Trustee shall not be obligated to do so. Any funds so 
advanced, together with interest thereon at the Interest Rate for Advances from the date of 
advancement, shall constitute Additional Payments and shall be paid by the Lessee, or the 
Member on behalf of the Lessee, on demand. In any action brought to collect those Additional 
Payments, the City and the applicable Trustee, as the case may be, shall be entitled to the 
recovery of the Additional Payments, except as limited by law or judicial order or decision. 

(End of Article VI) 
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ARTICLE VII 

DAMAGE, DESTRUCTION AND CONDEMNATION 

· Section 7 .l. Damage and Destruction. In the event the Existing Facilities along 
with any Improvements are damaged to the extent or destroyed, both as described in Section 
5. 11 of the Senior Indenture, the Lessee may request the City to call the Bonds for redemption 
as provided in that Section and if the City does not within thirty (30) days of the receipt of such 
request commence the proceedings for redemption of the Bonds the Lessee may cancel this Lease 
pursuant to Section 12.1 hereof. 

Section 7 .2. Eminent Domain. In the event all or a portion of the Leased Premises 
is taken or damaged by the exercise of the power of eminent domain as described in Section 
5.10 of the Senior Indenture, the Lessee may request the City to call the Bonds for redemption 
as provided in that Section and if the City does not within thirty (30) days of the receipt of such 
request commence the proceedings for redemption of the Bonds the Lessee may cancel this Lease 
pursuant to Section 12.1 hereof or, subject to the Trustees having moneys sufficient to effect 
such redemption, may take on behalf of the City those actions necessary to be taken by the City 
under the Indentures to accomplish such redemption and such actions when taken shall be the 
actions of the City. · 

Section 7.3. Damages to. Destruction of and Condemnation of Lessee-Owned 
Property. The Lessee, each of its sublessees and the .Member shall be entitled to any Net 
Proceeds paid for damages to, destruction of or takings of their own property. 

(End of Article VII) 
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·Section 8.1. Maintenance of Ownership and No Other Liens. Except as permitted 
by this Lease, the Lessee covenants and agrees that it will not sell or otherwise dispose of, all 
or any part of the Leased Premises, or create a lien against the Lessee's or City's interest therein 
or directly or indirectly create or suffer to be created or to remain any mortgage, lien, 
encumbrance or charge upon, pledge of, security interest in or conditional sale or other title 
retention agreement with respect to the Leased Premises, or the interest of the City or of either 
Trustee in, the Special Funds or the Net Hospital Receipts, Basic Rent, Additional Payments, 
or any part thereof, other than Permitted Encumbrances. 

Section 8.2. Mechanics' Liens. Lessee covenants and agrees that it will perform 
the obligations of the City under Section 5.12 of the Senior Indenture as if the word "Issuer" 
used therein referred to the Lessee. 

(End of Article VIII) 
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ARTICLE IX 

CERTAIN REPRESENTATIONS, WARRANTIES, 
COVENANTS AND AGREEMENTS 

Section 9.1. Certain Representations. Warranties. Covemnts and Agreements of 
City. The City represents and warrants that: 

(a) It is a municipal corporation and political subdivision in and of the State, 
duly organized and validly existing under the laws of the State. 

(b) It is not in violation of or in conflict with any provision of the laws of 
the State which would impair its ability to observe and perform its covenants, 
agreements and obligations under the Indentures and this Lease. 

(c) It has; and with respect to the Indentures had at the time of execution of 
the Indentures, full power and authority (i) to execute, deliver, observe and perform 
the Indentures and this Lease and all other instruments and documents executed and 
delivered by the City in connection with the Bonds and (ii) to enter into, observe and 
perform the transactions contemplated in the Indentures and this Lease and those 
other instruments. and documents. 

(d) It has duly authorized the execution, delivery, observance and 
performance of the Indentures and this Lease and the issuance and delivery of the 
Bonds issued pursuant to the Indentures. 

(e) It will riot issue any additional Bonds pursuant to the Indentures unless 
requested in writing to do so by the Lessee. 

The City covenants and agrees that it will do all things in its power required of it 
to maintain its existence or to assure the assumption of its obligations under the Indentures and 
this Lease by any successor public body. 

Section 9.2. Certain Representations. Warranties. Covenants and Agreements of 
Lessee. The Lessee represents and warrants that: 

(a) The Lessee (i) is a nonprofit corporation duly organized and validly 
existing under the laws of the State, no part of the net earnings of which inure or 
may inure lawfully to the benefit of any member or private individual, (ii) is in good 
standing under the laws of the State, (iii) is duly qualified to transact its business as 
now and as intended to be transacted by it, and to lease the Leased Premises, (iv) 
has duly accomplished all conditions necessary to be accomplished by it prior to the 
execution and delivery of this Lease and (v) is not in violation of or in conflict with 
any provision of the laws of the State which would impair its ability to observe and 
perform its covenants, agreements and obligations under this Lease and all other 
instruments given to secure the Bonds issued pursuant to the Indentures. 

(b) The Lessee has full power and authority (i) to own or lease, as 
applicable, and operate its facilities, including without limitation, the Leased 
Premises, (ii) to execute, deliver, observe and perform this Lease and all other 
instruments and documents executed and delivered to satisfy conditions and 
provisions of the Indentures and the Bonds issued pursuant to the Indentures, (iii) to 
enter into, observe and perform the transactions contemplated in this Lease and those 
other instruments and documents. The Lessee has duly authorized the execution, 
delivery, observance and performance of this Lease and those other instruments and 
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documents. That execution, delivery, observance and performance do not contravene 
any provision of law applicable to the Lessee or the Lessee's Articles of 
Incorporation or Code of Regulations, and do not contravene or constitute a default 
under any indenture, agreement or undertaking to which the Lessee is a party or by 

·which it or its property is or may be bound. This Lease and those other instruments 
and document.> have been duly authorized by proper action and have been duly 
executed and delivered by the Lessee. All necessary steps have been taken by the 
Lessee to constitute this Lease and those other instruments and documents valid and 
binding obligations of the Lessee. 

(c) The Lessee's Articles of Incorporation and Code of Regulations, and its 
operations conform to those acceptable and required for: 

(1) the Lessee's exemption from the payment of income taxes under the 
Code as a nonprofit organization; and 

(2) the Lessee to be duly constituted and empowered as an Ohio 
nonprofit corporation, organized for charitable hospital purposes· and eligible 
to be a lessee under Sections 140.03 and 140.05, Ohio Revised Code. 

(d) The Lessee is, as of the date of the delivery of this Lease, an organization 
(i) which is described in Section 501(c)(3) of the Code, (ii) which is exempt from 
the payment of federal income taxes under Section 501(a) of the Code and (iii) which 
is eligible to be a lessee under Sections 140.03 and 140.05, Ohio Revised Code. The 
status of the Lessee as an organization descriped in Section 501(c)(3) and its 
exemption under Section 501(a) have been confirmed by a letter dated May 19, 
1987, from the Internal Revenue Service, and the Lessee's status as not being a 
private foundation as defined in Section 509(a), has been confirmed by a letter dated 
May 19, 1987, from the Internal Revenue Service. Those letters have not been 
modified, limited or revoked, and no audit or other proceeding with respect to those 
statuses or that exemption is pending or to the knowledge of Lessee threatened. The 
Lessee is a 501(c)(3) organization with respect to the operations of the Leased 
Premises within the meaning o.f Section 145 of the Code. 

The Lessee covenants and agrees that, at all times during the Lease Term: 

(e) So long as it is the Lessee hereunder, (i) it will remain a nonprofit 
corporation duly organized, validly existing in good standing, and qualified to 
transact its business and to own its properties, in the State. 

(f) The Lessee will maintain corporate power' and authority (i) to own or 
lease, as applicable, and operate its facilities, including without limitation, the 
Leased Premises, and (ii) to observe and perform this Lease and all other 
instruments and documents executed and delivered by the Lessee to satisfy conditions 
and provisions of the Bonds issued pursuant to the Indentures and to enter into, 
observe and perform the transactions contemplated in or permitted by this Lease and 
those other instruments and documents. 

(g) The Lessee's Articles of Incorporation, its Code of Regulations, and its 
operations will conform to those acceptable and required as described in 
subparagraph (c) above. 

(h) The Lessee wiii take all appropriate measures to assure that it retains the 
characteristics, status and exemption described in subparagraph {d) above and not to 
affect adversely the exemption from federal income tax of interest on the Bonds. 
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The Lessee will '10t perform any acts or enter into any agreements which will affect 
adversely the ch:.racteristics, status and exemption so described and will not use, 
carry on or permit to be carried on in the Leased Premises any trade or business that 
would adversely affect those characteristics, status and exemption. 

(i) The Governing Board shall appoint a Community Advisory Committee 
consisting of representatives of Community organizations. The Governing Board 
shall provide in its Code of Regulations for the Community Advisory Committee. 

G> Its Articles pf Incorporation and Code of Regulations will require at all 
times: 

(i) The Member will be the sole member of the Lessee and the 
Lessee or the Governing Board will be the member of any 
Affiliated Corporation requiring a member; 

(ii) The Governing Board shall consist of 23 members who shall 
serve without compensation and for a term as hereafter 
specified commencing on January l, except as hereafter 
provided. Except for members of the Governing Board elected 
pursuant to subparagraph (4) hereof, the Governing Boai:d may 

· adopt rules providing for removal from the Governing Board 
of any member of the Governing Board whose absence from 
the number of meetings of the Governing Board specified in 
such rules is not excused by the Governing Board. 

(1) The Executive and two members of Council shall be 
representatives of the City and members ex officio of the 
Governing Board with all the privileges and emoluments 
of such membership including voting rights. The 
members of Council to be members of the Governing 
Board shall be selected by Council by a majority vote of 
all of its members with, if more than one political party 
is represented in Council, one from each of the two 
political parties having the largest and second largest 
number of representatives on Council as of January 2 of 
the year in which the two year term commences and 
those initially selected shall serve until December 31, 
1997 or in each case until that person ceases to be a 
member of Council, whichever is earlier. In the event 
a member of the Governing Board so selected by 
Council ceases to be a member of Council prior to 
expiration of his term, the vacancy in the Governing 
Board created thereby shall be filled for the unexpired 
term by Council in the same manner as the original 
appointment. 

(2) The Council and the Executive shall each nominate two 
persons to serve as members of the Governing Board . 

.. The persons so nominated shall be considered first by 
the Governing Board and if approved by the Governing 
Board submitted for consideration for ratification by the 
Member in its capacity as the member of. the Lessee, and 
the Member may, but need not, ratify the approval· of 
one or more of the nominees approved by the Governing 
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(3) 

Board as members ofme Goveniing13oara-. -Inn=e ____ _ 
Governing Board or the Member does not approve or 
ratify the approval of a nominee, it shall request the 
nominator of any nominee not approved· or ratified to 
nominate additional names for the position not filled. 
The tenn of the members elected pursuant to this 
paragraph shall be five years except that of the persons 
initially selected pursuant to this paragraph, one 
nominated by the Mayor shall serve until December 31, 
1997 and the other until December 31, 2001 and one 
nominated by the Council shall serve until December 31, 
1998 and the other until December 31, 2000. Thereafter 
the Council and the Executive shall deliver the names of 
persons nominated pursuant to this paragraph to the 
Lessee and the Member prior to November 1 in the year 
in which the tenn of the incumbent appointed pursuant 
to this paragraph will expire. In the· event a member of 
the Governing Board selected pursuant to this paragraph 
ceases to be a member prior to the expiration of his 
tenn, the vacancy in the Governing Board created 
thereby shall be filled for the unexpired tenn in the same 
manner as for the original appointment. 

The Council shall nominate three members of the 
Governing Board to be appointed as representatives of 
Community Organizations. The tenn of members of the 
Governing Board selected pursuant to this paragraph 
shall be five years except that the tenns of the initial 
members shall expire on December 31, 1998, 
December 31, 1999 and December 31, 2000. The tenns 
of the initial members shall be detennined by lot. The 
persons so nominated shall be considered first by the 
Governing Board and if approved by the Governing 
Board submitted for consideration of ratification by the 
Member in its capacity as the member of the Lessee 
which Member may, but need not, ratify the approval of 
one or more of the nominees as members of the . 
Governing Board. If the Governing Board or the 
Member does not approve or ratify the approval of a 
nominee, it shall request the Council to nominate 
additional persons for any position not filled. In the 
event any person selected pursuant to this paragraph 
should cease to be a member of the Governing Board 
prior to the expiration of that person's term, such 
vacancy shall be filled in the same manner as provided 
herein for the original appointment. 

(4) The Member in its capacity as the member of the Lessee 
shall elect three members of the Governing Body which 
election shall be conclusive and not subject to any other 
approval or designation. The tenn of members of the 
Governing Board elected pursuant to this paragraph shall 
be five years except that the tenns of the initial members 
shall expire on December 31, 1998, December 31, 2000 
and December 31 , 2001. In the event any person 
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selected pursuant to tfiis paragrapnsfiourci cease to 5e a 
member prior to the expiration of the term, the vacancy 
shall be filled for the unexpired term in the same manner 
as for the original appointment. 

(5) The other initial members of the Governing Board shall 
be (i) the immediate past President of the Medical Staff 
of Lakewood Hospital, who shall have all the privileges 
and emoluments of such membership including voting 
rights, and (ii) nine (9) members who shall be appointed 
by the Governing Board of the Lessee of which nine (9) 
members, two (2) shall serve until December 31, 1997, 
three (3) until December 31, 1998, two (2) until 
December 31, 1999 and two (2) until December 31, 
2000. With respect to those persons appointed and 
ratified pursuant to clause (ii) of the immediately 
preceding sentence, (x) such terms of the initial members 
shall be determined by lot, (y) the persons so appointed 
shall be submitted for consideration of ratification by the 
Member in its capacity as the member of the Lessee 
which Member may, but need not, ratify the appointment 
of one or more of the persons approved by the 
Governing Board as members of the Governing Board 
and shall request the then Governing Board to approve 
additional persons for any position not filled, and (z) 
their direct or indirect successors shall serve for a term 
of five years commencing on January 1 and any 
vacancies occurring in the Governing Board by reason of 
death, illness, resignation, removal from the area, non
attendance at meetings or the expiration of a term of the 
member of the Governing Board appointed pursuant to 
this paragraph shall be filled in the ·same manner as 
provided herein for the original appointment. The 
immediate past President of the Medical Staff shall serve 
until he shall cease to be the immediate past President 
and his successor has accepted membership on the 
Governing Board. 

(6) No person shall have been elected as a member of the 
Governing Board pursuant to subparagraphs (2), (3) and 
(5)(ii) of this paragraph 0) until ratification by the 
Member has occurred. 

(7) A member of the Governing Board who is not ex officio 
and whose term has expired but whose successor has not 
been elected shall continue to serve as a member of the 
Governing Board until his or her successor has been 
elected. 

(8) The members of the Governing Board at the first 
meeting in each year shall select a chairman and vice 
chairman of the Governing Board who shall be members 
thereof, and a secretary and treasurer \vho need not be 
members. 
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(9) No member of the Governing Board except those 
identified in paragraph 1 shall hold any public office or 
employment other than as a member of the state militia 
or a reserve component of the armed forces of the 
United States of America. 

(iii) A member of the Governing Board having a conflict of interest 
or conflict of responsibility on any matter involving the Lessee and any 
other business entity or person shall disclose such conflict and shall refrain 
from voting on such matter. A member of the Governing Board shall not 
be considered to have a conflict of interest or a conflict of responsibility 
and shall not be required to refrain from voting on any matter merely 
because of such member's position as a public official or because such 
member is also a trustee or director of any direct or indirect subsidiary or 
sister entity of the Lessee or is a trustee, director, officer or employee of 
the Member or any related entity. No member of the Governing Board 
shall use his or her position as such member for his or her own direct or 
indirect financial gain. Ｌｾ＠

(k) It will not take any action that would adversely affect the exemption 
from federal income taxation of interest paid on the Bonds. 

(I) It will perform all of the covenants, agreements and obligations of the 
City and the Hospital Trustees under the Indentures and all other instruments and 
documents executed and delivered by the City and the Hospital Trustees in 
connection with the issuance of the Bonds pursuant to the Indentures. 

(m) The Lessee covenants not to incur any additional Indebtedness except 
as permitted pursuant to Section 14 of the First Supplemental Senior Ordinance, 
so long as the Senior Indenture remains outstanding. Upon termination or 
expiration of the Senior Indenture, Lessee covenants and agrees to continue to 
abide by the financial tests set forth in Section 14 of the First Supplemental 
Senior Ordinance until a memorandum of restrictions with respect to Indebtedness 
is filed with the Council and there shall not have been effective within sixty (60) 
days of such filing an ordinance of the City passed by majority vote of the 
Council disapproving such memorandum. 

Section 9.3. Lessee to Maintain Corporate Existence. The Lessee covenants and 
agrees that during the Lease Terin it will maintain such corporate existence as will not adversely 
affect the tax-exempt status of interest on the Bonds, its ability to be lessee under this Lease and 
perform its duties and obligations hereunder and qualify for payment by third party payors for 
services provided by it on the Leased Premises; provided that the Lessee may merge with or into 
or transfer substantially all of its assets to another nonprofit corporation if the surviving or 
receiving corporation shall assume in writing all of the obligations of the Lessee under this 
Lease, including by way of example but not limitation, those of Section 9.2(j) of this Lease. 
Any transaction entered into by the Lessee which violates this Section shall, to the extent 
permitted by law, be null and void. 

Section 9.4. Audits and Certificates of No Defaults. The Lessee covenants and 
agrees that it will keep true and proper books of records and accounts in which full and correct 
entries will be made of all of its business transactions, all in accordance with generally accepted 
accounting principles applicable to corporations such as the Lessee. 

The Lessee further covenants that promptly after the close of each Fiscal Year it 
will cause an audit to be made by the Accountant of the books and accounts of the Lessee for 
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such Fiscal Year. Lessee consents to the Trustee making avaiiable to the Accountant all of the 
books and records in the possession of the Trustee pertaining to the Leased Premises. Within 
150 days after the end of each Fiscal Year, the Lessee shall file, or shall cause to be filed, with 
the Trustee, the City and any corporation which controls Lessee, and shall mail, or cause to be 
mailed to Standard & Poor's Ratings Group and Moody's Investors Service (i) a copy of its 
audited financial statements for such Fiscal Year, accompanied by the report thereon of the 
Accountant prepared in accordance with generally accepted accounting principles, and the 
Accountant's opinion on the material presented and (ii) a certificate of the Authorized Lessee 
Representative stating that to the best of his/her knowledge, the Lessee and the Member are in 
compliance with all material terms ｾｮ､＠ conditions of this Lease and the Definitive Agreement. 
The audit shall be conducted and the report rendered in accordance with generally accepted 
auditing standards. 

The Lessee shall file or cause to be filed with City on or before April 30, July 
31, October 31 and January 31 of each year an unaudited quarterly financial statement. 

The Lessee further covenants that it will cause any additional reports or audits 
relating to the Leased Premises to be made as required by law and that upon request it will 
furnish, or cause to be furnished, to the Trustees monthly unaudited financial reports covering 
the matters required by this Section and such other information concerning the Leased Premises 
as the Trustees reasonably may request. 

In addition, the Lessee shall furnish to the Trustees, within 150 days after the end 
of each Fiscal Year, a certificate signed by the Authorized Lessee Representative which shall 
state that, to the best of his knowledge, there is no default existing under any of the provisions 
of the Indentures or this Lease. 

The Lessee covenants and agrees to perform the obligations imposed on the City 
by Section 5.17 of the Senior Indenture and Section 5.03 of the Subordinated Indenture as if the 
reference therein to the Issuer referred to the Lessee. 

Section 9.5. Lessee's APProval of Indentures. The Indentures have been 
delivered to the Lessee for examination, and the Lessee acknowledges, by execution of this 
Lease, that it has examined the Indentures. The Lessee approves and accepts all rights of the 
Trustee and the Bondholders and all duties and obligations of the City which are contemplated 
in the Indentures to be rights of the Trustee and the Bondholders and duties and obligations of 
the City. The Lessee covenants and agrees to be bound by those rights and to observe and 
perform those duties and obligations. The Lessee acknowledges that its rights under this Lease 
are subordinate to the Indentures. 

Section 9.6. No Representation or Warranty of Condition or Suitability. The 
Lessee and the City agree that the title to the Leased Premises is satisfactory, and the Lessee 
agrees that all defects, irregularities, encumbrances or clouds on title do not impair the Lessee's 
use or occupancy or the value of the Leased Premises. The City makes no representation or 
warranty, either express or implied, as to (i) the suitability or utility of the Leased Premises for 
the Lessee's purposes or needs, (ii) the earning capacity of the Leased Premises, or (iii) the 
condition of the Leased Premises. 

Section 9.7. Quiet Enjoyment. The City covenants and agrees that it will not 
take any action, other than pursuant to Article XIII of this Lease, to prevent the Lessee from 
holding and enjoying the Leased Premises peaceably and quietly for the Lease Term. 

The City covenants and agrees further that it will, at the Lessee's request and 
expense, defend the Lessee's possession and enjoyment of the Leased Premises during the Lease 
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Term against all parties or will permit the Lessee, in its own name and on its own behalf, or to 
the extent lawful, in the City's name and on its behalf, to defend that possession and enjoyment. 

· Section 9.8. Right of Access. The Lessee covenants and agrees that, subject to 
reasonable 'security regulations and to reasonable requirements as to notice, the City and the 
Trustee and their or either of their duly authorized agents, will have the right at all reasonable 
times to enter upon, examine and inspect the Leased Premises, although the City and the Trustee 
do not have the obligation to do so. 

Section 9.9. Indemnification. The Lessee (i) releases the City from, (ii) 
covenants and agrees that the City will not be liable for, and (iii) covenants and agrees to 
indemnify the City against all liabilities, claims, costs, losses and expenses imposed upon or 
asserted against the City on account of 

(a) any loss or damage to property, or injury to, death of or loss by any 
person, that may be occasioned by any cause whatsoever pertaining to the 
acquisition, construction, improvement, equipping, maintenance, operation or use 
of the Leased Premises or occurring otherwise in or about the Leased Premises; 

(b) any breach or default on the part of the Lessee in the observance or 
performance of any covenant, agreement or obligation of the Lessee under the 
Lease or arising from the acquisition, construction, improvement, equipping, 
maintenance, operation or use of the Leased Premises, or from any act or failure 
to act by the Lessee or any of its agents, contractors, servants, employees or 
licensees; 

(c) ownership or lease of any interest in the Leased Premises; and 

(d) any action, claim or proceeding brought in connection with any of the 
foregoing; 

provided, however, that indemnification under this Section shall not extend to damages resulting 
from intentional acts of the City which are not related to its capacity as the issuer of the Bonds. 

The Lessee covenants and agrees to indemnify the Trustees for and to hold the 
Trustees harmless against all liabilities, claims, costs, losses and expenses incurred without 
negligence or bad faith on the part of the Trustees on account of any action taken or omitted to 
be taken by the Trustees in accordance with the terms of this Lease, the Indentures or the Bonds, 
or at the request of or with the consent of the Lessee, including without limitation, the costs and 
expenses of the Trustees in defending itself against any action, claim or proceeding in connection 
with any of the foregoing. 

In case any action, claim or proceeding is brought or asserted against the City or 
a Trustee in respect of which indemnification may be sought hereunder, the City or the Trustee, 
as the case may be, shall give notice promptly thereof to the Lessee. Upon receipt of that 
notice, the Lessee shall have the obligation and the right to assume the defense of the action, 
claim or proceeding; provided that failure of the City or the Trustee to give that notice shall not 
relieve the Lessee from any of its covenants, agreements or obligations under this Section unless 
that failure prejudices the defense by the Lessee of the action, claim or proceeding. At its own 
expense, an indemnified party may employ separate counsel and may participate in the defense. 
The Lessee shall not be liable for any settlement made without its consent. 

The release and indemnification set forth in this Section are intended to and shall 
include the indemnification of all affected officials, directors, officers and employees of the City 
and the Trustees, respectively. The release and indemnification are intended to and shall be 
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enforceable by the City and the Trustees, respectively, to the full extent permitted by law. All 
amounts payable under this Section, together with interest thereon at the Interest Rate for 
Advances from the date of payment by the indemnified Person, shall constitute Additional 
Payments and shall be paid by the Lessee on demand by the indemnified Person. In any action 
brought to· collect those Additional Payments, the indemnified Person shall be entitled to the 
recovery of the Additional Payments, except as limited by law or judicial order or decision. 

Section 9.10. Compliance with Applicable Law and Insurance Requirements. 
The Lessee covenants and agrees to comply promptly with all Legal Requirements, as defined 
below, during the Lease Term at its sole cost and expense. At its own expense, the Lessee will 
procure, maintain and comply (or cause compliance) with all permits, licenses and other 
authorizations required for the Leased Premises. 

The Lessee may contest any Legal Requirement, at the Lessee's expense and in 
its own name and on its own behalf, by any appropriate means in good faith, and may postpone 
compliance therewith pending 'the completion of the contest; provided that the Lessee shall 
deliver to the Trustees an opinion of counsel satisfactory to the Senior Trustee to the effect that 
the Leased Premises, or any part thereof, will not be subject to imminent loss or forfeiture. 

As used in this Section, the term "Legal Requirements" means all laws, statutes, 
codes, acts, ordinances, resolutions, orders, final judgments and decrees, injunctions, rules, 
regulations, permits, licenses, authorizations, directions and requirements of all governments, 
departments. commissions, boards, courts, authorities, ·agencies, officials and officers, foreseen 
or unforeseen, ordinary or extraordinary, which are applicable now or may be applicable at any 
time hereafter to the Lessee, to the Leased Premises, or any part thereof, to any use or condition 
of the Leased Premises, or any part thereof, or to health care providers or hospitals generally. 

Section 9.11. Operation of the Leased Premises. At all times throughout the 
Lease Term, the Lessee covenants that it shall 

(a) operate so much of the Leased Premises as are eligible therefor in 
compliance with the standards of the Joint Commission on Accreditation of 
Healthcare Organizations or any substitute organization which is nationally 
recognized as performing the functions now performed by such Commission. 

(b) administer, operate, maintain, repair, occupy and use the Leased 
Premises in accordance with the terms of this Lease; and faithfully and efficiently 
administer, operate and maintain as Hospital Facilities so much of the Leased 
Premises as from time to time are Hospital Facilities rendering the Required 
Services and related services and care, at all times as facilities are available, 
without discrimination as to race, sex, creed, color or national origin, to patients 
who are residents of the City and all members of the general public as facilities 
are available and as professional opinion determines the necessity thereof. 

(c) open to the public all meetings of its Governing Board to assure full 
disclosure of the operations of the Lessee except when the Governing Board by 
motion adopted by it determines that public discussion or action of the Governing 
Board would be detrimental to the interests of the patients of the Lessee, the 
welfare of the residents of the City or the Lessee. 

(d) continue to provide the Required Services within the City and to 
utilize the Leased Premises as a healthcare facility subject to discontinuance 
pursuant to Section 9.16 of this Lease. 
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(e) continue the provision of rescue squad and paramedic services as 
described in Exhibit B hereto. 

(f) provide employment policies which are fair and just to all parties and 
promote positive employer-employee relations. 

(g) undertake a pension plan for its employees not eligible for or desirous 
of participating in the Public Employees Retirement System which is equitable for 
the employees and the Lessee. 

(h) continue to provide the Required Services within the City and other 
offered healthcare services to residents of the City without regard to their ability 
to pay based on eligibility guidelines established by the Community Services 
Administration of the United States Department of Health and Human Services 
or any successor thereto or, if there is no successor, then community services 
standards used by hospitals servicing comparable communities. 

(i) maintain as one of its objectives providing high quality, affordable 
healthcare services with rates and charges consistent with comparable facilities in 
Cuyahoga County. 

G) assume and comply with any requirements imposed on the City by 
Section 291(i), Title 42, USCA, as amended, as a result of acceptance by the City 
of so-called Hill Burton grants-in-aid. 

Section 9.12. Qualification for Third Party Payments. The Lessee shall at all 
times, unless a Consultant shall determine that it is in the best interest of the Lessee and holders 
of the Bonds not to maintain such status, use its best efforts to establish and maintain the status 
of the Lessee as eligible for payment or reimbursement under Medicare, Medicaid, and 
significant third party payors and any other successor programs, or any other federal or State 
programs substituted in lieu thereof or supplementary thereto. For purposes of this Section a 
third party payor shall be considered significant if it provides more than 15 percent of the Total 
Revenue for the Fiscal Year as shown on the most recent audited financial statements available 
pursuant to Section 9.4 hereof. 

Section 9.13. Pension Policies. Lessee acknowledges that employees of the City 
employed in the Leased Premises are members of the Public Employees Retirement System of 
the State. Lessee agrees that it shall continue to pay the employer's contribution to the Public 
Employees Retirement System for each such employee so long as such employee is eligible and 
desires to continue to make and does make that employee's contribution to that System. An 
equitable private pension benefit will be made available to employees not eligible for or desirous 
of participating in the Public Employees Retirement System. 

Section 9.14. Extent of Provisions Regarding Lessee: No Personal Liability. No 
representation, warranty, covenant, agreement, obligation or stipulation ｣ｯｮｴ｡ｩｮｾ､＠ in the Lease, 
Indenture or other instruments or documents in connection therewith or with the Bonds shall be 
deemed to constitute a representation, warranty, covenant, agreement, obligation or stipulation 
of any present or future trustee, member, officer, agent or employee of the Lessee in an 
individual capacity, and to the extent authorized and permitted by applicable law, no official 
executing or approving the Lessee's participation in the Lease or the issuance of the Bonds shall 
be liable personally under the Lease or on the Bonds or be subject to any personal liability or 
accountability by reason of the issuance thereof. 

Section 9.15. Lessee Not to Affect Adversely Tax-Exempt Status of Interest. For 
the benefit of the City, the Trustees and the holders of the Series 1983 Bonds, the Lessee hereby 
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represents and warrar.ts that it has not taken or omitted to take, or permitted to be taken on its 
behalf, and covenants and agrees that it will not take or omit to take, or permit to be taken on 
its behalf, any action which, if taken or omitted, would affect adversely the exemption from 
federal income taxation of the interest on the Bonds. 

The Lessee covenants and agrees further that it will take, or require to be taken, 
any acts which may be required of it from time to time under applicable law or regulation to 
continue the exemption from federal income taxation of the interest on the Bonds. The 
provisions of the Tax Compliance Agreement, as defined in the First Supplemental Senior 
Ordinance, are herein incorporated by reference as if fully set forth herein. 

Section 9.16. Change in Required Services. The Lessee agrees that it will 
maintain the Required Services within the City and that it will not terminate any Required 
Service within the City unless it shall first have notified the City of its intent to terminate a 
Required Service, the date of the proposed termination, which shall not be earlier than the 
sixtieth day following such notice, and the reasons for the proposed termination. Such 
termination may be effected on or after the proposed termination date so long as there shall not 
have become effective an ordinance of the City directing the Lessee not to terminate the 
Required Service which was the subject of the notice. 

(End of Article IX) 
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ARTICLE X 

RELEASE OF PORTIONS OF LEASED REAL PROPERTY 

Section 10.1. Release of Leased Real Property. In addition to Section 6.2(c), 
the parties hereto reserve the right, at any time and from time to time, to amend this Lease to 
effect the release of and removal from this Lease and the leasehold estate created hereby. 

Section 10.2. No Abatement or Diminution of Basic Rent. No release, grant or 
conveyance effected under any of the provisions of this Lease shall entitle the Lessee to any 
abatement or diminution of the Basic Rent, Additional Payments or other amounts payable, or 
in any covenant, agreement or obligation of the Lessee, under this Lease. 

Section 10.3. Granting Easements. At any time, the City, acting through its 
Fiscal Officer and without further authorization of its Council, and the Lessee may grant or 
release, as the case may be, with or without consideration, those easements, licenses, 
rights-of-way (including without limitation, the dedication of public highways), party wall rights 
and rights of lateral support and other rights or privileges in the nature of easements with respect 
to the Leased Premises which may be lawful and reasonably required in connection with the 
proper and efficient use and operation of the Leased Premises or of adjacent properties. 

(End of Article X) 
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ARTICLE XI 

ASSIGNMENT, ｾｗｂｌｅａｓｉｎｇ＠ AND SELLING 

Section 11.1. Subleasing. Assignment and Right to Use. No sublease, right to 
use or assignment of the Leased Premises, or any portion thereof, shall be effective unless the 
instrument granting such sublease, assignment or right to use is filed with the City and within 
sixty (60) days following that filing, there shall not have become effective an ordinance of the 
City directing the Lessee not to sublease, grant the right to use or assign such facilities provided 
that prohibition shall not apply to. any sublease, right to use or assignment: (a) in effect on the 
date of delivery hereof or any extension of those subleases, grants or assignments, if a copy of, 
or a writing describing fully, the sublease, grant or assignment has been provided to the Trustee 
and the City prior to the delivery date hereof; (b) to facilitate the provision of Hospital Specialty 
Services or Convenience Activities or (c) the sublease, grant or assignment is to the Member, 
a Permitted Affiliate or an Affiliated Corporation. 

Notwithstanding the immediately preceding paragraph, no Management Contract 
of the Existing Facilities and no sublease, right to use or assignment of the facilities located on 
Parcel No. 1 of the Leased Real Premises which together with the then existing subleases, 
rights-to-use and assignments of the facilities located on Parcel No. 1 of the Leased Premises, 
sublease, grant the right to use, assign or subject to Management Contract an area of the 
facilities on Parcel No. 1 which in the most recent Fiscal Year for which audited financial 
statements are available pursuant to Section 9.4 hereof produced more than 74% of ihe Total 
Revenue for that Fiscal Year as shown on those audited financial statements provided by such 
facilities, shall become effective unless the instrument of such Management Contract, sublease, 
right to use or assignment is filed with the City and within sixty (60) days following that filing, 
there shall not have become effective an ordinance of the City directing the Lessee not to 
contract for management, sublease, grant the right to use or assign such facilities. 

Lessee shall provide the City quarterly a report detailing and updating any 
assignment or subleasing activity with respect to this Lease. 

If any Bonds are outstanding, all of the following conditions must be satisfied in 
order to proceed pursuant to this Section 11.1: 

(a) No assignment (other than pursuant to Section 9.4 hereof), sublease 
or grant shall relieve the Lessee from primary liability for any of its covenants, 
agreements or obligations under this Lease, and in the event of that assignment, 
sublease or grant, the Lessee shall continue to remain primarily liable for the 
payment of the Basic Rent, Additional Payments and other amounts payable, and 
for the observance and performance of all of its covenants, agreements and 
obligations, under this Lease. 

(b) Any assignment, lease or grant may provide for the use, operation, 
maintenance, modification and replacement of the Leased Premises, or any part 
thereof, by the assignee, sublessee or grantee; provided that (1) the use, 
operation, maintenance, modification or replacement shall be in accordance with 
this Lease, (2) the Lessee shall obtain or retain all rights and interests necessary 
or advisable to permit it to observe and perform all of its covenants, agreements 
and obligations under this Lease, and (3) any assignee shall assume the 
obligations of the Lessee, to the extent of the interest assigned, to pay Basic Rent, 
Addi.tional Payments and other amounts payable, anJ to observe and perform the 
Lessee's covenants, agreements and obligations, under this Lease. 
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(c) Prior to the delivery thereof, the Lessee shall furnish or cause to be 
furnished to the Trustees a true and complete copy of each assignment, sublease 
or grant, as the case may be, together with any instrument or document of 
assumption. 

(d) No assignment, sublease or grant shall impair materially the 
usefulness or operation of the Leased Premises. 

_ Any sublease, grant of right to use or leasehold mortgage pursuant to this Section 
11.1 must comply with the following: 

(A) each assignment, sublease and grant of right to use shall be 
subject to the terms of this Lease, 

(B) no assignment, sublease or grant of right to use shall relieve the 
Lessee of any of its covenants, agreements or obligations under this Lease, 
and 

(C) no assignment, sublease, grant of right to use or leasehold 
mortgage shall adversely affect the exclusion from gross income of the 
holder of interest paid on the Bonds. 

Any assignment, sublease or grant by the Lessee in violation of this Section shall, 
to the extent permitted by law, be null and void. 

Section 11.2. Assignment by City. As security for payment of Bond Service 
Charges and in accordance with applicable law and the Indenture, the City, acting through its 
Fiscal Officer and without any further action of its Council, may assign to the Trustee the City's 
rights under and interests in, and may pledge any moneys receivable under, the Lease or from 
the lease or other use, disposition or sale of the Leased Premises. 

Section 11.3. Restrictions on Transfer and Encumbrance of Leased Premises by 
City. Except as provided otherwise in this Lease, the City covenants and agrees that it will not 

(a) sell, assign, transfer, convey, lease or otherwise dispose of its 
interests in the Leased Premises, or any part thereof, during the Lease Term other 
than to the Lessee or to the Member or a related, entity, 

(b) create or suffer to be created any lien or encumbrance on the Leased 
Premises, or any part there?f, except liens. or encumbrances for taxes, 
governmental charges and spectal assessments, or 

(c) make any pledge or assignment of or create any lien or encumbrance 
upon the rents, revenues and receipts derived from the sale, assignment, transfer, 
conveyance, lease or other disposition of its interests in the Leased Premises, or 
any part thereof. 

(End of Article XI) 
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ARTICLE XII 

TERMINATION OF AND SUBSTITUTION FOR LEASE 

Section 12.1. Option to Terminate Lease Prior to Payment of Bonds. The Lessee 
is granted hereby the option to terminate this Lease if, as provided in Sections 7.1 and 7. 2 
hereof, it requests the City to redeem all of the Bonds issued pursuant to the Indentures pursuant 
to Section 7(g) of the Senior Bond Ordinance and Section 5(e) of the Subordinated Bond 
Ordinance providing for redemption of those Bonds in the case of certain catastrophic events and 
the City has not commenced .within thirty (30) days of the receipt of such request the 
proceedings to call such Bonds for redemption and diligently proceeds with such redemption. 

Section 12.2. Termination of Lease and Dissolution. Subject to Section 14.1, 
on or after expiration of the Lease Term or termination of this Lease, the Lessee may dissolve 
and if it dissolves, after payment of all its obligations, shall transfer all of its then assets to the 
City or to another nonprofit•corporation organized for the purpose of operating the Hospital 
provided that such transfer shall not have adverse federal income tax consequences. 

(End of Article XII) 
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ARTICLE XIII 

EVENTS OF DEFAULT AND REMEDIES 

Section 13.1. Events of Default. The following shall be "Events of Default" 
under this Lease: 

(a) (1) Failure by the Lessee to pay any Basic Rent required to be paid 
hereunder on or prior to the applicable Rental Payment Date, and continuance of 
that failure for five days. 

(2) Failure by the Lessee to pay any Additional Payment on its due 
date required to be paid under Section 3.2(a) hereof, and continuance of 
that failure for five days. 

(b) Except as noted in subparagraph (c) below explicitly with reference 
to this subparagraph, failure by the Lessee to administer, maintain and operate the 
Leased Premises and provide the Required Services within the City without 
regard to race, creed, color or national origin. 

(c) Except upon an event of Force Majeure (as provided below) or as 
provided below in this subparagraph, failure by the Lessee to observe or perform 
any covenant, agreement or obligation on its part to be observed or performed 
under the Lease, other than as referred to in subparagraphs (a), (b), (d), (e), (t), 
(g), (h), or (i) of this Section, for a period of sixty (60) days after written notice, 
by registered or certified mail, tp the Lessee by the City or the Senior Trustee of 
that failure requesting that it be remedied, unless the Senior Trustee agrees in 
writing to an extension of that sixty (60) day period prior to its expiration; 
provided, however, that if the Lessee shall proceed to take curative action which, 
if begun and prosecuted with due diligence, cannot be reasonably completed 
within a period of sixty (60) days, that period shall be increased to any extent 
which shall be necessary to enable the Lessee to complete the curative action 
diligently unless there shall have become effective an ordinance of the City passed 
by a majority vote of the Council denying such extension provided that the 
extension shall expire only upon ten (10) days· notice to Lessee of such denial; 
and provided further that if the observance and performance of any covenant, 
agreement or obligation to which reference is made in subparagraph (b) or in this 
subparagraph shall be prevented by the application of Governmental Restrictions, 
federal or State wage, price or economic stabilization controls, cost containment 
requirements, restrictions on rates, charges or revenues of the Lessee, federal or 
State environmental laws or regulations or regulations or policies imposed by 
third party payment agencies (if governmental in the case of subparagraph (b) and 
whether governmental or private in the case of this subparagraph (c)), and the 
Lessee shall have complied in full with its covenants, agreements and obligations 
set forth in Section 3.7 hereof, the inability to observe or perform that covenant, 
agreement or obligation shall not constitute· an Event of Default. 

(d) Abandonment by the Lessee of the Leased Premises, or of any 
substantial part thereof, or of the operations thereon contemplated herein, and 
continuance of that abandonment for a period of thirty (30) days after written 
notice to the Lessee by the City or the Trustee of the abandonment. 

(e) Dissolution or liquidation of the Lessee or failure by the Lessee to lift 
promptly any execution, garnishment or attachment of such consequence that it 
will impair the Lessee's ability to carry out its covenants, agreements and 
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obligations under the Lease. The term "dissolution or liquidation of the Lessee", 
as used in this subparagraph, shall not be construed to include the cessation of the 
corporate existence of the Lessee resulting either from a merger or consolidation 
of the Lessee into or with another person, or from a dissolution or liquidation of 
the Lessee following a transfer of all or substantially all of its assets as an 
entirety, in accordance with Section 9.3 hereof. 

(t) The Lessee shall: (i) become insolvent or the subject of insolvency 
proceedings; or (ii) be unable, or admit in writing its inability, to pay its debts 
as they mature; 9r (iii) make an assignment for the benefit of creditors or to an 
agent authorized to liquidate any substantial amount of its property; or (iv) file 
a petition or other pleading seeking reorganization, composition, readjustment, 
or liquidation of assets, or requesting similar relief; or (v) apply to a court for the 
appointment of a receiver for any of its assets; or (vi) have a receiver or 
liquidator appointed for any of its assets (with or without the consent of the 
Lessee) and such receiver shall not be discharged within ninety (90) consecutive 
days after his appointment; or (vii) become the subject of an "order for relief" 
within the meaning of the United States Bankruptcy Code; or (viii) file an answer 
to a creditor's petition admitting the material allegations thereof for liquidation, 
reorganization, readjustment or composition or to effect a plan or other 
arrangement with creditors or fail to have such petition dismissed within sixty 
(60) consecutive days after the same is filed against the Lessee. 

(g) Loss under the Code of the tax-exempt status for the interest paid on 
the Bonds as a result of any action of the Lessee. 

(h) Acceleration of payment under any indebtedness or other obligation 
of the Lessee or under any agreement, instrument or document evidencing, 
securing or relating to that indebtedness or obligation, after the expiration of any 
applicable grace period and not waived; provided that the foregoing shall 
constitute an Event of Default under this Lease only if the accelerated 
indebtedness or obligations exceed in the aggregate one percent (1%) of the 
Lessee's Total Operating Revenues as shown in Lessee's most recently available 
audited financial statement and only if the indebtedness or obligations are owed 
or payable to other than the Member or an entity related to the Member; and 
provided further that 

(1) after written notice by the Lessee to the City and the Senior 
Trustee of the Lessee's intention to do so, the Lessee may contest the 
validity or the amount of any acceleration at its own expense and in its own 
name and on its own behalf or, to the extent lawful, in the name and on 
behalf of the City, by appropriate proceedings duly and timely instituted in 
good faith and diligently prosecuted, and 

(2) in the event of a contest, the Lessee may permit any accelerated 
indebtedness, or the amount thereof, so contested to remain unpaid during 
the period of the contest and any appeal therefrom without that 
circumstance constituting an Event of Default under this subparagraph, if 

(i) the Lessee delivers to the Senior Trustee or the City an 
opinion of counsel to the effect that by nonpayment thereof, the liens 
and priority of the Indentures, this Lease, or the interests of the City 
and the Lessee in the Leased Premises will not be affected materially, 
and the Leased Premises, or any part thereof, will not be subject to 
imminent loss or forfeiture, and 
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(ii) during the period when any amount so contested remains 
unpaid, the Lessee sets aside on its books adequate reserves with 
respect thereto. 

(i) Failure by the Lessee to comply with the provisions of Section 6.4 
hereof after five business days notice of such failure. 

G> The occurrence of an Event of Default under the Guaranty and 
Security Agreement or the Tax Compliance Agreement, both as defined in the 
First Suppleme'ntal Senior Indenture. 

No event described in subparagraphs (c) and (d) of the preceding paragraph shall 
c;onstitute an Event of Default hereunder if, by reason of an event of Force Majeure, the Lessee 
is unable in whole or in part to carry out the covenants, agreements and obligations to which 
subparagraph (c) applies, other than the covenants, agreements and obligations on the part of the 
Lessee to carry insurance and to pay Principal and Interest Requirements, Additional Payments 
and other amounts payable under the Lease, or to which subparagraph (d) applies. The Lessee 
will give notice promptly to the Senior Trustee or the City of any event of Force Majeure and 
will use its best efforts to remedy that event with all reasonable dispatch; provided that the 
Lessee will not be required to settle strikes, lockouts or other industrial disturbances by acceding 
to the demands of any opposing Person, when in the Lessee's judgment, that course would be 
unfavorable to it. 

As used herein, "Force Majeure" means acts of God; fires; epidemics; landslides; 
floods; strikes; lockouts or other industrial disturbances; acts of public enemies; acts or orders 
of any kind of any governmental authority; insurrections; riots; civil disturbances; arrests; 
explosions; breakage or malfunctions of or accidents to machinery, transmission pipes or canals; 
partial or entire failures of utilities; shortages of labor, materials, supplies or transportation; 
lightning, earthquakes, hurricanes, tornadoes, storms or droughts; or any cause or event not 
reasonably within the control of the Lessee. 

The declaration of an Event of Default and the exercise of remedies upon the 
declaration shall be subject to any applicable limitations of federal bankruptcy law affecting or 
precluding the declaration or exercise during the pendency of or immediately following any 
bankruptcy, liquidation or reorganization proceedings. · 

Section 13.2. Remedies on Default. Whenever any Event of Default under 
Section 13.1 of this Lease shall have occurred and be continuing, after first giving the Member 
and the Lessee notice of the remedial step proposed to be taken at least seven (7) Business Days 
prior to taking the remedial step, any one or more of the following .remedial steps may be taken; 
provided that in no event shall the City be obligated to take any step which in its opinion will 
or might cause it to expend time or money or otherwise to incur liability, unless and until the 
City has been furnished a satisfactory indemnity bond at no cost or expense to it: 

(a) The Senior Trustee may, and if acceleration of maturity of the Bonds 
is declared pursuant to Section 7.02 of the Senior Indenture, the Senior Trustee 
shall, declare all installments of Basic Rent, Additional Payments and other 
amounts payable under this Lease for the remainder of the Lease Term to be 
immediately due and payable, whereupon those installments of Basic Rent, 
Additional Payments and other amounts shall become due and payable 
immediately. 

(b) In accordance with applicable law, the Senior Trustee, or upon ten 
(10) days' written notice and with the prior writt-::n consent of the Senior Trustee, 
the City or its designee, may: 
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(i) enter and take possession of the Leased Premises, or any 
appropriate part thereof, without terminating this Lease, 

(ii) complete any Improvement, if it is not then completed, holding 
the Lessee liable for completion costs, if any, not reimbursed to the City 
or Trustees from the proceeds of the Bonds or otherwise, 

(iii) collect rentals and enforce all other remedies of the Lessee 
under any leases of, or assignments or grants of rights to use or occupy, 
the Leased Premises, or any part thereof, but without being deemed to have 
affirmed the leases, assignments or grants, and 

(iv) enter into new leases, assignments and grants on any terms 
which the City or Senior Trustee may deem to be suitable for the Leased 
Premises, or any part thereof, which leases, assignments and grants shall 
not ｾ＠ terminated or affected if the Lessee cures the Event of Default. 

Rentals and other amounts payable under tbe leases, assignments and grants 
described in clauses (iii) and (iv) of the preceding sentence may be applied by the 
City or Senior· Trustee to any costs of administration, operation, repair or 
maintenance o( the Leased Premises, or any part thereof, as the City or Senior 
Trustee may reasonably deem useful, and the remaining balance shall be applied 
to the Basic Rent, Additional Payments and other amounts payable, or to become 
payable, under this Lease in the order of priority to be determined by the City or 
Senior Trustee in accordance with this Lease. Any balance of the rents and other 
amounts remaining thereafter shall be paid promptly to the Lessee by the City or 
Senior Trustee in accordance with this Lease, and the City or Senior Trustee may 
hold the Lessee liable for the difference between those rents and other amounts 
and the Basic Rent, Additional Payments and other amounts payable under this 
Lease. · 

(c) The City and the Trustees may have access to, inspect, examine and 
make copies of the Lessee's books, records, accounts, financial and other data, 
and income and other tax returns. 

(d) In accordance with applicable law, all Gross Revenues shall become 
payable immediately to the Senior Trustee, or in the event no Bonds are then . 
outstanding, to the City, and the Senior Trustee or the City, as applicable, may 
take whatever steps it deems necessary to notify payors of the Gross Revenues of 
the Senior Trustee's or the City's right thereafter to receive payments of Gross 
Revenues directly. 

(e) The Senior Trustee or the City if no Bonds are outstanding may 
exercise any and all and any combination of remedies available to it under the 
Indenture and this Lease. 

(t) The City and the Senior Trustee may take whatever action at law or 
in equity may appear necessary or desirable to collect the Basic Rent, Additional 
Payments and other amounts then payable, or to become payable, under this 
Lease, or to enforce the observance and performance of any covenant, agreement 
or obligation of the Lessee under this Lease. 

Any amounts collected as, or applicable to, Basic Rent pursuant to any action 
taken under this Section (i) shall be paid to the Trustees and shall be applied in accordance with 
the provisions hereof and of the Indentures, or (ii) if the Bonds and coupons have been paid and 
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discharged in accordance with the Indentures, shall be paid as provided in Section 5.14 of the 
Senior Indenture for transfers of amounts remaining in the Special Funds as defined in the Senior 
Indenture. 

Before any of the foregoing remedies may be exercised by the Senior Trustee or 
the City in connection with an Event of Default under subparagraph (b) of Section 13.1, the 
Council shall give written notice to the Lessee, with the prior written consent of the Senior 
Trustee, that the Council believes that an Event of Default under that subparagraph may have 
occurred, specifying the charges or circumstances constituting the alleged Event of Default in 
suffiCient detail that the Lessee will be advised fully of the nature of the charges made against 
it and will be able to prepare an adequate response thereto. The notice shall fix a date, time and 
place for a hearing, which shall be at the expense of the Lessee, before a hearing officer who 
shall· be a member of the American Arbitration Association or any organization which is 
nationally recognized as performing the functions now performed by the Association who is 
knowledgeable concerning health care facilities reasonably comparable in size and type to the 
Leased Premises, who shall be mutually acceptable to the Lessee and the Council. The hearing 
shall be on the issue of whether an Event of Default has occurred. That date shall not be sooner 
than fifteen (15) days following the giving of that notice. 

At the date, time and place specified in the notice, unless the Council shall have 
withdrawn the notice, the Lessee shall be heard on the charges specified in the notice, shall be 
confronted with the evidence of the alleged Event of Default, shall have the right to examine and 
to cross-examine witnesses and may introduce any other evidence and testimony with respect to 
the alleged Event of Default which the Lessee desires. After the hearing is concluded, the 
hearing officer shall consider whether an Event of Default has occurred and shall report his 
findings or determinations to the Council and the .Lessee. 

If the hearing officer determines that an Event of Default has occurred, the 
Council may give notice of that determination to the Lessee and the Trustee and of its intention 
to terminate this Lease as of a date not earlier than the fifteenth day following the giving of the 
notice. If on the date specified for termination, the determination shall not have been enjoined, 
annulled or otherwise suspended by any judicial authority or suspended or waived. by the 
Council, this Lease shall be terminated. . 

The provisions of Section 13.2(a) are subject to' the further limitation that a 
rescission by the Trustees of any declaration of acceleration of maturity of Bonds pursuant to 
the Indentures will constitute a rescission and annulment of any corresponding declaration of 
acceleration made pursuant to Section 13.2(a) and a waiver of the consequences of that 
declaration and of the Event of Default with respect to which that declaration has been made; 
provided that no waiver, rescission or annulment shall extend to pr affect any subsequent Event 
of Default or impair any right consequent thereon. 

Section 13.3. No Remedy Exclusive. Unless provided otherwise herein 
explicitly, no right, power or remedy conferred upon or reserved to the City or the Trustees in 
this Lease is intended to be exclusive of any other available right, power or remedy, but each 
right, power and remedy shall be cumulative and shall be in addition to every other right, power 
and remedy available under this Lease or the Indentures or existing now or hereafter at law, in 
equity, by statute or otherwise, but only to the extent necessary for the protection and benefit 
of the City, the Trustees and holders of the Bonds. The exercise, the beginning of the exercise, 
or the partial exercise by the City or the Trustees of any one or more rights, powers or remedies 
shall not preclude the simultaneous or later exercise by the City or the Trustees of any or all 
other rights, powers or remedies. No delay or omission in the exercise of any right, power or 
remedy accruing upon any Event of Default shall impair any other right, power or remedy or 
shall be construed to be a waiver of the Event of Default, but any right, power or remedy may 
be exercised from time to time and as often as may be deemed expedient. In order to entitle the 
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City or the Trustees to exercise any right, power or remedy reserved to it in this Article, it shall 
not be necessary to give any notice, otber than as may be required expressly herein. 

Section 13.4. Accession to Other Rights of Lessee and Termination of Other 
Rights of Lessee. In the Event of Default referred to in Section 13.1 hereof, and if rights under 
paragraph (b) of Section 13.2 hereof are exercised and to the extent permitted by law, the Lessee 
hereby grants to the City, the Senior Trustee, or receiver or other then operator of the Leased 
Premises, the full right and authority to take possession, use and operate all additional lands and 
facilities, as the case may be, adjacent to or related to the Leased Premises, together with such 
further lands and facilities as ｴｨｾ＠ Lessee may then have the right to use in connection with the 
Leased Premises, as they then exist, and are operated. If the rights under paragraph (b) of 
Section 13.2 hereof are exercised, Lessee does hereby, without necessity for further act by 
Lessee or the Senior Trustee and to the extent permitted by law, assign, release, grant or 
convey, as may be appropriate, to the City, Senior Trustee or to their (or the City's if there are 
no outstanding Bonds) designee or assignee, all right, title and interest of the Lessee in all of 
such other lands and facilities·which the Lessee then holds for use in connection with the Leased 
Premises and in such latter case, Lessee shall, upon request of the City, Senior Trustee or their 
(or the City's if there are no outstanding Bonds) designee or assignee, promptly give such 
instrument of assignment, release, grant or conveyance as may reasonably be requested to better 
evidence such assignment, release, grant or conveyance. 

Section 13.5. Agreement to Pay Attorneys' Fees and Expenses. In the event that 
there is an Event of Default or that it shall become necessary for the City or the Trustees to 
employ attorneys or to incur other expenses to collect Basic Rent, Additional Payments or other 
amounts payable, or to enforce observance or performance of any covenant, agreement or other 
obligation on the part of the Lessee, under this Lease, the Lessee, on demand therefor, shall 
reimburse the reasonable fees and expenses of those attorneys, to the extent permitted by law, 
and will reimburse the other reasonable expenses so incurred. 

If any attorneys' fees or other expenses are not so reimbursed, the amount thereof, 
together with interest thereon at the Interest Rate for Advances from the date of incurrence by 
the City or the Trustees, shall constitute Additional Payments, and shall be paid by the Lessee 
on demand. In any action brought to collect those Additional Payments, the City or the 
Trustees, as the case may be, shall be entitled to the recovery of those Additional Payments, 
except as limited by law or by judicial order or decision. 

Section 13.6. No Additional Waiver Implied by One Waiver. In the event that 
any covenant, agreement or other obligation under this Lease or the Indentures should be 
breached by either the Lessee or the City and the breach should be waived thereafter by the 
Lessee, the City or the Senior Trustee, as the case may be, the waiver shall be limited to the 
particular breach so waived and shall not be deemed to waive any other or any subsequent 
breach thereunder. No failure by the City or the Senior Trustee to insist upon the strict 
observance or performance by the Lessee of any covenant, agreement or obligation under this 
Lease, and no failure to exercise any right, power or remedy consequent upon a breach thereof, 
shall constitute a waiver of any right to strict observance or performance or a waiver of any 
breach. No express waiver shall be deemed to apply to any other breach or existing or 
subsequent right to remedy the failure by the Lessee to observe or perform any covenant, 
agreement or obligation under this Lease. 

Section 13.7. Waiver of Appraisement. Valuation and Other Laws. In the event 
that there is an Event of Default under this Lease and the Lessee does not contest the existence 
of the Event of 'Default, the Lessee covenants and agrees to waive the benefit of all 
appraisement, valuation, stay, extension or redemption laws in force from time to time, and all 
right of appraisement and redemption to which it may be entitled, to the extent that the Lessee 
may lawfully do so. 
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Section 13.8. Reinstatement. Notwithstanding any tennination of this Lease, or 
the exercise of any other right, power or remedy, in accordance with the provisions of Section 
13.2, if within sixty (60) days following the occurrence of an Event of Default and prior to the 
date of termination of this Lease pursuant to the penultimate paragraph of Section 13.2 hereof 
or the entry of a judgment in a court of law or equity for enforcement hereof after an 
opportunity for the Lessee to be heard and subject to the Indenture, the Lessee may 

(a) at any time pay, or provide by deposit with the City and the Trustees 
in a fonn and amount satisfactory to the Senior Trustee and the City provided that 
the satisfaction of the City shall occur concurrently with satisfaction of the Senior 
Trustee unless within sixty (60) days of filing with the City of a notice, from the 
Lessee that it has provided a satisfactory deposit pursuant to this Section, there 
shall have become effective an ordinance of City passed by a majority of Council 
detennining that Lessee has not complied with all such requirements, for, 

(i) all accrued and unpaid Basic Rent, Additional Payments and 
other amounts payable under this Lease (except Basic Rent, Additional 
Payments and other amounts accelerated pursuant to Section 13.2 hereof), 
which Basic Rent shall include all interest required to be paid in accordance 
with the Indenture on overdue principal of and, to the extent lawful, on any 
overdue interest on, any Bonds and on the principal of any Bonds required 
to be redeemed in accordance with the Indentures, but not redeemed by 
reason of any Event of Default by the Lessee in the payment of Basic Rent, 
and 

(ii) all costs and expe115es of the City and the Trustees occasioned 
by the Event of Default, and 

(b) cure to the satisfaction of the Senior Trustee and of the City all other 
Events of Default of which the Lessee has been notified; provided that the 
satisfaction of the City shall occur concurrently with satisfaction of the Senior 
Trustee unless within sixty (60) days of filing with the City of a notice, from the 
Lessee that it has complied .with all requirements for reinstatement pursuant to 
this Section, there shall have become effective an ordinance of the City 
detennining that Lessee has not complied with all such requirements. 

Upon that payment, deposit and cure, (1) this Lease shall be reinstated fully, as 
if it had never been tenninated; (2) the Lessee shall be restored to the use, occupancy and 
possession of the Leased Premises; and (3) that payment, deposit and cure shall constitute ipso 
facto a waiver of the Event of Default and its consequences and,an automatic rescission and 
annulment of any declaration of acceleration under Section 13.2(a). 

Section 13.9. Right to Observe and Perfonn Covenants. Agreements and 
Obligations. If the Lessee shall fail to pay when due and payable any Basic Rent, Additional 
Payment or other amount payable, or to observe or perfonn any covenant, agreement or 
obligation, under the Lease, the Member, the City or the Senior Trustee, without demand upon 
the Lessee and without waiving or releasing any covenant, agreement, obligation or Event of 
Default, upon ten (10) days' written notice to the Lessee (except that under emergency 
conditions or if the Member is making the payment or perfonning the covenant, agreement or 
obligation, the ten (10) day period shall not be required), may 

(a) make that payment or perfonn that covenant, agreement or obligation 
for the account and at the expense of the Lessee, although the Member, the City 
and the Senior Trustee shall not be under any obligation to do so, 
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(b) enter upon the Leased Premises, or any part thereof, for that purpose, 
and 

(c) take any action which, in the opinion of the Member, the City or the 
Senior Trustee, as the case may be, may be necessary or appropriate therefor. 

All payments so made by the Member, the City or the Senior Trustee and all 
costs, fees and expenses (including without limitation, to the extent permitted by law, attorneys' 
fees and expenses) incurred in connection therewith or in connection with the making of that 
payment or the observance or perfqrmance of that covenant, agreement or obligation by the 
Member, the City or the Senior Trustee, together with interest thereon at the Interest Rate for 
Advances from the date of payment or incurrence, shall constitute Additional Payments and shall 
be paid by the Lessee on demand. In any action brought to collect those Additional Payments, 
the Member, the City or the Trustees, as the case may be, shall be entitled to the recovery of 
the Additional Payments, except as limited by law or judicial order or decision. 

Section 13.10. Notice of Default. The Lessee will notify the Member, the City 
and the Senior Trustee immediately if the Lessee becomes aware of the occurrence of any Event 
of Default or any Default which is not cured within the time provided in this Lease. 

Section 13 .11. Provision Subject to Applicable Law. All rights, powers and 
remedies provided herein may be exercised only to the extent that the exercise thereof does not 
violate any applicable law and are intended to be limited .to the extent necessary so that they will 
not render this Lease invalid, unenforceable or not entitled to be recorded, registered or filed 
under any applicable law. 

(End of Article XIII) 
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ARTICLE XIV 

MISCELLANEOUS 

VOL. 97-02064 PAGE 

Section 14.1. Surrender of Leased Premises. Upon the expiration of the Lease 
Term or the termination of this Lease, the Lessee covenants and agrees to surrender the Leased 
Premises to the City peaceably and promptly, together with all appurtenances thereto and all 
assets and obligations of the Lessee including movable equipment, furnishings and other personal 
property in or on the Leased Premises, in as good condition as prevailed at the time the Lessee 
was put in full possession thereof; provided that, there is excepted from the foregoing covenants, 
agreements and obligations, any loss by fire or other casualty covered by insurance, ordinary 
wear and tear, obsolescence, removals and replacements in accordance herewith, and acts of God 
and provided further that the foregoing covenants, agreements and obligations are subject to the 
rights of reinstatement pursuant to Section 13.8 hereof. Concurrently with that surrender the 
Lessee will execute and deliver to the City such quit claim deeds, bills of sales and other 
instruments as will convey or transfer to the City the interests of the Lessee in the Leased 
Premises. 

Section 14.2. Notices. All notices, certificates, requests or other communications 
hereunder shall be given sufficiently and shall be deemed to have been given when mailed by 
registered or certified mail, postage prepaid, addressed to the appropriate Notice Address. A 
duplicate copy of each notice, certificate, request or other communication given hereunder to 
the City, the Lessee or a Trustee shall also be given to the others and to the Member. The 
Lessee, the City, the Member and a Trustee, by notice given hereunder, may designate any 
further or different addresses to which subsequent notices, certificates, requests or other 
communications shall be sent. 

Section 14.3. Net Lease. This Lease shall be deemed and construed to be a "net 
lease". The Lessee shall pay absolutely net, during the Lease Term, the Basic Rent, Additional 
Payments and all other amounts payable under this Lease, free of any deductions, and without 
abatement or set-off, other than those for which provision is made expressly therein. 

Section 14.4. Extent of Provisions Regarding City: Observance and Performance 
of Provisions. The City retains such rights and interests as will permit the City to perform its 
obligations under the Indentures. Each duty of the City and of its officers and employees 
undertaken under the Indentures and the Bonds is a duty enjoined specifically by law pursuant 
to Section 140.06{1), Ohio Revised Code, upon· the City and each of those officers and 
employees having authority thereunder or by provision of law to perform that duty, resulting 
from an office, trust or station, within the meaning of Section 2731.01, Ohio Revised Code, 
providing for enforcement by writ of mandamus. 

All representations, warranties, covenants, agreements and obligations of the City 
under this Lease shall be effective to the extent authorized and permitted by applicable law. 
None of those representations, warranties, covenants, agreements or obligations shall be deemed 
to be a representation, warranty, covenant, agreement or obligation of any present or future 
member, officer, agent or employee of the City in other than his or her official capacity. 
Neither the members of the Council nor any official executing this Lease or the Bonds shall be 
liable personally on the Bonds or be subject to any personal liability or accountability by reason 
of the issuance thereof or by reason of the representations, warranties, covenants, agreements 
or obligations of the City under the Indenture or the Bonds. 

Section 14.5. Binding Effect. This Lease shall inure to the benefit of and shall 
be binding upon the City, the Lessee and their respective permitted successors and assigns, 
subject, however, to the specific provisions hereof. 
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Section 14.6. Amendments. Changes and Modifications. Except as provided 
otherwise in this Lease, this Lease may be amended, changed, modified, altered or deleted by 
the Lessee and the City without the consent of or notice to the Trustees or any other person 
provided that any such amendment, change, modification, alteration or deletion shall be 
authorized by ordinance passed by at least a two-thirds affirmative vote of the Council. 

Any amendment pursuant to this Section must comply with Sections 8.01 and 
8.02. 1 of the Senior Indenture. 

Section 14.7. Execution Counterparts. This Lease may be executed in several 
counterparts, each of which shall be regarded as an original and all of which shall constitute 'but 
one and the same lease. 

Section 14.8. Severability. In case any section or provision of this Lease, or any 
covenant, agreement, obligation or action, or part thereof, made, assumed, entered into or taken, 
or any application thereof, is held to be illegal or invalid for any reason, 

(a) that illegality or invalidity shall not affect the remainder hereof or 
thereof, any other section or provision hereof, or any other covenant, agreement, 
obligation or action, or part thereof, made, assumed, entered into or taken, all of 
which shall be construed and enforced as if the illegal or invalid portion were not 
contained herein or therein, 

(b) the illegality or invalidity of any application hereof or thereof shall 
not affect any legal and valid application hereof or thereof, and 

(c) each section, provision, covenant, agreement, obligation or action, 
or part thereof, shall be deemed to be effective, operative, made, assumed, 
entered into or taken in the manner and to the full extent permitted by law. 

Section 14.9. Caotions. The captions and headings in this Lease are for 
convenience only and in no way define, limit or describe the scope or intent of any provisions 
or sections of this Lease. 

Section 14.10. Governing Law. This Lease shall be governed by and construed 
in accordance with the laws of the State. 

Section 14.11. Survival of Representations and Warranties. All representations 
and warranties of the Lessee and the City herein shall survive the execution and delivery of this 
Lease. 

Section 14.12. Action by the Lessee. The City agrees that (i) the Lessee or the 
Member may take on behalf of the City any action under the Indentures required of or by City 
thereunder in order to comply with the Indentures or avoid a default or an event of default 
thereunder and (ii) the Member may perform any act, obligation or responsibility of the Lessee 
under this Lease and such performance shall be deemed to be performance by the Lessee. 

Section 14.13 .. Relative Position of this Lease and the Indenture. The rights and 
options granted to the Lessee in this Lease are subject to the rights and remedies granted by the 
Indentures to the Trustees on behalf of the Bondholders and, so long as Bonds are outstanding 
within the meaning of the Indentures, to the extent that the covenants and agreements made by 
City in the Indentures with respect to the construction, operation and maintenance of the Leased 
Premises and the security of the Bondholders and applicable to the operation of the Leased 
Premises are greater than the covenants and agreements made by Lessee in this Lease, the 
provisions of the Indentures shall control and the Lessee agrees to be bound thereby. 
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Section 14.14. Trustees. When all Bonds are no longer outstanding under the 
Indentures, all references to the Senior Trustee, Subordinated Trustee and Trustees shall be 
deemed eliminated from this Lease and any approval herein required of the Senior Trustee, the 
Subordinated Trustt:e or the Trustees shall be eliminated from this Lease. 

Section 14.15. Matters Relating to Definitive Agreement. The Lessee has entered 
into a Definitive Agreement with the Member and the Lessee agrees that it will enforce its rights 
against the Member given to it in Article 2 of that Definitive Agreement and in the event that 
the Member should fail to observe its obligation to the Lessee under that Article 2, the Lessee 
shall promptly notify the City of that failure. 

The Lessee acknowledges and agrees that the City may utilize any legally 
available remedy, including, without limitation, injunctive relief, to compel the Lessee to enforce 
its rights and entitlements under Article 2 of the Definitive Agreement. The Lessee further 
agrees that it will not agree to any amendment or modification of the Definitive Agreement that 
amends, modifies, alters or clarifies the rights and entitlements of the Lessee under Article 2 of 
the Definitive Agreement in any manner which, in the reasonable judgment of the City, 
diminishes or impairs any such right or entitlement, and that the Lessee will not waive any 
refusal or failure by any other party to the Definitive Agreement to fulfill its duties or 
obligations under Article 2 thereof, unless the Lessee shall first have notified the City of (i) its 
intent to agree to such amendment or modification or to grant such waiver, the proposed 
effective date of such amendment, modification or waiver (which shall not be earlier than the 
seventieth (70th) day following such notification) and (ii) the reasons for agreeing to or granting 
such amendment, modification or waiver. Such amendment or modification may be entered into 
or such waiver granted on or after the proposed effective date, so long as there shall not have 
become effective within sixty (60) days after such notification an ordinance or resolution of the 
City directing the Lessee not to enter into such amendment or modification or grant the waiver 
which was the subject of the notification. 

Without limiting the generality of the foregoing, the Lessee agrees that it will not 
terminate or purport to terminate the Definitive Agreement or permit CCF to terminate or 
purport to terminate the Definitive Agreement, in both cases pursuant to Section 10.2 of the 
Definitive Agreement, without the prior approval of the City evidenced by an ordinance or 
resolution of the City. In the event that the Lessee or CCF terminates or purports to terminate 
the Definitive Agreement without the prior approval of the City; then, in addition to any other 
rights and remedies that the City may have pursuant to this Lease with respect thereto, the City 
shall have the right (but shall not be obligated) to terminate this Lease subject to the rights of 
the holders of the outstanding Bonds (as long as such Bonds remain outstanding). If the City 
terminates the Lease under this paragraph, the termination will become effective on the last day 
of the one hundred twentieth (I 20th) month following the effectiye date of the termination of the 
Definitive Agreement unless the effective date of the termination of the Definitive Agreement 
occurs prior to December 31, 2002 in which event the termination will become effective on 
December 31, 2012. 

The Lessee agrees that it will not assign or purport to assign its rights under the 
Definitive Agreement nor permit the Member to assign or purport to assign its rights pursuant 
to Section 12.9 of the Definitive Agreement unless the proposed assignee is both a non-profit 
corporation and, in the case of an assignment by the Member, is a Permitted Affiliate, and 
unless the Lessee shall first have notified the City of (i) its intent to make such an assignment 
or to permit such assignment, the proposed effective date of such assignment (which shall not 
be earlier than the sixtieth (60th) day following such notification), (ii) whether, in the case of 
a proposed assignment by the Member, the entity to which the Member seeks to assign its rights 
is a Permitted Affiliate as herein defined and is a non-profit corporation, and (iii) the reasons 
for making or permitting such an assignment. Such assignment may be entered into on or after 
the proposed effective date, so long as there shall not have become effective an ordinance or 
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resolution of the City directing the Lessee not to enter into such an assignment or permit the 
assignment which was tre subject of the notification. 

Section 14.16. Assumption of Obligations of Operator. In furtherance of Section 
2.3 hereof; without limiting the generality thereof, the Lessee specifically assumes and agrees 
to perform all the obligations of the Operator set forth in the Indenture and this Lease. 

(End of Article XIV) 

(Balance of page intentionally left blank) 
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IN WITNESS WHEREOF, this Lease has been duly executed and delivered for 
and in the name and on behalf of each of the City and the Lessee by their duly authorized 
officers as of the date hereinbefore written. 

Signed and acknowledged as to 
the City in the presence of: 

ﾣｾｾＮｯｩｾＮＬ＠

CITY OF LAKEWOOD, OHIO, as Lessor 

ｂｹｯｾｾＦＭ
ｍｾ＠

And by: ｾｦｊｵｵＮＮ＠ Do:;,c.;c:..-_ 
President of Council 

Signed and acknowledged as to LAKEWOOD HOSPITAL ASSOCIATION, 
the Lessee in the presence of: as Lessee 

ｾＭｲｦｦＺｾＮＢｏ｜｡ｾ＠
ＢＢｊａ｡ＮｵＮｾ＠ 2.; - Ｒｾ＠ ｟Ｎｊｾ＠
Printed name: ｾ＠ ... .,..tr'f ｾﾷＢｾ＠ .eu:..ff.,.e.P.S. 

(Witnesses as to both) 

____ ...... 
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) SS: 
COUNTY OF CUYAHOGA ) 

On this 23rd day of December, 1996, before me, a Notary Public in and for the 
foregoing County and State, personally appeared Madeline A. Cain, JoAnn Boscia and 
Yvette M. Ittu, Mayor, President of Council and Director of Finance, respectively, of the City 
of Lakewood, Ohio, a municipal corporation and political subdivision in and of the State, who 
acknowledged their execution of the foregoing instrument as those officers of that City for and 
in the name and on behalf of that City and by authority of its Council; and that the execution 
of that instrument is their voluntary act and deed as those officers on behalf of that City and the 
voluntary act and deed of that City. 

IN WITNESS WHEREOF, I have hereunto sub.scribed my-ti 
official seal on the day and year' aforesaid. ·.. __ -. ? 

/ , I 

(SEAL) 

STATE OF OHIO ) 
) SS: 

COUNTY OF CUYAHOGA ) 

On this 23rd day of December, 1996, before me, a Notary Public in and for said 
County and State, personally appeared Jules W. ·Bouthillet and William R. Gorton, President and 
Chief Executive Officer and Chairman of the Board, respectively, of Lakewood Hospital 
Association, who acknowledged the execution of the foregoing instrument as said officers of said 
corporation on behalf of said corporation and by authority thereof, and that the same is their 
voluntary act and deed as said officers on behalf of said corporation, and the voluntary and 
corporate act and deed of said corporation. 

(SEAL) 

This instrument was prepared by: 
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Section 147.03 R. C. 

Richar . Desmond, Esq. 
Squire, Sanders & Dempsey L.L.P. 
4900 Key Tower 
127 Public Square 
Cleveland, Ohio 44114-1304 
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FISCAL OFFICER'S CERTIFICATE 

The undersigned, fiscal officer of the City under the foregoing Lease, hereby 
certifies that the moneys required to meet the obligations of the City during the year 1996 under 
the foregoing Lease have been appropriated lawfully by the Council of the City for that purpose, 
.are in the appropriate funds or in the process of collection to the credit of an appropriate fund, 
free from any previous encumbrances. This certificate is given in compliance with Sections 
5705.41 and 5705.44, Ohio Revised Code. 

ｄ｡ｴ･ｾｨＭ･ＯＱ＠ .93, 1996 
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CONSENT OF TRUSTEE 

National City Bank, as trustee under the Trust Indenture (the "Indenture") dated as 
of March 15, 1983 among it, the Board of Trustees of Lakewood Hospital, Ohio (the "Hospital 
Tmstees") and the City of Lakewood, Ohio (the "City"), acknowledges that it has received an 
executed counterpart of the preceding Lease and hereby consents pursuant to Section 5.13(e) of 
the Senior Indenture, to entry by the City into the foregoing Lease with Lakewood Hospital 
Association, as lessee. 

Title: "SSISTANT. VICE PRESIDENT 

Attest: ＭＧＭｊｾ＠ __ . ＭｾＭｾ｟ｖｉｉＧ＠ ___ _ 

Title: H E COCKRELL 
SENIOR VICE PRESIDENT 
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LAKEWOOD HOSPITAL LEASED PROPERTY 

INDEX 

Property Addreaa Exhibit Page 

1458 Belle Avenue (Residential Home)............................. - 1-

1462 Balle Avenue (Reaidential Home)............................. - 2-

1463 Bella Avenue (Paved Parkinq Lot)............................ - 3 -

1466 Belle Avenue (Reaidantial Home)............................. - 4-

1467 Belle Avenue (Reaidantial Home)............................. - 5-

1476 Belle Avenue (Reaidential Home).............................. - 6 -

1477 Balle Avenue (Reaidantial Home)............................. - 7-

1483 Belle Avenue (Reaidential Home)............................. - 8-

1466 Marlowe Avenue (Paved Parkinq Lot).......................... - 9-

1451 St. Charlea AvOnue (Raaidantial Home)....................... - 10-

1461 St. Charlaa Avenue (Raaidential Home)....................... - 11-

1471 St. Charlaa Avenue (Raaidential Home)....................... - 12-

15644 Madiaon Avenue (Madiaon Square Medical Buildinq) •••••••••• - 13(1&2) 

14601 Detroit Avenue (Lakewood Medical Buildinq) ••••••••.•••••.• - 14(1&2) 

14519 Detroit Avenue (Lakewood Hospital) •••••••••••••••••..••••• - 15-

Lakewood Hospital Parkinq Garaqa •••••••••••.••••••••••••...••••• - 16(1&2) 

Community Health care Canter •••••••••••••••••••••••••••••.••.••• - 17(1-4) 
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Property Address: 1458 Belle Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known as being Sublot No. 14 in the Belle Avenue Allotment of part of Original 
Rockport Township Section 22 as shown by the recorded plat in Volume 41 of 
Mapa, Page 23 of Cuyahoga County Recorda, and being 45 feet front on the 
Westerly aide of Belle Avenue and extending back 162.56 feet deep on the 
Northerly line, 162.68 feet deep on the Southerly line and having a rear line 
of 45.01 feet aa appears by said plat, be the same more or leas, but subject 
to all legal highways. 

Exhibit A - 1 -
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Property Address: 1462 Belle Avenue 

and known as being Sublot No. 15 in Bella Avenue Allotment of part of Original 
Rockport Township Section No. 22, as shown by the recorded plat in Volume 41 
of Haps, Page 23 of Cuyahoga County Records, and being 45 feet front on the 
Westerly side of Belle Avenue, and extending back 162.68 feet on the Northerly 
line, 162.80 feat on the Southerly line, and having a rear line of 45.01 feet, 
as appears by said plat. 

Exhibit A - 2 -
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Property Address: 1463 Belle Avenue 
(ER Parking) 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known as being Sublot No. 122 in the Balla Avenue Allotment of part of 
Original Rockport Township Section 22 as shown by the recorded plat in Volume 
41 of Maps, Page 23 of Cuyahoga County Records, and being 45 feet front on the 
Easterly aida of Balle Avenue, 60 feet wide, 187.72 feat deep on the Southerly 
line, 187.83 feat deep dn the Northerly line and 45 feat in the rear as 
appears by said plat, be the same more or less, but subject to all legal 
highways. 

Exhibit A - 3 -
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Property Address: 1466 Belle Avenue 

Situated in the City of Lakewood, County of Cuyahoqa and State of Ohio and 
known as beinq Sublot No. 16 in the Lakewood Land and Improvement Company's 
Belle Avenue Allotment, of part of Oriqinal Rockport Township Section 22, as 
shown by the recorded plat in Volume 41 of Maps, Paqa 23 of Cuyahoqa County 
Records, and beinq 45 feet front on the Westerly side of Belle Avenue and 
extendinq back 162.80 feet on the Northerly line, 162.92 feet on the Southerly 
line and havinq a rear line of 45.01 feet as appears by said plat, be the same 
more or leas, but subject to all leqal hiqhways. 

Exhibit A - 4 -
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Property Address: 1467 Belle Avenue 

Situated in the City of Lakewood, county of Cuyahoqa and State of Ohio, and 
known aa beinq Sublet No. 121 in Belle Avenue Allotment of Part Oriqinal 
Rockport Township, Section 22 as shown by the recorded plat of said Allotment, 
in Volume 41 of Mapa, Paqe 23 of Cuyahoga COunty Recorda, aaid Sublet 121 has 
a frontage of 45 feet on the Easterly aide of Belle Avenue, and extends back 
187.72 feet on the Northerly line, 187.62 feet on the Southerly line, and has 
a rear line of 45 feet, aa appears by aaid plat. 

Exhibit A - 5 -
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Property Address: 1476 Belle Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known as being Sublet No. 18 in the Belle Avenue Allotment of part of Original 
Rockport Township Section No. 22 as shown by the recorded plat in Volume 41 of 
Mapa, Page 23 of cuyahoga County Recorda, and being 45 feet front on the 
Westerly aide of Belle Avenue and extending back 163.04 feet on the Northerly 
line, 163.17 feet on the Southerly line and has a rear line of 45.01 feet as 
appears by said plat, be the same more or leas, but subject to all legal 
highways. 

Exhibit A - 6 -
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Property Address: 1477 Belle 

And known as beinq sublet No. 119 in the Belle Avenue allotment of part of 
oriqinal Rockport Township; Section No. 22, as shown by the recorded plat in 
Volume 41 of Mapa, Paqe 23 of Cuyahoqa County Recorda, and beinq 45 feet front 
on the easterly aide of Belle Avenue and extendinq back 187.52 feet on the 
northerly line, 187.41 feet on the southerly line and beinq 49 feet wide in 
the rear, as appears by said plat. 

Exhibit A - 7 -
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Property Address: 1483 Belle Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known aa baing Sublet No. 118 in Balla Avenue Allotment of part of Original 
Rockport Township Section No. 22, as ahown by the recorded plat in Volume 41 
of Maps, Page 23 of Cuyahoga County Recorda, and being 45 feat front on the 
Easterly side of Balle Avenue 187.41 feet deep on the Northerly line, 187.31 
feet deep on the Southerly line and 45 feet wide in the rear, aa appears by 
aaid plat. 

Exhibit A - 8 -
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Property Address: 1466 Marlowe Avenue 

Situated in the City of Lakewood, county of cuyahoga and State of Ohio and 
known as being Sublet No. 231 in the Gerick Realty Company's Lakewood 
Subdivision of part of Original Rockport Township Section 22 as shown by the 
recorded plat in Volume 35 of Maps, Page 26 of CUyahoga county Records and 
being 45 feat front on the Westerly side of Marlowe Avenue and (60 feet wide), 
120.99 feet on the Southerly line, 120.30 feat on the Northerly line and 45.01 
feet on the rear as appears by said plat, be the same more or less, but 
subject to all legal highways. 

Exhibit A - 9 -
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Property Address: 1451 St. Charles Avenue 

Situated in the City of Lakewood, County of cuyahoga and state of Ohio and 
known as being Sublet No. 68 in the Onondaga Park Subdivision of part of 
Original Rockport Township section No. 22, as shown by the recorded plat in 
Volume 68 of Maps, Page 34 of CUyahoga county Records, and being 45 feet front 
on Easterly side of St. Charles Avenue, and extending back of equal width 145 
feet, as appears by said plat. 

Exhibit A - 10 -
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Property Address: 1461 St. Charles Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio, and 
known as being Sublet No. 70 in The Onondaga Park Subdivision of a part of 
Original Rockport Township Section No. 22 as shown by the recorded plat in 
Volume 68 of Maps, Page 34 of Cuyahoga County Recorda, an being SO feet front 
on the Eaaterly aide of St. Charles Avenue and extending back between parallel 
linea 145 feet, as ｡ｰｾ｡ｲ｡＠ by said plat. 

Exhibit A - 11 -
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Property Address: 1471 St. Charles Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known as baing Sublot No. 72 in the Onondaga Park Subdivision of part of 
Original Rockport Township Section 22 as shown by the recorded plat in Volume 
68, Page 34 of Cuyahoga County Records, and baing 50 feat front on the 
Easterly aida of St. Charles Avenue and extending back of equal width 145 feet 
as appears by said plat, be the same more or less, but aubject to all legal 
highwaya. 
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Property Address: 15644 Madison Avenue 
(Madison Square Medical Building) 

Parcel No. 1 
Situated in the City of Lakewood, County of Cuyahoga and State of Ohio, 

and known as being part of Sublet No. 9 and all of sublet No. 10 in the 
Lakewood overlook Allotment of part of Original Rockport Township Sections 
Nos. 19 and 22, as shown by the recorded plat in Volume 66 of Maps, Page 20 of 
Cuyahoga County Records', and together forming a parcel of land bounded and 
described as followsz Beginning in the Northerly line of Madison Avenue, at a 
point distant Easterly (measured along said Northerly line of Madison Avenue), 
11.48 feet from the Southwesterly corner of said Sublet No. 9; thence Westerly 
along and Northerly line of Madison Avenue, 57.75 feet to the Southwesterly 
corner of said Sublot No. 10: thence Northerly along the Westerly line of 
said Sublot No. 10, 120 feet to the Northwesterly corner of said Sublet No. 
10.; thence Easterly along the Northerly line of said Sub lots Nos. 10 and 9, a 
distance of 57.75 feet to a point; thence Southerly parallel with the Westerly 
line of said Sublot No. 9, a distance of 120 feet to the place of beginning, 
as appears by said plat. 

Parcel No. 2 
Situated in the City of Lakewood, COunty of cuyahoga and State of Ohio, 

and known as being part of original Rockport Township Sections Nos. 19 and 22, 
and bounded and described as follows: Beginning on the Northwesterly line of 
Madison Avenue, (formerly West ｍ｡､ｩｾｯｮ＠ Avenue), 80 feet wide, at the 
Southwesterly corner of land conveyed to The Hilliard-Madison Land Company, by 
deed dated April 30, 1924 and recorded in Volume 3014, Page 447 of cuyahoga 
County Records: thence southwesterly along the Northwesterly line of Madison 
Avenue, to an angle therein; thence Northwesterly along the Northeasterly line 
of Madison Avenue, to. the Southeasterly corner of land conveyed to the City of 
Lakewood, by deed dated February 23, 1940 and recorded in Volume 5060, Page 
268 of CUyahoga County Records; thence Northerly along the Easterly line of 
Land so conveyed to the City of Lakewood, about 206.16 feet to the 
Southeasterly line of Hilliard Road, 60 feet wide; thence Northeasterly along 
the Southeasterly line of Hilliard Road, about 119.24 feet to the 
Northwesterly corner of land conveyed to The Hilliard-Madison Land Company, as 
aforesaid; thence Southerly along the Westerly line of land so conveyed to The 
Hilliard-Madison Land Company, 273.37 feet to the place of beginning. 

Parcel No. 3 . 
Situated in the City of Lakewood, County of Cuyahoga and State of Ohio, 

and known as being part of Original Rockport Township Sections Nos. 19 and 22, 
bounded and described as follows: Beginning at a monument in the Southerly 
line of Hilliard Road, 60 feet wide, and the Easterly line of Olina M. Wagar 
lands; thence south 0 degrees 30' 30" Bast along the Easterly line of said 
lands, 160.20 feet to the place of beginning; thence continuing South 0 
degrees 30' 30" East along the Easterly line of said lands, 150 feat to a 
stake set in the Northerly line of West Madison Avenue, 80 feet wide; thence 
Westerly along the Northerly line of West Madison Avenue, a distance of 59 
feet to an iron pin set in the Northerly line of West Madison Avenue; thence 
North 0 degrees 30' 30" West 150 feet to a point; thence Ncrtheasterly 58.16 
feet to the place of beginning. 
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Parcel No, 4 
Situated in the City of Lakewood, county of cuyahoga and State of Ohio, 

and known as being part of Original Rockport Township section no, 22, and 
bounded and described as follows: Beginning in the Southeasterly line of 
Hilliard Road, 60 feet wide, at the Northwesterly corner of Lakewood overlook 
Allotment as recorded in Volume 66 of Mapa, Page 20 of Cuyahoga County 
Recorda; thence southerly along the Westerly line of said Lakewood Overlook 
Allotment 160.20 feet to a point distant Northerly measured along said 
Westerly line 150 feet from the Northwesterly line of Madison Avenue, 80 feet 
wide, thence Southwesterly about 59 feet to a point in the Westerly line of a 
parcel of land conveyed to Naomi Blatt and Ruth Gable by deed dated August 30, 
1946 and recorded in Volume 6215, Page 657 of cuyahoga County Recorda, distant 
Northerly measured along said Westerly line 150 feet from the Northwesterly 
line of Madison Avenue, thence Northerly along the Westerly line of said 
parcel so conveyed to Naomi Platt and Ruth Gable 123.37 feet to the 
Southeasterly line of Hilliard Road1 thence Northeasterly along said 
Southeasterly line 75.06 feet to the place of beginning. 
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Property Address: 14601 Detroit Avenue 
(LHPB Lakewood Medical Bldg.) 

Located in the county of cuyahoga, State of Ohio, and described as follows: 

Parcel No. 1 

29 

situated in the City of Lakewood, County of cuyahoga and State of Ohio 
and known as being Sublots Nos. 3 and 4 and the Easterly part of Sublot No. 2 
in the Belle-Avenue Allotment of part of Original Rockport Township Section 
No. 22, as shown by the recorded plat in Volume 41 of Maps, Page 23 of 
cuyahoga County Records, and together forming a parcel of land bounded and 
described as follows: 

Beginning on the Southerly line of Detroit Avenue at its point of 
intersection with the Westerly line of Belle Avenue; thence Westerly along 
said Southerly line of Detroit Avenue, 75 feet; thence southerly on a line 
parallel to the Easterly line of said Sublot No. 2, about 145.83 feet to the 
Southerly line of said Sublet No. 2; thence Easterly along the Southerly line 
of said Sublets Nos. 2,3 and 4, to the Westerly line of Belle Avenue; thence 
Northerly along said Westerly line of Belle Avenue to the place of beginning, 
as appears by said plat. 

Excepting therefrom the following described premises conveyed to the 
City of Lakewood by The canfield Oil Company by deed dated March 27, 1935 and 
recorded in Volume 4510, Page 97 of Cuyahoga County Recorda. 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio 
and known as being parts of Sublets Nos. 2, 3 and 4 in the Lake wood Land and 
Improvement Company's Balle Avenue Subdivision of part of Original Rockport 
Township Section No. 22, as shown by the recorded plat in Volume 41 of Maps, 
Page 23 of Cuyahoga county Recorda, and together forming a parcel of land 
bounded and described as follows: 

Beginning at the Northeasterly corner of Sublet No. 4 aforesaid in the 
intersection of the Southerly line of Detroit Avenue (66 feet wide) and the 
Westerly line of Belle Avenue (90 feet wide) as dedicated by the aforesaid 
plat of the Belle Avenue Subdivision; thence South 84 degrees 19' 50" East, 
parallel to the Southerly line of Detroit Avenue and 10 feet therefrom, 
measured at right angles, about 75 feet to a point in the Westerly line of 
Belle Avenue; thence Northerly 10.04 feet to the place of beginning, as 
appears by said plat. 

Parcel No. 2 
Situated in the city of Lakewood, County of cuyahoga and State of Ohio 

and known as baing part of Sublots Nos. 1 and 2 in belle Avenue Allotment of 
part of Original Rockport Township Section no. 22, as shown by the recorded 
plat in Volume 41 of Mapa, Page 23 of cuyahoga County Recorda, and together 
forming a parcel of land, bounded and described as follows: 

Beginning on the Southerly line of Detroit Avenue (formerly Detroit 
Street) as originally established, 66 feet wide, at the Northwesterly corner 
of said Sublet No. 11 thence southerly along the Westerly line of said Sublet 
No. 1, 10.04 feet to the southwesterly corner of lands conveyed to City of 
Lakewood by deed dated August 17, 1934 and recorded in Volume 4385, Page 24 of 
Cuyahoga County Recorda and the principal place of beginning of the premises 
herein described; thence Easterly along the Southerly line of lands so 
conveyed to the City of Lakewood, which is also the Southerly line of Detroit 
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Avenue, 73.74 feet to the Westerly line of land conveyed to The 
Canfield Oil Company by deed dated July 19, 1921 and recorded in Volume 2536, 
Page 129 of Cuyahoga County Recorda; thence Southerly along the Westerly line 
of land so conveyed to The Canfield Oil Company, about 133.82 feet to the 
Southerly line of said Sublot No. 2; thence Westerly along the Southerly line 
of said Sublota Nos. 2 and 1, 56.24 feet to the Southwesterly corner of said 
Sublot No. 1; thence Northerly along the Westerly line of said Sublot no. 1, 
53.08 feet to an inner corner therein; thence Westerly along a Southerly line 
of said Sublot No. 1, 16.50 feet to a southwesterly corner thereof; thence 
Northerly along the Westerly line of said Sublot No. 1, 74.96 feet to the 
principal place of beginning, as appears by said plat. 

Parcel No. 3 
· Situated in the city of Lakewood, County of Cuyahoga and State of Ohio 

and known as being a part of Original Rockport Township section No. 22 and 
further described as followaz 

Beginning in the Westerly line of the Balle Avenue Allotment as recorded 
in Volume 41 of Mapa, Page 23 of Cuyahoga County Recorda,. at the Northwesterly 
Corner of Sublot No. 5 of said allotment so recorded; thence from said place 
of beginning Westerly on a continuance of tha Northerly line of Sublot No. S, 
a distance of 16.5 feet; thence North along a line 16.5 feet Westerly and 
parallel to the Westerly line of said Belle Avenue Allotment about 53 feet to 
a Southwesterly corner of said Sublot No. 1 in said allotment so recorded; 
thence Easterly on a Southerly line of said Sublot No. 1, 16.5 feet; thence 
Southerly along the westerly line of said Sublot No. 1, 53.03 feet to the 
place of beginning. 
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Property Address: 14519 Detroit Avenue 
(Lakewood Hospital) 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio 
and known as being Sub Lots Nos. 122 to 134, both inclusive, in the Belle 
Avenue Allotment of a part of Section No. 22, original Rockport Township, as 
shown by the Plat recorded in Volume 41, Page 23 of Cuyahoga County Map 
Records, and Sub Lots Nos. 231 to 241, both inclusive, and part of Sub Lots 
Nos. 242 and 243 in Genck Realty Company's Lakewood Subdivision of a part of 
Section No. 22, original Rockport Township, as shown by the Plat recorded in 
Volume 35, Page 26 of cuyahoga County Map Records, and a part of Section No. 
22, original Rockport Township, and bounded and described as follows: 

Beginning on the Southerly line of Detroit Avenue, 66 feet wide, at ita 
intersection with the Easterly line of Belle Avenue, 90 feet wide, said point 
being the northwesterly corner of Sub Lot No. 133 in the Belle Avenue 
Allotment, as ｡ｦｯｲ･ｳ｡ｩ､ｾ＠ thence southerly along the easterly line of Belle 
Avenue, 150.01 feet to an angle point1 ｴｨｾｮ｣･＠ southwesterly along the 
southeasterly line of Bella Avenue, 45.92 feet to an angle ｰｯｩｮｴｾ＠ thence 
southerly along the easterly line of Belle Avenue, 60 feet wide7 461.63 feet 
to the southwesterly corner of Sub Lot No. 122, as aforesaidl thence easterly 
along the southerly line of Sub Lot No. 122, as aforesaid, 187.72 feet to the 
southeasterly corner thereof; thence northerly along the easterly line of Sub 
Lot No. 122, as aforesaid 1.49 feet to the southwesterly line of Sub Lot No. 
231, 121.02 feet to the westerly line of Marlowe Avenue, 60 feet ｷｩ､･ｾ＠ thence 
northerly along the westerly line of Marlowe Avenue 529.17 feet to a point 33 
feet northerly, measured along tha'westerly line of Marlowe Avenue from the 
Southeasterly corner of Sub Lot 242 as aforesaid, said point being the 
northeasterly corner of land conveyed to the City of Lakewood by Dead dated 
June 12, 1948 and recorded in Volume 6606, Page 38 of cuyahoga County Records; 
thence westerly along the northerly line of land conveyed to the City of 
Lakewood, as aforesaid 113.06 feet to the westerly line of Sub Lot No. 243, as 
aforesaid; thence northerly along the westerly line of Sub Lot No. 243, 139.97 
feet to the southerly line of Detroit Avenue, 175.00 feet to the place of 
beginning, be the same mora or less, but subject to all legal highways. 

According to a Map of Survey and Replat for Lakewood Hospital made 
April, 1982, by Richard F. Hantel Registered Surveyor and recorded in Volume 
228, Page 59 of cuyahoga County Map Records. 
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Property Address: Parking Garage 
Includes Permanent Parcel Nos.: 
314-04-025 Belle Avenue 
314-04-050 Belle Avenue 
314-04-051 Balle Avenue 
314-04-052 Belle Avenue 
314-04-054 Belle Avenue 
314-04-053 Belle Avenue 
314-04-003 st. Charles Avenue 
314-04-027 St. Charles Avenue 

32 

Situated in the City of Lakewood, county of Cuyahoga and State of Ohio and 
known as baing Sublota Nos. 5, 6, 7, 8 and 9 in the Belle Avenue Allotment as 
recorded in Volume 41 Page 23 of Cuyahoga County Map Recorda and additional 
lands all a part of Original Rockport Township Section No. 22 and more fully 
described as follows: 

Beginning at a point on the Westerly line of Belle Avenue, width varies, 
at the Northeast corner of said Sublot No. 5 in the Belle Avenue 
Allotment; 

Thence Southerly along the Westerly line of Balle Avenue, as aforesaid, 
about 226.91 feat to a point at the southeast corner of said Sublot No. 
9; 

Thence Westerly along the Southerly line of said Sublot No. 9 a distance 
of about 162.07 feet to a point on the Easterly line of the Onondaga 
Park Subdivision as recorded in Volume 68 Page 34 of cuyahoga County Map 
Recorda; 

Thence Northerly along the Easterly line of the Onondaga Park 
Subdivision about 0.35 feet to a point on the Southerly line of Parcel 
No. 1 conveyed to the City of Lakewood by deed recorded in Volume 11812 
Page 315 of Cuyahoga County Deed Recorda; 

Thence Westerly along the Southerly line of said Parcel No. 1 conveyed 
to the City of Lakewood 145.00 feet to a point on the Easterly line of 
st. Charles Avenue (SO feet wide); 

Thence Northerly along the Easterly line of st. Charles Avenue, as 
aforesaid, 149.64 feet to a point on the southerly line of a parcel of 
land conveyed to Cardinal Federal Savings and Loan Association by deed 
recorded in Volume 14691 Page 613 of Cuyahoga County Deed Records; 

Thence Easterly along the Southerly line·of said parcel conveyed to 
Cardinal Federal Savings and Loan Association 60.00 feet to a point at 
the Southeast corner thereof; 

Thence Northerly along the Easterly line of said parcel conveyed to the 
Cardinal Federal savings and Loan Association about 68.18 feet to a 
point on the southerly line of a parcel of land conveyed to the Second 
Federal Savings and Loan Association of Cleveland by deed recorded by 
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Torrens Title Certificate No. 104434 of Cuyahoga county Records said 
Southerly line is also the Westerly prolongation of the Northerly line 
of said Sublot No. 5 in the Belle Avenue Allotment; 

33 

Thence Easterly along the Southerly line of said parcel conveyed to the 
Second Savings and Loan Association of Cleveland and along the Westerly 
prolongation of the Northerly line of said Sublet No. 5 and along the 
Northerly line of said Sublet No. 5 a distance of about 235.11 feet to a 
point on the Westerly line of Belle Avenue, as aforesaid, and the place 
of beginning, be the same more or less but subject to all legal 
highways. 
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Community Health Care Center 
Property Address: 1440 Belle Avenue 

Situated in the City of Lakewood, County of cuyahoga and State of Ohio and 
known as being the Northerly 43.50 feet of sublet No. 10 in the Belle 
Allotment as shown by the recorded plat in Volume 41 of Maps, Page 23 of 
Cuyahoga County Rdcords, and being 43.50 feet front on the Westerly side of 
Belle Avenue and extending back 162.07 feet on the Northerly line, about 
162.18 feet on the Southerly line and having a rear line of 43.51 feet as 
appears by said plat, be the same mora or leas, but subject to all legal 
highways. 
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Community Health Care center 
Property Address: 1444 Belle Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known as being all of Sublet No. 11 and the Southerly 1.50 feet of Sublet No. 
10 in the Bella Avenue Allotment, of part of Original Rockport.Township 
Section 22, as shown by the recorded plat of said Allotment in Volume 41, Page 
23 of Cuyahoga COunty Map Recorda1 said Sublet No. 11 and part of Sublet No. 
10 together form a parcel of land having a frontage of 46-50/100 feet on the 
Northerly line, 162.31/100 feet on the Southerly line and having a rear line 
of about 46.52/100 feet as appears by said plat, be the same more or less, but 
subject to all legal highways. 
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Community Health Care Center 
Property Address: 1450 Belle Avenue 

Situated in the City of Lakewood, County of Cuyahoga and State of Ohio and 
known as being Sublot No. 12 in Belle Avenue Allotment of part of Original 
Rockport Township Section No. 22, as shown by the recorded plat in Volume 41 
of Mapa, Page 23 of Cuyahoga County Recorda, and being 45 feet front on the 
Westerly aide of Belle Avenue and extending back 162.31 feet on the Northerly 
line, 162.44 feet on the Southerly line and having a rear line of 45.01 feet, 
as appears by said plat. 
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community Health Care Center 
Property Address: 1437 St. Charles Avenue 

Situated in the City of Lakewood, County of cuyahoga and State of Ohio and 
known aa being Sublet No. 65 in the onondaga Park Subdivision of part of 
Original Rockport Township Section No. 22 aa shown by the recorded plat in 
Volume 68 of Mapa, Page 34 of cuyahoga county Recorda, and being a parcel of 
land 45 feet front on the £aaterly aide of St. Charles Avenue and extending 
back of equal width 145 feet aa appears by said plat, be the same more or 
leas, but subject to all legal highways. 
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EXHIBIT B 

RESCUE SQUAD AND PARAMEDIC SERVICES 

The Lessee shall operate the Rescue Squad and Paramedic Services ("Ambulance 
Services") for the residents of the City, using ambulances purchased by the City. The Lessee 
shall bill and use best efforts to collect from third party payors and other parties, when 
applicable and/or directed by the City. The City shall reimburse the Lessee the costs associated 
with providing Ambulance Services (the "Costs"). The Costs shall be offset by payments and 
reimbursement from other parties. The City has the right to direct the Lessee on the amount 
to charge for Ambulance Services. · 

The Costs associated with providing Ambulance Services shall be estflblished using 
Medicare cost allocation principles, with the exception of depreciation expense related to 
building and ambulance vehicles which shall be excluded from Costs charged to the City. 

The Lessee agrees to provide the City with budgeted Costs to be expended for the 
following year on or before November 1 of the prior year. The City agrees to reimburse the 
Lessee such budgeted Costs on a quarterly basis. The Lessee agrees to complete an annual 
reconciliation of actual and budgeted Costs on or before January 31 of the following year. Any 
adjusted Costs arising from the reconciliation shall be paid by the appropriate party on or before 
March 15. If the City fails to reimburse the Lessee on or before March 15, Lessee may deduct 
such Costs from its Additional Payments, pursuant to Section 3.2(a) of this Lease. However, 
if the City has notified the Lessee of specific disputed Costs, the Lessee shall not deduct these 
disputed Costs from its Additional Payments until such dispute is resolved by the parties. 

The City shall have the right to conduct an annual independent audit of the Costs. 
The City shall be responsible for all costs associated with the performance of such audit. 

The Lessee shall reimburse the City for the cost of the maintenance services of the 
ambulances provided by the City to the .Lessee. 

In consideration for the City paying the Costs of providing Ambulance Services to 
the City's residents, the Lessee shall not bill City residents for use of Ambulance Services to the 
extent such arrangement does not violate controlling Medicare Regulations. Such arrangement 
shall be controlling unless the Lessee receives further direction from the City. The Lessee and 
the City shall establish educational programs to promote cost-effective utilization of Ambulance 
Services by City residents. 

The Lessee agrees that it shall not change the manner in which Ambulance Services 
are delivered without approval of the City. 
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Facility 

Lakewood Hospital .................................•..........•....•.............. 

Lakewood Hospital South Parking Garage .................................. . 

Lakewood Hospital Professional Building ................................... . 

Madison Square Medical Building ............................................ . 

Community Health Care Center ............ · ................ : .................. . 
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BUILT: 

AREA: 

191 7 

18,007 SQUARE FEET 

LAKEWOOD HOSPITAL 

A WING 

STRUCTURE: STEEL FRAME WITH CONCRETE PAN SLABS. 

VOL. 

EXTERIOR: THE EXTERIOR WALLS ARE MADE UP OF BRICK AND CONCRETE 
MASONRY. THESE WALLS APPEAR TO BE BEARING WALLS. 

ROOF: 
THE ROOF IS COMPRISED OF BUILT UP ROOFING MATERIALS. 

INTERIOR FINISHES: THE INTERIOR WALLS ARE STRUCTURAL TILE COVERED 
WITH LATHE AND 3/4• PLASTER. THE FIRST FLOOR CORRIDOR IS 
COVERED WITH HAHOGONY VENEER. ALL OTHER AREAS ARE PAINTED. 

BUILDING HEIGHTS: 
GROUND FLOOR TO FIRST FLOOR 12--6· 
FIRST FLOOR TO SECOND FLOOR 11 ·-6· 
ｓｅｃｏｾｄ＠ FLOOR TO THIRD FLOOR ll ·-6· 
THIRD FLOOR TO FOURTH FLOOR 11 ·-6· FOURTH FLOOR TO ROOF LEVEL 11 ·-6· GROUND FLOOR TO ROOF LEVEL sa·-6· 
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BUILT: 1940 REMODELED 1972 

AREA: 51,951 SQUARE FEET 

STRUCTURE: THE MAIN STRUCTURE IS STEEL FRAME WITH CONCRETE PAN 
SLABS COVERED WITH A TOPPING FOR A FLOOR THICKNESS OF 
4 1/2". ADDITIONS OF FIVE FEET TO EACH SIDE IN 1972 
ARE STEEL FRAMED WITH CONCRETE FLOORS ON FORM DECK. 

EXTERIOR: THE ORIGINAL BRICK EXTERIOR WALLS WERE REMOVED DURING 
THE REMODELING IN 1972. THE NEW EXTERIOR WALLS ARE 
MADE UP OF PREFABBED METAL PANELS AND GLASS. 

ROOF: THE ROOF IS COMPRISED OF BUILT UP ROOFING MATERIALS. 

INTERIOR FINISHES: THE INTERIOR WALLS ARE STRUCTURAL TILE 
COVERED WITH LATHE AND 3/4• PLASTER, THEN PAINTED OR 
WALLCOVERED. 

BUILDING HEIGHTS: GROUND FLOOR TO FIRST FLOOR 
FIRST FLOOR TO SECOND FLOOR 
SECOND FLOOR TO THIRD FLOOR 
THIRD FLOOR TO FOURTH FLOOR 
FOURTH FLOOR TO ROOF LEVEL 
GROUND FLOOR TO ROOF LEVEL 

, 

Exhibit C - 3 (2) -
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C WING 

BUILT: 1950 REMODELED 1972 VOL. 97-02064 PAGE 42 

AREA: 49,153 SQUARE FEET 

STRUCTURE: THE MAIN STRUCTURE IS STEEL FRAME WITH CONCRETE PAN 
SLABS COVERED WITH A TOPPING FOR A FLOOR THICKNESS OF 
4 1/2". ADDITIONS OF FIVE FEET TO EACH SIDE IN 1972 
ARE STEEL FRAMED WITH CONCRETE FLOORS ON FORM DECK. 

EXTERIOR: THE ORIGINAL BRICK EXTERIOR WALLS WERE REMOVED DURING 
THE REMODELING IN 1972. THE NEW EXTERIOR WALLS ARE 
MADE UP OF PREFABBED METAL PANELS AND GLASS. 

ROOF: SINGLE PLY RUBBER MEMBRANE WITH J• RIGID INSULATION. 

INTERIOR FINISHES: THE INTERIOR WALLS ARE STRUCTURAL TILE 
COVERED WITH LATHE AND 3/4• PLASTER, THEN PAINTED OR 
WALLCOVERED. 

BUILDING HEIGHTS: 
GROUND FLOOR TO FIRST FLOOR 
FIRST FLOOR TO SECOND FLOOR 
SECOND FLOOR TO THIRD FLOOR 
THIRD FLOOR TO FOURTH FLOOR 
FOURTH FLOOR TO ROOF LEVEL 
GROUND FLOOR TO ROOF LEVEL 

Exhibit C - J (J) -
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0 WING 97-02064 VOL. 
PAGE 

BUILT: 1968 

AREA: 52,713 SQUARE fEET 

STRUCTURE: CONCRETE FRAME WITH CONCRETE PAN SLABS COVERED WITH A 
TOPPING GIVING A TOTAL FLOOR THICKNESS OF 4 INCHES. 

EXTERIOR: THE EXTERIOR WALLS ARE BRICK AND EXPOSED CONCRETE. 

ROOF: SIGNLE PLY RUBBER MEMBRANE WITH ｊｾ＠ RIGID INSULATION. 

INTERIOR FINISHES: THE CORRIDOR WALLS ARE METAL STUDS COVERED WITH 
TWO LAYERS OF 112• GYPSUM BOARD. ALL OTHER WALLS ARE METAL 
STUDS COVERED WITH ONE LAYER OF 5/8" GYPSUM BOARD. 
ALL STAIRWELLS AND ELEVATOR SHAFTS ARE 2 HOUR RATED MASONRY 
OR SHAFT WALL CONSTRUCTION. 

BUILDING HEIGHTS: GROUND FLOOR TO FIRST FLOOR 
FIRST FLOOR TO SECOND FLOOR 
SECOND.FLOOR TO THIRD FLOOR 
THIRD FLOOR TO FOURTH FLOOR 
FOURTH FLOOR TO ROOF LEVEL 
GROUND FLOOR TO ROOF LEVEL 

Exhibit C - 3 (4) -
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E WING 

BUILT: 1968 VOL. 97-02064 PAGt: 

AREA: 65.989 SQUARE FEET 

STRUCTURE: CONCRETE FRAME WITH CONCRETE PAN SLABS COVERED WITH A 
TOPPING GIVING A TOTAL FLOOR THICKNESS OF 4 INCHES. 

EXTERIOR: THE EXTERIOR WALLS ARE BRICK AND EXPOSED CONCRETE. 

ROOF: SIGNLE PLY RUBBER MEMBRANE WITH 3" RIGID INSULATION. 

INTERIOR FINISHES: THE CORRIDOR WALLS ARE METAL STUDS COVERED WITH 
TWO LAYERS OF 112• GYPSUM BOARD. ALL OTHER WALLS ARE METAL 
STUDS ·COVERED WITH ONE LAYER OF 5/8" GYPSUM BOARD. 
ALL STAIRWELLS AND ELEVATOR SHAFTS ARE 2 HOUR RATED MASONRY 
OR SHAFT WALL CONSTRUCTION • 

BUILDING HEIGHTS: 
GROUND FLOOR TO FIRST FLOOR 
FIRST FLOOR TO SECOND FLOOR 
SECOND FLOOR TO THIRD FLOOR 
THIRD FLOOR TO FOURTH FLOOR 
FOURTH FLOOR TO ROOF LEVEL 
GROUND FLOOR TO ROOF LEVEL 

Exhibit C - J (5) -
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F WING 

BUILT: 1950 REMODELED 1972 
VOL. 97-02064 PAGE 45 

AREA: 59,886 SQUARE FEET 

STRUCTURE: THE MAIN STRUCTURE IS STEEL FRAME WITH CONCRETE PAN 
SLABS COVERED·WITH A TOPPING FOR A FLOOR THICKNESS OF 
4 l/2". ADDITIONS OF FIVE FEET TO.EACH SIDE IN 1972 
ARE STEEL FRAMED WITH CONCRETE FLOORS ON FORM DECK. 

EXTERIOR: THE ORIGINAL BRICK EXTERIOR WALLS WERE REMOVED DURING 
THE REMODELING IN 1972. THE NEW EXTERIOR WALLS ARE 
MADE UP OF PREFABBED METAL PANELS AND GLASS. 

ROOF: THE ROOF IS COMPRISED OF BUILT·UP ROOFING MATERIALS. 

INTERIOR FINISHES: THE INTERIOR WALI.S ARE STRUCTURAL TILE 
COVERED WITH LATHE AND 3/4• PLASTER, THEN PAINTED OR 
WALLCOVERED. 

BUILDING HEIGHTS: GROUND FLOOR TO FIRST FLOOR 12·-6• 
FIRST FLO'OR TO SECOND FLOOR 11 • -6 • 
SECOND FLOOR TO THIRD FLOOR 11 ·-6• 
THIRD FLOOR TO FOURTH FLOOR 11·-6• 
FOURTH FLOOR TO ROOF LEVEL 11·-6• 
GROUND FLOOR TO ROOF LEVEL sa·-6• 

Exhibit C - 3 (6) -
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AUDITORIUM 
VOL. 97-02064 PAGE 46 

BUILT: 1968 

STRUCTURE: CONCRETE FRAME WITH CONCRETE PAN SLABS COVERED WITH A 
TOPPING GIVING A TOTAL FLOOR THICKNESS OF 4 INCHES. 

EXTERIOR: THE EXTERIOR WALLS ARE PRECAST CONCRETE. 

ROOF: THE ROOF IS COMPRISED OF BUILT UP ROOFING MATERIALS. 

INTERIOR FINISHES: THE CORRIDOR WALLS ARE METAL STUDS COVERED WITH 
TWO LAYERS OF 112• GYPSUM BOARD. ALL OTHER WALLS ARE METAL 
STUDS COVERED WITH ONE LAYER OF 5/8• GYPSUM BOARD. 
ALL STAIRWELLS AND ELEVATOR SHAFTS ARE 2 HOUR RATED MASONRY 
OR SHAFT WALL CONSTRUCTION. 

BUILDING HEIGHTS: 
FIRST FLOOR TO ROOF LEVEL 

Exhibit C - 3 (7) -

LKWD-PRR292_000315

LKWD-PRR292_000315



.( 

BOILER HOUSE 
VOL. 

97-02064 PAGt: 
47 

BUILT: 1940 

STRUCTURE: STEEL FRAME WITH CONCRETE PANS. 

EXTERIOR: BRICK AND CONCRETE MASONRY. 

ROOF: THE ROOF IS COMPRISED OF BUILT UP ROOFING MATERIALS 

INTERIOR FINISHES: PAINTED MASONRY. 

BUILDING HEIGHTS: GROUND FLOOR TO ROOF LEVEL: 

( 
.. 

( ' 

Exhibit C - 3 (8) -
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CHILLER BUILDING 

BUILT: 1984 

STRUCTURE: CAST IN PLACE CONCRETE. 

EXTERIOR: BRICK AND CONCRETE MASONRY. 

INTERIOR FINISHES: PAINTED MASONRY. 

BUILDING HEIGHTS: 
SUMP BOTTOM TO FIRST FLOOR 
FIRST FLOOR TO SECOND FLOOR 
SECOND FLOOR TO THIRD FLOOR 
THIRD FLOOR TO ROOF LEVEL 
SUMP BOTTOM TO ROOF LEVEL 

Exhibit C - 3 (9) -
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ATRIUM 

BUILT: 1984 

STRUCTURE: STEEL FRAMING ON ROOF. 10" CONCRETE FLAT SLAB 
CONSTRUCTION. 

EXTERIOR: NONE 

ROOF: SINGLE PLY RUBBER MEMBRANE WITH SKYLIGHTS. 

INTERIOR FINISHES: EXPOSED MASONRY ALONG WITH 1/2" GYPSUM BOARD AND 
METAL STUDS. 

BUILDING HEIGHTS: GROUND FLOOR TO FIRST FLOOR 
FIRST FLOOR TO SECOND FLOOR 
SECOND FLOOR TO THIRD FLOOR 
THIRD FLOOR TO ROOF LEVEL 
GROUND FLOOR TO ROOF LEVEL 

Exhibit C - 3 (10) -

12·-6· 
11. -6" 
11.-6 .. 

23·-o· 
58'-6" 

. ( \ 

( 

( 

( 

( ( 

( 

( 

( 

( 

( 

LKWD-PRR292_000318

LKWD-PRR292_000318



I I 

I I 

( I 

I I 

[ I 

( ' 

VOL. 97-02064 PAGE 

LAKEWOOD HOSPITAL SOUTH PARKING GARAGE 

Six (6) Levels, 630 Parking Spaces 

A. Description of Carage 

Lakewood Hospital parking garage, approximately 215' by 189', 
1a located at the southwest corner of the intersection of Detroit Avenue 
and Belle Avenue ia L&kevaod, Ohio. The atructure vas built in two 
phaaea of construction. The firac phaae consisted of four levels of 
parkiug (ooe level oo srade aad three framed levels) and vaa completed 
io 1967. The second phaae conai&ted of building one additional level 
(preaeot roof level) over the top of thea ex1st1ng garage, aod vas · 
completed ia Juae 1975. There are four atair cowers, one io each corner 
of the garage. Construction docu.enta for both phases were prepared by 
Ramp Engineering Associates of Hanhaaaec, New York. 

The structural system for both phases consists of 9'-o" wide 
precaat, prestressed single T-beams supported on precast concrete columns 
with haunches at the support points. Poured-in-place concrete topping 
reinforced with wire mesh, is provided over the top of precast single "T" 
units. At the turnaround areas topping slabs are designed as posttensioned 
slabs spanning betweea single T-beams. One expansion joint through the 
roof ｳｴｲｵ｣ｴｵｲｾＮ＠ running north and south, vas provided at the nevly added 
top level only (roof level of Phase II construction). 

Exhibit C - 4 -
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ｕＮｋｅｾｦｲＮｦｬｏ＠ HOSP IT.t\l P!'CFESS H1f1Al BU I LO !fiG 

Th<.! ｾｕ｢Ｉ･｣ｴ＠ Slt!.! ｩｾ＠ ＼ＮＺｵｲｲｾＱＱｴｬｹ＠ improved wtth ..J :;even story 

off1ce bulldtng wh1ch hcls .Jn enclosed [Jcdestr&.Jn urL<.Jqe t<.> 

cl ncl<Jhborlng. murllcipully owned. pclckiny <Jar'"'!C to the south. 

Thts l>u1ldinq is occupied by numerous doctors ..Jnd mcdicJlly 
related bus1nesscs. Th1s is undcrst •. llldclblc due to the fact 

that Lakewood Hospital is inunediately l!ast (and acro!:s Uclle 
/\venue) fr-orn the :;ubject. 

The structure occupies rnost of the site. 1'1&cr.c is, however, 

.J p.1ved dr-iveway aLOn<:J the west . .JmJ :;out!& siul.! to a<.:corruoood..JlC a 

"dove in" banking facility. There is also a srnall frmat yar-d 

..Jrcu whtch inc! u<.lcs some 1.lnu:.;c..Jpin<J ｣ｯｭｾｯｮｬＮＡｬｬｴｳＮ＠

'l'he ､･ｳ｣ｲｩｾｴｩｯｮ＠ of these improvements 111 <Jre.Jtcr <.let.li.J 1s as 
follows: 

PAGE 5'1 .( 

( 

ｑｦｆｉｃｾ＠ UUlLDlNG ( 

t::XTI::RIOI< 

Foun<.l.:atiou: 

Fouu<.laLton 1\rc.:a: 

ｾｲＭｯｳｳ＠ ｾｬｯｵｲ＠ 1\rc.J: 

Roof: 

Windows: 

S Lore l .. ront: 

1\ge: 

Quality of Construction: 

Condition: 

INTEI!lOH 

f··loors: 

Floor ｃｯｶ･ＧｾＺ＠ lii<J: 

｜ｯＯＮｊｬｬｾＺ＠

L"CL J 111q: 

Concrete ruiufot·ccd wulls, (llers 

ＮＺｾｮ､＠ footers 

104 ｦ･ｾｯﾷｴ＠ .! Luchcs hy 10.1 ｴＮＮＺｾＮﾷｲ＠ 2 
iuches or 10,1150• :>•(II.JL· ... l<.:o.!L 

ＱＡＶＬＱＡＰﾷＵｾ＠ S'(Uull.' f<.:l.'l 

Concrete roof do.!ck with ｣ｯｭｰｯｾｩｬｩｯｮ＠
sur( ace 

Mcl.Jl c.:r:.;crncnl f IXC<.l wJrhJows 

Aluminum [r.Jmud, plutc ｹｊｾｳｳ＠
wiruJows and doors 

Uuilt in 1974-1975 

Good 

Good 

Concrete sl.:rh 1 loors 

Vtny1 tile or· c;tt('Cl 111 hullwo1ys 

.Jnd o£ f ｩ｣｣ｾ［＠ ti I c.! 111 b.J :.h rourus 

wood Crarnc, Jryw .. ll 1"-Jrtittoncd 
Wcl I 1 s 

1\cou:.; t 11.: .. .1 • q r ul t y p<.! • :.. us pc ndcd 
puncls 

ｾｸｨｩ｢ｩｴ＠ C - 5 (1) -
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I NTEIUOR - <.:on 1 • 

Clectrica1 ftxturcs: 

llt:!attng System: 

Air Conditioning: 

Sprinkler System: 

Elevators: 

Special ｙｾｲｬｴｵｲ･Ｚ［Ｚ＠

Interior Condition: 

Net Rentable Area: 

ｾｴｯｲｹ＠ IICt•jht: 

Uc.ascmen t: 

FLOOR USAGE 

BASEMENT: 

VOL. 97-02064 ｐａｇｾ＠ 52 

ＱＭＧｬｵｯｾＺ･ｳ｣ＮＺ｣ｮｴ＠ ltyht fixtures with 
riyid condutt wirtng 

G..as fired llot ｷＮＺｾｴ｣ｲ＠ system which 
hcc1L:; t111 ou'lll ,J c·cuLr,d. due ted 
system 

Central system with zone controls 

In rubbish ｳｾｵｲ｡ｧ･＠ room only 

There are three autontatic, passenyer 
elevators which have a capacity of 
2,500 pounds each. All are situated 
in the center core of the building 
and one open:; to the front ＮＺｾｮ､＠ rear 
of the building. 

(l) There is a glass unclosed ｉｊｲｩ､ｾ･＠
which provide:> c1cccss rrom the 
suiJjecL's third ｳｴ｡ｲｾ＠ level to 
ｴｨｾ＠ parking garaqe to thu south. 

(21 Tht: penthouse includes ol large 
generator which can pruduce 
electricity in emergency 
c'ondi tions. 

(3) The first floor bdnk suite in
cludes a Vdult, a "drive in 
window" facility, ｾｴ｣Ｎ＠

Good 

70,776 square teet ＱＷＬＷＰＰｾ＠ ｳｹｵ｡ｾｾ＠
feet in the 1Jc1semcuL IS yut unfinisht:d 

Seven 

full (c.an<..l (J..arttally· I lni:ohcJ) 

Approximately 1,300 square feet is fully finisht:d and 1s 
utilized for office purposes. The remainder is yet unfinlshed. 

Exhibit C - 5 (2) -
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FIRST FLOOR: 

This space is occupied by a branch bank ＮＺｾｮ､＠ other retail 
orJ.entatcd off1ces (trclvcl agency, ｲ･ＮＺｾｬ＠ ｣ｳｴ｡ｴｾＮ＠ 1nsurancc, etc.). 

SECOND TIIROUGH SEVENTII FLOOR 

These office su1tes dre generaJly occupied by doctors or 
medically orientateu businesses. All of this space is fully 
"finished off". 

Exhibit C - 5 (3) -
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MADISON SQUARE MEDICAL BUILDING 

DESCRIPTION OF IMPROVEMENTS 

VOL. 
97-02064 PAGt; 

The subject s1te is currently improved with a two story office 
building which is occupied by numerous doctors and medically 
related businesses. 

The structure occupies the southwest segment of the site. The 
remainder of the land is generally covered with three asphalt 
paved, parking lots. 

The description of these improvements in greater detail is as 
follows: 

OFFICE BUILDING 

EXTERIOR 

Foundation: 

Foundation Area: 

Gross Floor Area: 

Story Height: 

Basement: 

Walls: 

Roof: 

Windows: 

Store Front: 

Concrete reinforced walls, 
piers and footers. 

150+ feet (east) by 
110-feet (south) and 
97 feet <north) or 
15,525! square feet. 

46,120+ square feet 
(Including the english 
basement area). 

TwO· 

Full (fully finished 
for a bowling facility 
usage). 

'I 
Brick 

Steel roof deck with a 
built up surface. The 
roof is the original and 
is approximately J.4 
years old. 

Metal casement fixed 
windows (replaced in 
recent years) . 

Aluminum framed, plate 
glass w1ndows and doors. 

Exhibit C- 6 (1) -
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EXTERIOR - cont. 

Skylights: 

Age: . 

Quality of construction: 

condition: 

INTERIOR 

Floors: 

Floor Covering: 

Walls: 

Ceiling: 

Electrical Fixtures: 

Heating System: 

Air Condit1oning: 

Elevators: 

interior Condition: 

VOL. 97-02064 PAGE 55 

There are some skylights 
in the roof to provide 
sunlight to interior 
second floor suites. 

Built in 1948. 

Average to Good. 

Average to Good. 

Concrete slab floors 

Vinyl tile or carpet 
in hallways a'nd off ices; 
tile in bathrooms: carpet 
and terrazo in bowling 
alley. 

Wood frame, drywall 
partition walls and 
concrete block partition 
walls. The bowling 
alley has some wood 
paneling. 

Acoustical, grid type, 
suspended panels. 

ｆｬｵｯｲ･ｳｾｮｴ＠ light fix
tures with rigid conduit 
wiring. 

Gas fired hot water 
system. 

Nine, air conditioning 
units serving different 
areas of the building. 

There is one automatic, 
passenger elevator which 
is situated in the front 
of the buildinCJ. 

Average to Good. 

Exhibit C - 6 (2) -
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fLOOR USAGE VOL. 97-02064 PAGE 5b 

UASEMENT: 

This llo1sement is fully finished and is ut1lized Cor .:1 llowl1n'J 
o1lley usage. It includes 16 alleys, a "bar room", a pool table 
area, a seating area, two bathrooms with locker areas, etc. 

FIRST FLOOR: 

This space is occupied by a"drug store (in the southwest area) 
and offices generally occupied by medical doctors and dentists. 

SECOND FLOOR: 

These office suites are generally occupied by doctors or 
medically orientated businesses. There are also two public 
bathrooms on this level. 

LAND IMPROVEMENTS 

The land improvements are comprised, for the most part of, 
three contiguous, surface, paved parking lots. Two parking lots 
front on (and are at grade with) Madison Avenue. The lot im
mediately east of the building accomodates 34 automobiles while 
the neighboring lot to the east accomodates 26 automobiles. 
These two lots have surfaces which are in "average" condition. 

There is a large crack along the north side of the lot adjacent 
to the building. Reportedly the retaining wall will be re
placed and the crack will be repaired prior to any sale. There
fore this lot is,considered repaired as a condition of this 
valuation. 

'I 
The third lot is north of the building and the larger parking 
lot. It is at grade with Hilliard Road and is ｾｰｰｲｯｸｩｭ｡ｴ･ｬｹ＠
twelve (12) feet below the level of the previously mentioned 
lot. A metal staircase provides access from one lot to another. 
This north lot will accomodate 45 ｡ｾｴｯｭｯ｢ｩｬ･ｳＮ＠ Currently part 
of this lot's surface is being replaced and its condition is 
"average to good". 

Total parking capacity: lOS automobiles. 

Exhibit C - 6 (3) -
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COMMUNITY HEALTH CARE CENTER 

The subject site is currently improved with a three story office building which is occupied by 

child and geriatric day care centers and physician offices. 

The structure occupies the northeast segment of the site. The remainder of the land is 

covered with asphalt paved, parking lots, the most southeast segment of the site is a 

courtyard. There is a paved one way driveway exiting onto Belle Avenue to the north side 

of the structure, with outdoor parking to the north and west of the structure. 

The description of these improvements in greater detail is as follows: 

OFFICE BIDLDING 

EXTERIOR 

Foundation: 

Gross Floor Area: 

Roof: 

Story Height: 

Walls: 

Skylights: 

Windows: 

Store Front: 

concrete slab 

34,938 square feet 

flat roof, metal deck, steel joist with composition surface 

Three. 

Brick 

Glass skylights on the northeast comer of the building to 

provide light to the interior 

Metal casement fixed windows 

Aluminum framed, plate glass 

windows and doors 

Exhi.bit C - 7 (l) -
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Age: 

Quality of Construction: 

Condition: 

INTERIOR 

Floor: 

Floor covering: 

Walls: 

Ceiling: 

Elevators: 

Air Conditioning: 

Interior Condition: 

FLOOR USAGE 

VOL. 
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Built in 1990, third floor tenant space 
constructed in 1991 

Good 

Good 

poured concrete slab floors, steel joist 

Vinyl tile or carpet in hallways and offices; tile in 
bathrooms 

plaster or drywall partitioned walls 

Acoustical, grid type, suspended panels 

Two automatic passenger elevators situated in the 

northeast portion of the building 

Central 

Good 

The areas used by hospital are restricted to Geriatric Assessment - at the west end of 
the second floor, Women's Health/OB- west/ central area of third floor. Other tenants are 

physician offices and child and geriatric day care centers that are licensed/inspected by the 
state. · 

First Floor: 11,818 square feet 

Occupied by the Lakewood Hospital Child Day Care 
Center 

Exhibit C - 7(2) -
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Second Floor: 

Third Floor: 

VOL. 97-u2064 PAGE 59 

1 !,468 square feet 

Occupied by Lakewood Hospital Geriatric Assessment; 

physician offices; Education Center Health Screening and 

A New Day - Adult Day Care Center 

11 ,642 square feet 

Occupied by Northcoast Women's Health, Inc.; 

Lakewood Hospital Women's Health Center and 

Women's Health physician offices 

Exhibit C - 7 (3) -
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RESIDENTIAL HOMES 

The following properties are Residential Homes that Lessee has entered into Leasing 
Arrangements: 

1458 Belle Avenue 

1462 Belle Avenue 

1466 Belle Avenue 

1467 Belle Avenue 

1476 Belle Avenue 

1477 Belle Avenue 

1483 Belle Avenue 

1451 St. Charles Avenue 

1461 St. Charles Avenue 

1471 St. Charles Avenue 

Exhibit C - 8 -
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PAVED PARKING LOTS 

The following properties are paved parking lots: 

1463 Belle Avenue 
1466 Marlowe Avenue 

Exhibit C - 9 -
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SGHEGUI;E-1 

PAYMENT SCHEDULE 

DATE AMOUNT DUE DATE AMOUNT DUE DATE AMOUNT DUE 

March 31, 1997 $ 333,333 March 31, 2017 $ 383,333 March 31, 2037 $ 441,667 
June 30, 1997 333,333 June 30, 2017 383,333 June 30, 2037 441,667 

September 30, 1997 333,334 September 30, 2017 383,334 September 30, 2037 441,666 
March 31, 1998 333,333 March 31 , 2018 391,667 March 31, 2038 441,667 
June 30, 1998 333,333 June 30, 2018 391,667 June 30, 2038 441,667 

September 30, 1998 333,334 September 30, 2018 391,666 September 30, 2038 441,666 
March 31, 1999 333,333 March 31 , 2019 391,667 March 31, 2039 450,000 
June 30, 1999 333,333 June 30, 2019 391,667 June 30, 2039 450,000 

September 30, 1999 333,334 September 30,2019 391,666 September 30, 2039 450,000 
March 31, 2000 341,667 March 31 , 2020 391,667 March 31,2040 450,000 
June 30, 2000 341,667 June 30, 2020 391,667 June 30, 2040 450,000 

September 30, 2000 341,666 September 30, 2020 391,666 September 30, 2040 450,000 
March 31, 2001 341,667 March 31 , 2021 400,000 March 31, 2041 450,000 

June 30, 2001 341,667 June 30, 2021 400,000 June 30, 2041 450,000 
September 30, 2001 341,666 September 30, 2021 400,000 September 30, 2041 450,000 

March 31, 2002 341,667 March 31, 2022 400,000 March 31, 2042 458,333 
June 30, 2002 341,667 June 30, 2022 400,000 June 30, 2042 458,333 

September 30, 2002 341,666 September 30, 2022 400,000 September 30, 2042 458,334 
March 31, 2003 350,000 March 31, 2023 400,000 March 31, 2043 458,333 
June 30, 2003 350,000 June 30, 2023 400,000 June 30, 2043 458,333 

September 30, 2003 350,000 September 30, 2023 400,000 September 30, 2043 458,334 

( I 
March 31, 2004 350,000 March 31, 2024 408,333 March 31, 2044 458,333 
June 30, 2004 350,000 June 30, 2024 408,333 June 30, 2044 458,333 

September 30, 2004 350,000 September 30, 2024 408,334 Septemoer 30, 2044 458,334 
March 31, 2005 350,000 March 31, 2025 408,333 March 31, 2045 466,667 

June 30, 2005 350,000 June 30, 2025 408,333 June 30, 2045 466,667 
September 30, 2005 350,000 September 30, 2025 408,334 September 30, 2045 466,666 

March 31,2006 358,333 March 31 , 2026 408,333 March 31, 2046 466,667 
June 30, 2006 358,333 June 30, 2026 408,333 June 30, 2046 466,667 

I I September 30, 2006 358,334 September 30, 2026 408,334 September 30, 2046 466,666 
March 31, 2007 358,333 March 31, 2027 416,667 March 31, 2047 466,667 

June 30, 2007 358,333 June 30, 2027 416,667 June 30, 2047 466,667 
September 30, 2007 358,334 September 30, 2027 416,666 September 30, 2047 466,666 

March 31, 2008 358,333 March 31, 2028 416,667 March 31, 2048 475,000 
June 30, 2008 358,333 June 30, 2028 416,667 June 30, 2048 475,000 

September 30, 2008 358,334 September 30, 2028 416,666 September 30, 2048 475,000 
March 31, 2009 366,667 March 31 , 2029 416,667 March 31 , 2049 475,000 
June 30, 2009 366,667 June 30, 2029 416,667 June 30,2049 475,000 

September 30, 2009 366,666 September 30, 2029 416,666 September 30, 2049 475,000 
March 31 , 201 0 366,667 March 31, 2030 425,000 March 31, 2050 475,000 
June 30, 201 0 366,667 June 30, 2030 425,000 June 30, 2050 475,000 

September 30, 2010 366,666 September 30, 2030 425,000 September 30,2050 475,000 
March 31 , 2011 366,667 March 31, 2031 425,000 March 31, 2051 483,333 

June 30, 2011 366,667 June 30, 2031 425,000 June 30, 2051 483,333 
September 30, 2011 366,666 September 30, 2031 425,obo September 30, 2051 483,334 

March 31 , 2012 375,000 March 31, 2032 425,000 March 31,2052 483,333 
June 30, 2012 375,000 June 30, 2032 425,000 June 30, 2052 483,333 

September 30, 2012 375,000 September 30, 2032 425,000 September 30,2052 483,334 
March 31, 2013 375,000 March 31, 2033 433,333 March 31, 2053 483,333 
June30, 2013 375,000 June 30, 2033 433,333 June 30, 2053 483,333 

September 30,2013 375,000 September 30, 2033 433,334 September 30, 2053 483,334 
March 31, 2014 375,000 March 31, 2034 433,333 March 31, 2054 491,667 

June 30, 2014 375,000 June 30, 2034 433,333 June 30, 2054 491,667 
September 30, 2014 375,000 September 30, 2034 433,334 September 30, 2054 491,666 

March 31, 2015 383,333 March 31, 2035 433,333 March 31, 2055 491,667 
June 30,2015 383,333 June 30, 2035 433,333 June 30, 2055 491,667 

September 30, 2015 383,334 September 30, 2035 433,334 September 30, 2055 491,666 
March 31, 2016 383,333 March 31, 2036 441,667 March 31, 2056 491,667 

June 30, 2016 383,333 June 30, 2036 441,667 June 30, 2056 491,667 
September 30, 2016 383,334 September 30, 2036 441,666 September 30, 2056 491,666 

TOTAL $74,250,000 

... 
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CUYAHOGA COUNTY 

AGENCY OF INSPECTOR GENERAL 

MEMORANDUM 

To: 

Cc: 

From: 

Date: 

Re: 

Mary Louise Madigan, Social Program Administrator 5, Office of Health & Human 
Services 

Rick Werner, Director of Health & Human Services 
David Merriman, Deputy Chief of Staff- Health & 

Nailah K. Byrd, Cuyahoga County Inspector Ge 

October 9, 2014 

Advisory Opinion -Appointment to Lakewood Ho 

Trustees 

INTRODUCTION 

On July 29, 2014, you requested an opinion regarding whether your appointment to Lakewood 
Hospital Association ("LHA") Board of Trustees rBoard") violates any provisions of the 

Cuyahoga County ("County") Code ("County Code"). 

APPLICABLE COUNTY CODE SECTIONS 

Section 402.02(A): 
Misuse of Official Position - No present or former Public Official or Employee shall, 
during public employment or service or for twelve months thereafter, represent a client 

or act in a representative capacity for any person on any matter in which the Public 
Official or Employee personally participated as a Public Official or Employee through 
decision, approval, disapproval, recommendation, the rendering of advice, investigation, 

or other substantial exercise of administrative discretion. 

Section 402.02(B) of the County Code: 
Misuse of Confidential Information - No present or former Public Official or Employee 
shall disclose or use, without appropriate authorization, any information acquired by the 
Public Official or Employee in the course of the Public Official's or Employee's official 
duties that is confidential because of statutory provisions, or that has been clearly 

designated to the Public Official or Employee as confidential when that confidential 

1 
See email inqu iry; attached hereto as Exhibit A. 

Cuyahoga County Administration Headquarters 
2079 E. gth Street, Sixth Floor • Cleveland, Ohio 44115 
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designation is warranted because of the status of the proceedings or the circumstances 

under which the information was received and preserving its confidentiality is necessary 

to the proper conduct of government business. 

Section 402.02(D) of the County Code: 

Securing "Anything of Value" - No Public Official or Employee shall use or authorize the 

use of the authority or influence of office or employment to secure "Anything of Value" or 

the promise or offer of "Anything of Value" that is of such a character as to manifest a 

substantial and improper influence upon the Public Official or Employee with respect to 

that person's duties. 

Section 407.23 of the County Code: 

A. General Prohibition. Any Employee who has a conflict of interest in any matter 

before the County shall not discuss, debate, deliberate about, act upon, vote upon or 

otherwise participate in or influence the decision-making process pertaining to the 

matter in which the Employee has a conflict of interest. 

B. Employee Duty to Disclose and Seek Advice. An Employee who has or may have a 

conflict of interest in a matter which requires official action by the employee shall, 

before the matter is acted on, disclose the conflict of interest or the potential or 

alleged conflict of interest to their immediate supervisor and the Inspector General. 

The Inspector General shall review the disclosure and render an opinion as to 

whether a conflict of interests exists. If the Inspector General believes that a conflict 

of interests exists, the Inspector General shall offer guidance on the proper recusal 

procedures. If the Inspector General believes that no conflict of interest exists , the 
-- -- Employee can discuss, debate, deliberate about, act upon, vote upon or otherwise 

fully participate in deliberations on the matter. 

Secf1on 40T26o flneCounty Coae:--

A. General Prohibition . No Public Official or Employee of the County shall engage in 

secondary employment if that employment is in conflict with the proper discharge of 

official County duties or might impair the Public Officials or Employees objectivity or 

independent judgment with respect to his or her County employment duties. 

B. Duty to Disclose 

1. All Public Officials or Employees shall disclose the following type of secondary 

employment in writing to the Human Resources Department and to the Inspector 

General on an official form approved by the latter, updating this information 

whenever it changes: 

a. Any compensated employment or private business activity outside of the 

Public Official's or Employee's primary employment with the County; or 

b. Any fiduciary or pecuniary relationship, whether compensated or 

uncompensated, with an entity that receives funding from the County. 

2. Prior to accepting an additional job, such persons shall obtain official advice from 

the Inspector General, who must respond within a reasonable time based on the 

circumstances, but not to exceed ten (1 0) working days. The Inspector General 

in its discretion may limit the type of classifications of secondary employment that 

require disclosure and/or prior approval. 
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3. In situations pre-dating the adoption of Title 4 of the County Code, the covered 

person shall seek official advice from the Inspector General, within 60 days of the 
effective date of this Code. 

4. If the secondary employment is ruled a conflict of interest, the covered person 
shall either terminate that employment or face dismissal from County service, in 

compliance with existing personnel practices. 

Section 402.01 (B) of the County Code: 
"Public official or employee" means any person who is elected or appointed to an office 

or is an employee of any public agency. "Public official or employee" does not include a 

person elected or appointed to the office of precinct, ward, or district committee member 
under section 3517.03 of the Ohio Revised Code, any presidential elector, or any 
delegate to a national convention . "Public official or employee" does not include a 

person who is a teacher, instructor, professor, or other kind of educator whose position 

does not involve the performance of, or authority to perform, administrative or 
supervisory functions. 

Section 402.01 (G) of the County Code: 

"Anything of value" has the same meaning as provided in section 1.03 of the Ohio 

Revised Code and includes, but is not limited to, a contribution as defined in section 
3517.01 of the Ohio Revised Code. 

Section 407.01 (L) of the County Code: 

"Conflict of Interest" means not only a personal interest, as defined in Title 4 of the 
County Code, but also a professional or non-pecuniary interest, such as arises when 

the County attorney is precluded from representing one Public Servant because of the 
County's attorney preexisting attorney-client relationship with another Public Servant. 

Section 407.01 (R) of the County Code: 

"Employee" means any employee of the County or board, commission or agency 

member, whether in a temporary or permanent capacity. The definition applies 
regardless of whether the person is: (1) compensated or uncompensated ; (2) serving 
full time or part. 

BRIEF ANSWER 

For the reasons set forth below, the Agency of Inspector General ("AIG") is of the opinion the 
County Code does not prohibit your appointment to the Board. 

DISCUSSION AND ANALYSIS 

On April 19, 2012, pursuant to Section 407.26(B)(1) of the County Code, you disclosed your 
Secondary Employment as Council Person for the City of Lakewood ("Lakewood"). On April 

26, 2012, the AIG found that your employment as Council Person for Lakewood does not 
conflict with your position as Social Program Administrator 5 ("SPA 5") with the County Office 
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of Health & Human Services ("OHHS"). As part of your service on Lakewood City Council 

("Lakewood Council"), you were also appointed to the LHA Board.
2 

In late July 2014, due to 

an email forwarded to you by David Merriman regarding Secondary Employment, you inquired 

with the AIG whether you must also disclose your LHA Board appointment.
3 

Accordingly, the 

AIG prepared this opinion on whether your appointment to the Board violates any provisions of 

the County Code. 

As an SPA 5 with OHHS, you noted you generally function as a staff specialist and liaison 

reporting to the Senior Human Services Administrator.
4 

Specifically, your responsibilities 

include the following : 

1. Gather, analyze, and evaluate data regarding social program service delivery; 

2. Develop recommendations for improvements and enhancements; 

3. Communicate with division directors to convey advice and directives; 

4. Draft responses to sensitive press inquiries; 

5. Act as a delegate on special commissions representing OHHS.
5 

Also, there are times when you may manage large and complex social programs, supervise 

lower level social program administrators, and perform administrative functions.6 

LHA is "a non-sectarian Ohio non-profit corporation organized for charitable purposes ... " to 

manage and operate Lakewood Hospital facilities and property located in Lakewood, Ohio.
7 

According to the LHA Code of Regulations, the sole Member of the Corporation is the 

Cleveland Clinic Foundation ("Member") - an Ohio nonprofit corporation.8 All authority, 

however, of LHA is exercised by the Board .9 The Board consists of twenty-three (23) 

members including: 

1. he- rvrayor-oft akewood; 

2 In 20 II , you were appointed to fill a vacancy on the Board left by Mike Summers, who resigned from city council in 

January 20 I I to become Mayor of Lakewood. That term on the governing board ended December 31, 20 I I. See Reso lution 

No. 8478-11 ; attached hereto as Exhibit B. In 20 12, you were appointed to a full two-year term on the Board, ending 

December 31, 2013. See Resolution No. 8547-12; attached hereto as Exhibit C. Finally, in 20 14 you were appointed to a 

subsequent full two-year term on the Board. See Resolution No. 870 1-14; attached hereto as Exhibit D. According to the 

LHA Governing Board roster dated July 31, 201 4, your current term expires December 31, 20 15; attached hereto as Exhibit 

E. 
3 On September 24, 20 14, you confirmed the following to the AIG Staff by telephone: ( I) Majeed Makhlouf, Director of Law 

sent an emai l to County leaders clari fying what constitutes Secondary Employment and therefore must be disclosed; (2) 

Thereafter, David Merriman, Deputy Chief of Health and Human Services held a directors meeting with his staff to discuss 

the email; (3) After the meeting, Mr. Merriman forwarded the email from Mr. Makhloufto his staff, and finally (4) After 

receiving the email from Mr. Merriman you sent an email to the AIG requesting an ethics review. See email forwarded from 

Majeed Makhlouf; attached hereto as Exhibit F. 
4 

On July 30, 20 14, you spoke with AIG Staff by telephone regarding, among other things, your responsibilities as a SPA 5. 

See Cuyahoga County Classification Specification for SPA 5. 
5 !d. 

6 !d. 
7 Lakewood City Ordinance 51-96, Approved December 17, 1996. 
8 Lakewood Hospital Association, Code of Regulations- Art, 1., Section 1.1 
9 Lakewood Hospital Association, Code of Regulations - Art. Ill., Section 3. 1 
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2. Two (2) members of the Lakewood Council (representing the political parties with 
the largest and second largest number of representatives in Council) selected by 
Lakewood Council ; 

3. Three (3) representatives of community organizations of Lakewood nominated by 
Lakewood Council and elected by the Governing Board with the election ratified by 

\ the Member; 

4. Four (4) members, two (2) of whom are nominated by the Mayor and two (2) by the 

Lakewood Council and elected by the Governing Board with the election ratified by 
the Member; 

5. Three (3) members elected by the Member; 

6. Nine (9) members nominated and elected by the Governing Board with the election 

ratified by the Member; and 
7. The immediate past President of the Medical Staff of the Hospital. 10 

Each Trustee has the right to vote on matters coming before the Board .11 The Board elects its 

own Chairperson and Vice Chairperson. 
12 

Trustees are not: 

1. Compensated but may be reimbursed for actual and reasonable expenses incurred 
in the performance of their duties; 13 

2. Permitted to use his or her position for his or her own direct or indirect financial 
gain;

14 
or 

3. Permitted to hold public office or public employment 15 unless they are the Mayor of 

Lakewood, Lakewood City Councilmembers, or a member of the military.16 

Finally, Trustees with a conflict of interest or conflict of responsibility on any matter involving 
LHA must disclose and recuse themselves from voting on the matter in conflict - this does not 

include being a trustee or director of a subsidiary or sister entity.
17 

Trustees manage and operate Lakewood Hospital through Standing and Special Committees. 
18 

The Standing Committees include the following: 

1. Executive Committee; 
2. Finance and Audit Committee; 
3. Patient Care Committee; 
4. Community Relations Committee; and 

10 Lakewood Hospital Associat ion, Code of Regulations - Art. III. , Section 3.2 (a) (b) and (c). 
11 Lakewood Hospital Association, Code of Regulations - Art. Ill. , Section 3.2. 
12 Lakewood Hospital Associat ion, Code of Regulations - A11. VI, Section 6. 1 (a) 
13 Lakewood Hospital Associat ion, Code of Regu lations - Art. Il l. , Section 3.1 0 
Ｑ ｾ＠ Lakewood Hospital Associat ion, Code of Regulations - Art. Ill., Section 3 . II 
15 According to Kevin Butler, Director of Law for the City of Lakewood, you are like ly not disqualified due to your public 

employment as a SPA 5 for the County. Rather, because you are a Council Person for Lakewood you are exempt from this 

disqualification. In any case, it is the purview of the Board and/or the Member not the AIG to consider disqualification under 

th is Section oft he LH A Code of Regulations. 
16 Lakewood Hospital Association, Code of Regulations - Art. Ill. , Section 3.1 2 
17 

Lakewood Hospital Association, Code of Regulations - Art. III. , Section 3. 11 
18 Lakewood Hospital Associat ion, Code of Regulations - A11. V ., Section 5. 1 
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5. Governance Committee.19 

The Board may also authorize other Standing Committees, and the Executive Committee may 
appoint Special Committees to engage in limited activities to accomplish the task for which it 
was appointed. 2° Currently you serve on the Governance Committee. In an email to AIG staff 

dated August 13, 2014, you stated the Governance Committee has not met in several years 

and you therefore have not attended any meetings for the Governance Committee.
21 

The 
responsibilities of the Governance Committee nonetheless include the following: 

1. Serve as the Nominating Committee for the Board and, shall regularly review such 

matters as the composition and size of the committees of the Board , background , 
experience, skills, and disciplines needed within the membership of the Board and 
Board Officers. The Committee shall identify and recruit qualified nominees. 

2. Implement educational programs designed to enhance the leadership effectiveness 

of the Board of Trustees, including Trustee orientation, continuing education and 
self-evaluation. 

3. Identify and nominate seven (7) Trustees, from the current Trustees then in office, to 

serve on the Cleveland Clinic Health System - Western Region Board of Trustees in 

accordance with the following criteria: four (4) Trustees shall be subject to ratification 
by Member and the remaining three (3) Trustees shall be elected without any action 
by Member or the Cleveland Clinic Health System- Western Region Board of 

Trustees. 
4. Reviewing at least every two (2) years the Code of Regulations of the Hospital and 

its affiliates, and evaluating all proposed amendments to the same. 
5. Establishing and reviewing the compensation and performance of the executive 

management of the Hospital. The committee shall review the compensation and 
performance of each of the designated persons at least annually to ensure that their 

------respective-compensation-is consistent with fair market-vallle-for- serviGes-rendered'-;"". ----

6. Oversight of the CCHS-WR corporate compliance program as it relates to the 
Hospital and report on the same to the full Board at each regularly scheduled 

meeting.22 

A review of the AIG Case Management and Tracking System indicates LHA is not a registered 

contractor with the County. Jennifer Howard, County Fiscal Officer for the Office of 
Procurement & Diversity, confirmed LHA does not have any current contracts with the County. 

Additionally, Lennon Taylor from the Office of the Fiscal Officer confirmed LHA has no 
encumbrances with the County. 

Public Official or Employee 
Section 402.01 (B) of the County Code defines a public official or employee as any person who 
is elected or appointed to an office or is an employee of any public agency. In addition, 

19 
Lakewood Hospital Association, Code of Regulations - Art. V ., Section 5. 1 

20 Lakewood Hospital Associat ion, Code of Regulations - Art. V., Section 5. 1 
21 

See email; attached hereto as Exhibit G. 
22 

Lakewood Hospital Association, Code of Regulations - Ar1. V., Section 5.6 
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Section 407.01 (R) of the County Code defines an Employee as any employee of the County or 

board , commission or agency member, whether in a temporary or permanent capacity. The 

definition applies regardless of whether the person is: (1) compensated or uncompensated; (2) 
serving full time or part. As an SPA 5 with the OHHS you are an employee for purposes of 

Chapters 402 and 407 of the County Code. You, therefore, are subject to the guidelines 
established by the County Code and prohibitions therein. 

Improper Use of Authority or Influence of Position 

Section 402.02(0) of the County Code23 prohibits public officials and employees from using 
authority or influence of their office to secure "anything of value"24 or the promise or offer of 

"anything of value" that is of such a character as to manifest a substantial and improper 
influence upon the public official with respect to his or her duties. When interpreting the Ohio 

Revised Code ("R.C.") Section that mirrors Section 402.02(0) of the County Code, the Ohio 
Ethics Commission ("OEC") has stated the following : 

The Commission has reasoned that the public interest could be adversely 

affected when a public servant receives compensation for private activities if the 
compensation is paid as a result of the public servant's use of, or failure to 

exercise, his official authority, or if the receipt of compensation could impair the 
performance of public duties and therefore burden public resources entrusted to 
the public servant in favor of his own personal financial interests. 25 

R.C 1 02.03(0) prohibits a public official from participating in deliberations, voting , 
or otherwise using this official position with regard to the interests of an 
organization where he is an officer or board member of the organization. 26 

In further clarifying this guidance, the OEC stated a public official is prohibited from making 
---recommendations- or- otherwise- using his position with his- f}ublie-emf}leyer...,fermally- er:---

informally, to secure anything of value for his/her outside employer/board/association. 

As previously stated, LHA does not currently have contracts or encumbrances with the County. 
Based on the facts as presented, it is the opinion of the AIG that Section 402.02(0) of the 
County Code does not prohibit you from serving on the Board. Should LHA seek to contract 

with the County, however, you are prohibited from making recommendations or 
otherwise using your position as an SPA 5, formally or informally, to secure anything of 

value for LHA, its member agencies, or the Board. Also, be advised, should your capacity, 
obligations, or responsibilities on the Board change, you should seek additional guidance from 
the AIG. 

Misuse of Confidential Information 

23 
See also R.C. I 02.03(0). 

24 
The term "Anything of Value" is defined in Section 402.0 I (G) of the County Code as having the same meaning as in 

Section 1.03 of the R.C. Section 1.03 creates a broad definition - includes "every other thing of value." 
25 

Ohio Ethics Opinion No. 96-004. 
26 I d. 
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Section 402.02(B) of the County Code states no present or former Public Official or Employee 
shall disclose or use, without appropriate authorization, any information acquired by the Public 

Official or Employee in the course of the Public Official's or Employee's official duties that is 

confidential because of statutory provisions, or that has been clearly designated to the Public 
Official or Employee as confidential when that confidential designation is warranted because of 

the status of the proceedings or the circumstances under which the information was received 
and preserving its confidentiality is necessary to the proper conduct of government business. 

Therefore, during your service on the Board, you are prohibited from disclosing or 

using, without appropriate authorization, any confidential information acquired in the 
course of your official duties as an SPA 5. 

Secondary Employment 

Pursuant to Section 407.26 of the County Code, Public Officials or Employees of the County 

are prohibited from engaging in secondary employment if that secondary employment is in 
conflict with proper discharge of official County duties or might impair the Public Official's or 

Employee's objectivity or independent judgment with respect to his or her County employment 
duties. The purpose of LHA and the Board is to manage and operate Lakewood Hospital 

facilities and property. This purpose does not appear to conflict with your above
described duties as an SPA 5 with the OHHS. 

Section 407.26(B)(1 ) of the County Code further requires all Public Officials or Employees to 
disclose the following type of secondary employment in writing to the Human Resources 

Department and to the AIG on an official form approved by the latter, updating this information 

whenever it changes: (a) Any compensated employment or private business activity outside of 
the Public Official's or Employee's primary employment with the County; or (b) Any fiduciary or 

pecuniary relationship, whether compensated or uncompensated , with an entity that receives 
funding from the County. 

For purposes of the Uniform Fiduciary Act, a person is a "fiduciary" if he is an officer of a public 

or private corporation, a public officer, or any person acting in a fiduciary capacity for any 

person, trust, or estate. See R.C. 1339.03(B). The word "fiduciary" is defined in the Random 
House Webster's Unabridged Dictionary as "a person to whom property or power is entrusted 
for the benefit of another," and "of, based on, or in the nature of trust and confidence, as in 
public affairs. "27 Applying these definitions of fiduciary to your Trustee duties as defined in the 

LHA Code of Regulations, it is clear you have a fiduciary relationship with LHA and therefore 
are entrusted with power to act on behalf of LHA. However, because you are neither 

compensated for your service on the Board, nor is LHA an entity that receives funding 

from the County, you are not required to submit a Secondary Employment Disclosure 
Form disclosing this secondary employment. 

Misuse of Official Position and County Resources. Improper Compensation 

Although you are not prohibited from serving on the Board, keep in mind Section 402.02(A) of 
the County Code prohibits you from representing LHA before any County agency or 
department on any matter in which you have personally participated during your 

27 Random House Webster's Unabridged Dictionary 714, ( 1997). 
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employment with the County and for up to one year after your County employment 

terminates. The County Code also prohibits the following : 

1. Using County time, facilities, or resources to perform work for the Board;
28 

2. Rendering service for compensation that are your duties to provide as an SPA 
5;29 

3. Refraining from or rendering any service or otherwise foerforming your duties 
with the County in order to secure a position with LHA; 

0 
or 

4. Recommending LHA as a future or continuing contractor entity.
31 

For the foregoing reasons, it is the opinion of the AIG your service on the Board does not 

violate any provisions of the County Code. 

The opinion rendered in this memorandum is solely the opinion of the Agency of 
Inspector General with regard to its interpretation of the Cuyahoga County Ethics Law. 

This opinion expressly does not address the application or enforcement of any 
corresponding Ohio Revised Code Sections. Nor is this opinion binding on any 

external entity, including, but not limited to, the Ohio Ethics Commission. 

28 Section 407.12 of the County Code; also see OEC Ad visory Opinion 89-006. 
29 Section 405.0 I (A) of the County Code; also see OEC Advisory Opin ion 89-006. 
30 !d. 

31 !d. 
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laTia Adams 

From: 

Sent: 

To: 

Subject: 

Nailah Byrd 

Tuesday, July 29, 2014 10:03 PM 

LaTia Adams 

Fwd: Board Service 

Please forward to andrea and vallisa. V ali sa shoukd handle 

Also make sure becca records 

Thanks 

Sent l'rom tho;: Samsung Galaxy Rugby Pro. an AT&T LT[ ｳ ｭ｡ＱＱｰｨ ｯ ｮｾ＠

-------- Original message --------

From: Mary Louise Madigan <mlmadigan@cuyahogacounty.us> 

Date: 07/29/2014 11:21 AM (GMT-05:00) 

To: Rick Werner <rwemer@cuyahogacounty.us>,David Merriman <dmerriman@cuyahogacounty.us>,Nailah 

Byrd <nbyrd@cuyahogacounty.us> 

Subject: Board Service 

All, 

Following up on David Merriman's email of 7/23/141 want to make sure you are aware of my service on the Lakewood 

Hospital Association Board of Trustees. I serve because of my second job on Lakewood City Council for which I 

submitted a secondary employment form. 

ＭＭ ｈ･ｲ･ ｾ ｩｳ Ｍ ｡ ｾ ､･ｳｅｲｩｰｴｩｯｮ＠ of-the-governance: ______ _ 

The Governing Board will be composed of twenty-three members consisting of the Mayor of the City; two 

members of the Council of the City (representing the political parties with the largest and second largest 

number of representatives in Council) selected by Council; three representatives of community organizations 

of the City nominated by the Council of the City and elected by the Governing Board with the election ratified 

by the Member; four members, two of whom are nominated by the Mayor and two by the Council and elected 

by the Governing Board with the election ratified by the Member; three members elected by the Member; 

nine members nominated and elected by the Governing Board with the election ratified by the Member; and 

the immediate past President of the Medical Staff of the Hospital. The Governing Board will elect its own 

Chairperson and Vice Chairperson. The meetings of the Governing Board shall be open to the public to assure 

full disclosure of the operations of the Hospital unless the Governing Board determines that public discussion 

or action by the Governing Board wou ld be detrimental to the interests of the patients of the Hospital or the 

welfare of the residents of the City or the Hospital. 

I regularly submit an Ethics Report to the State of Ohio. 

Please let me know if I need to do anything more or give you any more information. 

Thank you. 

Mary Louise 

1 
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RESOLUTION NO. 8478-11 

AMENDED ON THE FLOOR 1/18/11. 

BY: Bullock, Butler, 'Jut is, Madigan, 

Nowlin, Powers. 

A RESOLUTION to take effect immediately provided it receives the affirmative vote of at least 

five {5) members elected to Council otherwise, it shall take effect and be in force after the earliest period 

allowed by law to appoint '((lll!'l ｾｾｾｾ･Ｎ＠ ｾＮｊＬｩｦｮ＠ as · , Trustee of the Lakewood Hospital 

Association Board for the unexpir d ｴｦｩｶ･ｹｾ＠ term, endi Decembe 31, rrl· 
｣ＮＮｾ＠ Ｍ･ｴｾ｣ｾ｣＠ ｾｏｩｦ＠

WHEREAS, this Council by a vote of at least five (5) members elected thereto determines that 

this x:esolution is an emergency measure, and that this resolution. shall take effect at the earliest date 

possible as set forth in ARTICLE III, SECTONS 10 and 13 ofthe SECOND AMENDED CHARTER OF 

THE CITY OF LAKEWOOD, and that it is necessary for the irrimediate preservation of the public 

pfoperty, health and safety, and to provide for the usual daily operation of municipal departments and in 

6rder to fulfill the requirements set forth in the lease agteement between the City of Lakewood .and 

Lakewood Hospital; · now therefore, 

BE IT RESOLVED BY THE CITY OF LAKEWOOD, STATE OF OFIIO fh . 

tv\ Q.)C ｾ＠ ott'l (...1 ｾ＠

. Section 1. . That ｾｯＮｾｮ｣ｩｬ＠ hereby appoints tnHt Lvtk. rt1J(¥.-"l . · ｡ｳｾ＠ ﾷｓｾ･ｳｩｊ＠ Trustee of 
the Lakewood Hospital Association Board for the unexpired ｾｴ･ｲｭ＠ endmg December 31, f6'9. 

q ｾｉＯ＠

Section 2. It is found and determined that all formal actions of this Council concerning and 

relating to the passage of this resolution were adopted in an open meeting of this council, ar1d that all such 

deliberations of this Council and any of its col:nmittees that resulted in such formal action, were iri 
meetings open to the public, in compliance with all legal requirements. 

Section 3. That this resolution is hereby declared to be an emergency measure necessary for 

the immediate preservation of the public peace, property, health, safety and ｷ･ｬｦｾ･＠ in the City and for the 

usual daily operation of the City for the reasons set forth and defmed and provided it receives the 

affirmative vote of at least five (5) of its members elected to Council, this resolution shall take effect and 

be in force immediately upon its adoption by the Council a:nd approval by the Mayor otherwise, it shali 

take effect \tild be in force after the earliest period allowed by law. 
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RESOLUTION NO. 8547-12 
·' 

REFERRED TO THE COMNITTEE OF THE WHOLE 
1/17/12. 

BY: Anderson, Bullock, Juris , Madigan, 
Nowlin, Powers, Smith. 

A RESOLUTION to take effect immediately provided it receives the affirmative vote of 

at least five (5) members of Council otherwise, It shall take effect and be in force after the 
earliest period allowed by law to appoinfMary Louise ｈ｡､ｩｧｾｾ＠ a an ex-officio Trustee of the 

Lakewood Hospital Association Board for a full two-year term, ending December 31, 2013. 

WHEREAS, this Council by a vote of at least five (5) of Its members determines that this 

resolution is an emergency measure, and that this resolution shall take effect at the earliest 

date possible as set forth in ARTICLE III, SECTONS 10 and 13 of the SECOND AMENDED 

CHARTER OF THE CITY OF LAKEWOOD, and that it is necessary for the immediate preservation 

of the public property, health and safety/ and to provide for the usual dally operation of 

municipal departments in that this position is currently vacant. Now Therefore, 

BE IT RESOLVED BY THE CITY OF LAKEWOOD, STATE OF OHIO 
. . Mary Louise Madigan 

Section 1. That Council hereby appomts as an ex-officio 

Trustee of the Lakewood Hospital Association Board for a full two-year term1 ending December 

31/ 2013. 

Section 2. It is found and determined that all formal actions of this Council 

concerning and relating to the passage of this resolution were adopted in an open meeting of 

this council, and that all such deliberations of this Council and any of its committees that 

resulted in such formal action1 were In meetings open to the public, in compliance with all legal 

requirements. 

Section 3. That this resolution is hereby declared to be an emergency measure 
necessary for the immediate preservation of the public peace, property, health, safety and 

welfare in the City and for the usual daily operation of the City for the reasons set forth and 

defined in the preamble to this resolution1 and provided it receives the affirmative vote of at 

----4 east-five-(5}-Members-of-€ouncil- this-resolution shall take effeet-and-be in-foree-immedlately'-----

upon its adoption by the Council and approval by the Mayor otherwise, It shall take effect and 

be in force after the earliest period allowed by law. 

Adopted: 6.0 ｲｾ＠ ' 1 :z.o 12.-

President 

Clerk 

Approved: d J ﾷ ｾＬ＠ L-01 /"L 
I ｍｬｾ＠

Mayor 
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RESOLUTION NO. 8701-14 

REFERRED TO THE CO.NNITTEE OF THE WHOLE 
1121/14. 

BY: Anderson, Bullock, Juris, 

Madigan, Harx, Nowlin, O'Leary. 

A RESOLUTION to take effect immediately provided it receives the affirmative vote 

of at least five members of Council, or otherwise to take effect and be in force after the earli

est period allowed by law, appointing ｟Ｚ Ｚ Ｎ ｾｾｾｩｳ･＠ Madigan as an ex-officio coun

cilmember to the Lakewood Hospital Association Governing Board, for the term beginning 

January I, 2014 and ending December 31,2015. 

WHEREAS, Council is obligated to appoint two ex-officio members of Council to 

the Lakewood Hospital Association Governing Board, in accordance with Section 9.2(j)(ii) 

of the lease agreement between the City of Lakewood and the Lakewood Hospital Associa

tion; and 

WHEREAS, this Council by a vote of at least five of its members determines that this 

resolution is an emergency measure and that it shall take effect at the earliest date possible as 

set forth in Article III, Sections I 0 and 13 of the Second Amended Charter of the City of 

Lakewood, and that it is necessary for the immediate preservation of the public prope1ty, 

health and safety, and to provide for the usual daily operation of municipal departments in 

that the position to be occupied by this appointee is currently vacant; now, therefore 

BE IT RESOLVED BY THE CITY OF LAKEWOOD, OHIO: 

Section 1. Council appoints Mar)i":tli:5uf£Jf!·.;.Nadigan as an ex-officio coun-

cilmember to the Lakewood Hospital Association Governing Board, for the term beginning 

January 1, 2014 and ending December 31, 2015. 

Section 2. It is found and dete1mined that all formal actions of this Council concern-

ing and relating to the passage of this resolution were passed in open meetings of this Counci.------

and that all deliberations of this Council and any of its committees that resulted in such ac-

tions were in meetings open to the public and in compliance with legal requirements. 

Approved: 
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Lakewood Hospital Association Governing Board as o1 July 31, 2014 
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.. 

Valissa Howard 

From: Mary Louise Madigan 

Sent: 

To: 

Wednesday, September 24, 2014 4:59 PM 

Valissa Howard 

Cc: David Merriman 

Subject: FW: Secondary Employment and Financial Disclosure Requirements 

Hi, Valissa. 

This is the email from David that gave me- and lots of others- guidance. You can see that the AG was copied on 

Majeed's origina l email. 

Thanks again for being so pleasant to work with . 

ML 

From: David Merriman 

Sent: Wednesday, July 23, 2014 5:13PM 

To: PATRICIA RIDEOUT; 'TRACEY MASON'; Ruth Gillett; Rebekah Dorman; Luis Vazquez; Robin Martin 

Cc: Rick Werner; Mary Louise Madigan 

Subject: FW: Secondary Employment and Financial Disclosure Requirements 

Please see the below email that follows up on the monthly HHS administrators' meeting discussion on 

secondary employment and financial disclosures. 

Thanks 

David 

From: Majeed G. Makhlouf 

Sent: Tuesday, July 22, 2014 12:32 PM 

To: Ed FitzGerald; Matt Carroll; Richard Luchette; Emily Lundgard; Larry Benders; Frank Bova; James Boyle; Melinda Burt; 

Norberta Colon; Melvin Davis; Juanita Geter; Tanya Hairston; Elise Hara; Nora Hurley; Nathan Kelly; David Merriman; Jeff 

Mowry; Mark Parks; Andrea Rocco; Jennifer Scofield; Kenneth Surratt; Bonnie Teeuwen; Rick Werner; William Sheehan; 

Laura Roche; She lley Davis; Kenneth Mills 

Cc: Nailah Byrd; Law 

Subject: Secondary Employment and Financial Disclosure Requirements 

We wanted to make sure that there is some clarity with the differing provisions in the County's Ethics 

Code regarding "secondary employment" and "financial disclosure" requirements. These are separate 

requirements, which can cause quite a bit of confusion. I sought some clarification about some of the 

provisions in the secondary employment provision from the Inspector General, and she reported that her 

office is going to be issuing advisory opinions as guidance, especially for the passive income components 

of the secondary employment provisions. I will make sure to circulate those opinions when they are 

issued. In the meantime, I wanted to send you this email so that you have some immediate guidance: 

A. Secondary Employment: This applies to ALL county officials and employees without regard to how 

high or low they rank. The poorly named "secondary employment" provision applies to much more than 

secondary employment. The requirement is in Section 407.26 in the County Code 

(http://code.cuyahogacounty.us/en-US/CCRC-T4C407.aspx), which provides: 

1 
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{/Section 407.26 Secondary Employment 

1. General Prohibition. No Public Official or Employee of the County shall engage in secondary employment if that 

employment is in conflict with the proper discharge of official County duties or might impair the Public Officials 

or Employees objectivity or independent judgment with respect to his or her County employment duties. 

2. Duty to Disclose 

1. All Public Officials or Employees shall disclose the following type of secondary employment in writing to 

the Human Resources Department and to the Inspector General on an official form approved by the 

latter, updating this information whenever it changes: 

1. Any compensated employment or private business activity outside of the Public Official's or 

Employee's primary employment with the County; or 

2. Any fiduciary or pecuniary relationship, whether compensated or uncompensated, with an 

entity that receives funding from the County. 

2. Prior to accepting an additional job, such persons shall obtain official advice from the Inspector General, 

who must respond within a reasonable time based on the circumstances, but not to exceed ten (10) 

working days. The Inspector Genera l in its discretion may limit the type of classifications of secondary 

employment that require disclosure and/or prior approval. 

3. In situations pre-dating the adoption of Title 4 of the County Code, the covered person shall seek official 

advice from the Inspector Genera l, within 60 days of the effective date of this Code. 

4. If the secondary employment is ruled a conflict of interest, the covered person shall either terminate 

that employment or face dismissal from County service, in compliance with existing personnel 

practices." 

Here are the answers to some FAQs: 

i. Does this requirement apply to everyone? Yes. 

ii. Do I have to report passive income? The requirement applies to both compensated 
employment AND private business activity. The other engagement does not have to be 
employment. 

---J'ii. Do...Utcuz.e_tru:.eport sendng on aboard in my individual capacity? Yes. For example, I had to go 
through this requirement for serving on the Board of Trustees of the Cleveland Metropolitan Bar 
Association. If you sit on the board of a non-profit, your church, or your child's school, you have to 

report it to the Inspector General. 

iv. Do I have to report serving on a board in my capacity as a county employee or if I am 

appointed to the Board by the County? No. I verified this issue with the Inspector General who 
confirmed that if you are appointed to the Board by the County, or if you sit on a board by virtue 

of being a county employee, you do not have to file the form with the Inspector General for such 
official activity. This is true even if the board on which you sit is not a governmental board-e.g., 
Gateway Board, CCCFDC, Land Bank, etc. 

v. How often do I have to file this form? You only need to report/seek approval for the activity 
once, and you need to keep updating the form when your situation changes. So, in my example, I 

already filed my form for serving on the Board of Trustees of the Bar Association. l don't have to 
keep reporting it again every year, etc. If, however, I join another board, l have to report joining 

the new Board. 
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B. Financial Disclosure Requirements: This filing requirement is annual by April15 of every year, 

and it only applies to the high level individuals listed in Section 407.29 of the County Code 

(http: 1/code.cuyahogacounty.us / en-US/CCRC-T4C407.aspx), which provides: 

"Section 407.29 Additional Financial Disclosure Requirements 

1. Filing Requirements. Pursuant to, and in addition to the financial disclosure filing procedures contained 

in Ohio Revised Code Section 102.02, individuals occupying the following positions shall file with the 

Inspector General, unless required by Ohio law to file with the Ohio Ethics Commission, the disclosure 

statements described in Ohio Revised Code Section 102.02 on a form prescribed by the Ohio Ethics 

Commission: 

1. Officers and Directors appointed pursuant to Article V, Section 7.03, Section 8.02, Section 

10.01, and Section 11.03 of the Cuyahoga County Charter; 

2. Department or Division Directors that directly report to the County Executive or County 

Prosecutor; 

3. The Inspector General; 

4. Chief of Staff and/or First Assistant to the County Executive, County Council or County 

Prosecutor; 

5. Deputy Chiefs of Staff reporting directly to the County Executive's Chief of Staff; 

6. Directors, Deputy Directors, Admini strators or similarly titled employees that report directly to 

the individuals identified in Subsections 1, 2 and 3 above; 

7. Board of Revision Hearing Officers; and 

8. Clerk of County Council. 

2. Filing Deadlines. 

1. In addition to the Ohio Ethics Commission financial disclosure filing deadlines in ORC Section 

102.02, the filing deadline for the 2011 financial disclosure forms shall be submitted to the 

Inspector General no later than July 2, 2012. 

2. In addition to the Ohio Ethics Commission financial disclosure filing deadline in ORC Section 

102.02, the filing deadline for all subsequent annual financial disclosure form s shall be April 

15th of each year. If the filing deadline falls on a non-County business day, the filing deadline 

shall be extended to the next regular County business day." 

Hope this helps. 

Thanks. 

Majeed G. Makhlouf, Di rector 

Cuyahoga County Depmiment of Law 

Courthouse Square 

310 West Lakeside Avenue. 7th floor 

Cleveland. Ohio 44 11 3 

Tel : ('216) 698-6464 / Fax: (1 16) 698<?744 

Di rect: (216) 698-6549 

legal.cuyahogacounty .us ! mmakh!Ol!f@cuyahogm:ounty. us 

This e-mail and any attachments to it may be privileged, confidentiaL or contain trade secret information. If this 

e-mail was sent to you in error, please notify me inm1ediately by reply e-mail and please inm1ediately delete and 

do not use, disseminate. retain, print, or copy the e-mail or its attachments. 
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Valissa Howard 

From: 

Sent: 

To: 

Subject: 

Hi, Valissa. 

I was appointed in May, 2011. 

Mary Louise Madigan 

Wednesday, August 13, 2014 9:47 AM 

Valissa Howard 

RE: Follow up questions re: Lakewood Hospital Association 

I am Governance but haven't ever attended, since I didn't know I was on it. And, they (Governance) hasn't 

met for a few years- I asked when I learned I was on the committee. 

Thanks. 

Mary Louise 

From: Valissa Howard 

Sent: Monday, August 11, 2014 10:26 AM 

To: Mary Louise Madigan 

Subject: RE: Follow up questions re: Lakewood Hospital Association 

Okay. Thanks. 

From: Mary Louise Madigan 

Sent: Monday, August 11, 2014 10:25 AM 

To: Valissa Howard 

Subject: RE: Follow up questions re: Lakewood Hospital Association 

No but I'll find out. It has been a while. 

From: Valissa Howard 

Sent: Monday, August 11, 2014 9:56AM 

To: Mary Louise Madigan 

Subject: RE: Follow up questions re: Lakewood Hospital Association 

Thank you. Also, do you remember the date you were appointed to the Board of Trustees? 

From: Mary Louise Madigan 

Sent: Monday, August 11, 2014 9:49 AM 

To: Valissa Howard 

Subject: RE: Follow up questions re: Lakewood Hospital Association 

Hi, Valissa. 

Sorry I just got to this. 

I don 't serve on any of the committees. If I've been assigned to one, I don't know it. I serve only on the Board 

of Trustees. 

I asked the admin person to confirm that I'm not on any committees so I'll get back to you. 

Thanks. 

Mary Lousie 
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From: Valissa Howard 

Sent: Tuesday, August 5, 2014 2:43 PM 

To: Mary Louise Madigan 

Subject: Follow up questions re: Lakewood Hospital Association 

Mary Louise: 

I have two follow up questions: 

1. Which one of the following st anding Board ofTrustee committees are you on? 

a. Executive Committee 

b. Finance and Audit Committee 

c. Patient Care Committee 

d. Community Relations Committee 

e. Governance Committee 

f. Other (please specify) 

2. Are you on any Special Committees? If so, please specify. 

Thank you, 

Va lissa 

Va lissa Turner Howard 

Assistant Inspector General, Investigation and Compliance 

Agency of Inspector General 

Cuyahoga County of Ohio 

--207-9-E-.-Qth,&ixth-f:IGGr:-------------------------------

Cieveland, Ohio 44115 

(216) 698-2675(office) 

(216) 698-2218 (fax) 

vhoward@cuyahogacounty.us 
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

 
 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
MANDY J. GWIRTZ 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

April 29, 2015 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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Christopher M. DeVito, Esq. 
April 29, 2015 
Page 2 
 
 
be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHA board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

Direct dial: (216) 529-6034 
kevin.butler@lakewoodoh.net 

 

 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
ASHLEY L. BELZER 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I have enclosed a revised version of my letter dated April 29, 2015, related to your April 14 

litigation demand.  The revised version of my letter merely corrects a typographical error in the 

final paragraph of the second page, as Wendy Summers serves on the LHF board, not the LHA 

board.  She has not served on the LHA board. 

 

Very truly yours,  

 

 

 

Kevin M. Butler 

 

LKWD-PRR292_000362

LKWD-PRR292_000362



 

 
LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

 
 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
MANDY J. GWIRTZ 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHF board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Wednesday, April 29, 2015 2:51 PM
To: Butler, Kevin
Subject: FW: Questions -- Lakewood Hospital Question

 
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 29, 2015 12:52 PM
To: Mladek, Jennifer
Subject: Questions -- Lakewood Hospital Question

 
Jennifer:
 
I’m going to have to bother you with a few questions regarding the Lakewood Hospital question.
 
I’m sorting out the facts in Mr. Butler’s request letter.
 
The mayor and two council members serve as ex-officio members of the LHA.   
 
A city council member, Ryan Nowlin, is a partner in a law firm that represents the foundation on
general matters.  (I refer to the LHF as the foundation to avoid any confusion that may result
from misreading or mistyping).
 
The law firm does not represent the foundation on any matter that may potentially go before city
council for a decision regarding the closing of Lakewood Hospital.   

 
An associate attorney in the law firm serves as an unpaid trustee on the board of the foundation

 
A partner in the law firm serves as an unpaid trustee of the LHA.
 
My question is:
 
Is the law partner in the law firm that serves as an unpaid trustee of the LHA one of the two
council members serve as ex-officio members of the LHA?  
 
Also, what happens to the foundation if the proposed terms in the letter of intent is approved?
  The letter that was sent to us in March from Marx and O’Leary says that it calls for the
dissolution of the foundation and the disposition of its assets.  
 
Mr. Butler’s letter does not make any reference to the fate of the foundation.    I don’t want to
mix any facts in Mr. Butler’s letter with the facts in the earlier letter.
 
I’d like to provide you with an opinion as soon as possible.
 
Thanks
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
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Telephone: (614) 466-7090
Fax: (614) 466-8368

CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are
not the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

 
 
 

 
                             

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

LKWD-PRR292_000373

LKWD-PRR292_000373



From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Thursday, April 30, 2015 8:02 AM
To: Rawski, John (John.Rawski@ethics.state.oh.us)
Subject: FW: Questions -- Lakewood Hospital Question

John,
 
Please see the responses below.
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 29, 2015 12:52 PM
To: Mladek, Jennifer
Subject: Questions -- Lakewood Hospital Question

 
Jennifer:
 
I’m going to have to bother you with a few questions regarding the Lakewood Hospital question.
 
I’m sorting out the facts in Mr. Butler’s request letter.
 
The mayor and two council members serve as ex-officio members of the LHA.   [Correct.]
 
A city council member, Ryan Nowlin, is a partner in a law firm that represents the foundation on
general matters. [Correct.] (I refer to the LHF as the foundation to avoid any confusion that may
result from misreading or mistyping).
 
The law firm does not represent the foundation on any matter that may potentially go before city
council for a decision regarding the closing of Lakewood Hospital.  [Correct.]

 
An associate attorney in the law firm serves as an unpaid trustee on the board of the foundation
 [Correct.]

 
A partner in the law firm serves as an unpaid trustee of the LHA.  [Correct.]
 
My question is:
 
Is the law partner in the law firm that serves as an unpaid trustee of the LHA one of the two
council members serve as ex-officio members of the LHA?  [No.  By way of background, the
two ex officio councilmembers serving on LHA are Mary Louise Madigan and Tom Bullock. 
The councilman whose law partner serves as an unpaid trustee of LHA is Ryan Nowlin.  The
name of Councilman Nowlin’s law partner serving on LHA is Joseph Gibbons (not an elected
official).]
 
Also, what happens to the foundation if the proposed terms in the letter of intent is approved?
  The letter that was sent to us in March from Marx and O’Leary says that it calls for the
dissolution of the foundation and the disposition of its assets.  [I am uncertain what happens to
the foundation if the terms in the letter of intent are approved.  The foundation was formed many
decades ago, when Lakewood Hospital was still city-run, as a means to support the hospital, so
without a hospital its future would be in question.  My understanding is that the foundation is
currently receiving advice on that question from its outside counsel (not the law firm in which
Councilman Nowlin is a partner).  However, I can say unequivocally, based on Councilman
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Nowlin’s representations to me, that his law firm is not currently representing the foundation on
any matter that would touch on what happens in answer to that question.]
 
Mr. Butler’s letter does not make any reference to the fate of the foundation.    I don’t want to
mix any facts in Mr. Butler’s letter with the facts in the earlier letter.
 
I’d like to provide you with an opinion as soon as possible.
 
Thanks
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368

CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are
not the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

 
 
 

 
                             
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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March 14, 2016 

Page 2 

 

 

 

 

A copy of Judge Friedman’s journal entry is enclosed.  As you can see, any claims concerning 

the alleged illegal deliberations of City Council concerning Ordinance 49-15 would be barred by 

the doctrine of res judicata. 

 

The Master Agreement, Authorized by Ordinance 49-15, Terminated the Definitive 

Agreement, Significantly Amended the Lease, and Waived All Claims Among the Parties 

 

Ordinance 49-15 authorized the Mayor to execute the Master Agreement on December 21, 2015.  

You have been provided a copy of the Master Agreement and its exhibits.  Exhibit F to the 

Master Agreement terminates the Definitive Agreement as of December 21, 2015.  Specifically, 

Exhibit F provides that: 

 

The Definitive Agreement shall be, and is, hereby terminated and 

cancelled in its entirety effective as of the Effective Date 

[December 21, 2015] and the Clinic and LHA hereby forever 

release and discharge each other from all of their respective 

obligations and claims arising under, or in connection with the 

Definitive Agreement.  LHA and the Clinic specifically agree and 

acknowledge that, notwithstanding any language to the contrary in 

the Definitive Agreement, none of their respective obligations or 

claims, including those originally intended to survive the 

termination thereof, survive this termination of the Definitive 

Agreement. 

 

Master Agreement, Exhibit F, §1. 

 

Exhibit I to the Master Agreement substantially amends the Lease between the city and LHA.  In 

pertinent part, the amended termination date is no longer 2026, but will now likely be sometime 

in 2018 or, at the very latest, June 30, 2019. Master Agreement, Exhibit I, §3(b). In addition, the 

Required Services mandated by the Lease have been reduced to the provision of Emergency 

Room service. Master Agreement, Exhibit I, §14.  

 

Moreover, the Master Agreement contains a mutual waiver of all claims between the city, LHA, 

and CCF, which provides in relevant part as follows: 

 

The City, on its own behalf and on behalf of the Mayor, City 

Council, and its directors (each in their representative capacity 

only), and its successors and assigns (collectively, the “City 

Parties”), hereby forever waives, releases and discharges LHA and 

the Clinic and their respective Affiliates, members, officers, 

directors, trustees, employees, agents, attorneys, donors, successors 

and assigns (the “Hospital Parties”), from any and all known and 

unknown claims, demands, injuries, damages, actions, costs, 

expenses, attorneys’ fees, liability and suits in equity or law, 

known or unknown (collectively,  “Claims”) and hereby agrees to 
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not bring suit against the Hospital Parties for causes of action that 

arise out of or relate to the Original Lease, the Definitive 

Agreement, the operation and management of the Hospital prior to 

the Effective Date [December 21, 2015], or the Transition, 

including closing of the Hospital, the cessation of services or 

programs at the Hospital, and the potential demolition, abatement 

and/or redevelopment of the Hospital building. 

 

Master Agreement, §9.4(a). 

 

The Master Agreement provides the parties with all legal and equitable rights (including specific 

performance) in the event one of the parties defaults under the terms of the Master Agreement. 

 

The request that you compel the Mayor and Council to ensure the preservation and operation of 

Lakewood Hospital would also constitute an event of default under Section 9.5 of the Master 

Agreement, which requires that the parties to the Master Agreement “cooperate to effect an 

orderly and efficient closure of the Hospital and the transition of patient care.”  More 

specifically, the city (and the other parties to the Master Agreement) each agree that they will not 

“take any action that is intended to (i) delay, stop, reverse or otherwise impede any of the parties 

from taking the actions contemplated by the Transition[.]”  In addition, seeking to preserve the 

operation of Lakewood Hospital could jeopardize the amount of money made available to the 

new community health foundation.  

 

As you can clearly see based on the forgoing, the bases upon which your clients seek that I bring 

suit have been eliminated in that the Definitive Agreement has been terminated and is no longer 

effective; the Lease between the city and LHA has been substantially amended and only requires 

the provision of ER services and will terminate in 2018 or at the latest June 30, 2019; the city has 

waived all claims it may have had against LHA and CCF; and your proposed action would 

constitute an event of default under the Master Agreement.   

 

In a taxpayer action, the taxpayers stand in the shoes of the city.  As a result of the Master 

Agreement, the city itself, to the extent it ever did, no longer has standing to bring the claims 

which your clients desire and, as such, neither do your clients.   

 

There Has Been No Abuse of Corporate Power 

  

Your letter dated December 29, 2015 is replete with conclusory statements that Lakewood city 

officials have abused their corporate power with neither any legal nor factual support.  Your 

April 14, 2015 letter, the Graham Complaint, the Graham Amended Complaint, and every brief 

you have filed in the Graham matter suffers from the same problem.  You repeatedly use the 

phrase “abuse of corporate” power apparently in the vain hope that if you say it enough, albeit 

incorrectly and without any legal or factual support, the court and the public will start to believe 

your baseless allegations.  You should take the time to consider what constitutes an abuse of 

municipal power so that you stop making these frivolous allegations. 
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In Ohio, the abuse of corporate powers “‘includes the unlawful exercise of powers possessed by 

the corporation, as well as the assumption of power not conferred.’”  State ex rel. Fisher v. City 

of Cleveland, 109 Ohio St.3d 33, 2006-Ohio-1827, 845 N.E.2d 500, ¶19, quoting Porter v. 

Oberlin (1965), 1 Ohio St.2d 143, 146, 30 Ohio Op. 2d 491, 205 N.E.2d 363.  Not once in the 

many months since you first filed suit, have you ever articulated a single instance in which 

Lakewood officials unlawfully exercised powers possessed by the city or assumed powers not 

conferred upon the city.  

  

The Ohio Constitution gives municipalities broad “authority to exercise all powers of local self-

government and to adopt and enforce within their limits such local police, sanitary and other 

similar regulations, as are not in conflict with general laws.”  Art. XVIII, Sec. 3; see also 

Charter, Article I, § 1 (“The City shall have all power now or hereafter granted to municipalities 

by the Constitution and laws of the State.”)  The Ohio Revised Code further recognizes a 

municipality’s right to enter into and modify contracts.  See R.C. 731.05 (“All contracts requiring 

the authority of the legislative authority for their execution shall be entered into and conducted to 

performance by the board or officers having charge of the matters to which they relate.”); R.C. 

731.48 (“The legislative authority of a municipal corporation shall not enter into any contract 

which is not to go into full operation during the term for which all the members of such 

legislative authority are elected.”); State ex rel. Ritter v. The Cincinnati Reds, LLC, 150 Ohio 

App.3d 728, 2002-Ohio-7078, 782 N.E.2d 1225, ¶ 37 (1st Dist.), quoting Phelps v. Logan 

Natural Gas & Fuel Co. (1920), 101 Ohio St. 144, 148, 128 N.E. 58, 17 Ohio L. Rep. 483, 18 

Ohio L. Rep. 31 (recognizing municipality’s right to modify and abrogate contracts). 

 

Under the Ohio Constitution and Revised Code, “[t]he administration of the affairs of the city is 

by the law entrusted to the council and officers of the city, and the council in matters of this kind 

is invested with wide and extensive discretion.”  Kerlin Bros. Co. v. City of Toledo, 11 Ohio C.D. 

56, 76 (Ohio Cir. Ct. 1900).  “[S]o long as [the city council] keeps within its powers[,] its 

authority is supreme and not subject to the supervision or interference of the courts.”  Id.  Thus, 

“[t]here must be a clear abuse of corporate power upon the part of a legislative body to authorize 

a court to interfere,” id.  

 

At best, your clients have alleged their opposition to the city negotiating with the Clinic and 

LHA and entering into the Master Agreement, which terminated the Definitive Agreement, 

significantly amended the Lease, and waived all claims among the parties.  Your clients have not 

alleged any legal or factual support to establish an abuse of corporate municipal powers.  

Moreover, there simply has been no abuse of Lakewood’s corporate powers by any Lakewood 

official. 

 

Ordinance 49-15 Did Not Violate Open Bidding Requirements 

  

You also briefly state that Ordinance 49-15 “violates competitive and open bidding 

requirements.”  Your assertion misstates Lakewood’s codified law.   

 

Section 155.07 of Lakewood’s Codified Ordinances provides as follows: “Nothing contained in 

Sections 155.02 to 155.06 is intended to prevent Council, by ordinance, from establishing with 
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respect to particular real estate or interests therein, a different procedure for the sale or 

disposition of that real estate or interests therein.” 

 

City Council, in Ordinance 49-15, properly established a different procedure for the city-owned 

parcels which were sold to the Cleveland Clinic as part of the Master Agreement.  Ordinance 49-

15 provides in relevant part as follows: 

 

Section 3. All provisions of Chapter 155 of the Codified 

Ordinances with respect to the sale or lease of City-owned property 

are deemed to have been met or superseded by this ordinance 

inasmuch as that chapter may apply to the real property 

transactions contemplated under the terms of the Master 

Agreement. 

 

Section 4. To the extent this ordinance is inconsistent with any 

other ordinance or resolution previously adopted by Council with 

respect to the provision or operation of Lakewood Hospital, the 

purchase of property by the City or the sale or lease of property 

owned by the City, this ordinance is meant to and shall supersede 

such previously-adopted legislation. 

 

Clearly, Ordinance 49-15 did not violate any open-bid requirements to the extent they applied 

and City Council followed Lakewood’s codified ordnances concerning the same. 

 

There Is No Conflict Created by the Ex-Officio Members of LHA or Mayor Summers’ 

Wife’s Now-Ceased Participation on LHF’s Board 

 

You have again reiterated what you perceive to be a conflict with the Mayor and two City 

Council members serving as ex-officio members of the Lakewood Hospital Association.  The city 

sought and received advice from the Ohio Ethics Commission which opined that there was no 

conflict and that the ex-officio members of LHA could participate in decisions regarding the 

closing of Lakewood Hospital.  See the enclosed letter from the Ohio Ethics Commission dated 

May 1, 2015. 

 

You have also reiterated what you perceive to be a conflict arising from Mayor Summers’ wife 

serving on Lakewood Hospital Foundation’s Board of Trustees.  As you should know, Mayor 

Summers’ wife resigned from the Lakewood Hospital Foundation’s Board on May 1, 2015.  The 

city also sought and received advice from the Ohio Ethics Commission which opined that, to the 

extent there was a conflict with the Mayor’s wife’s service to LHF, that conflict was immediately 

removed upon her resignation and the Mayor could participate in negotiations concerning 

Lakewood Hospital.  See the enclosed letter from the Ohio Ethics Commission dated May 8, 

2015.  Moreover, as you should be aware, LHF is not a party to the Master Agreement and had 

the Mayor’s wife continued with her service on LHF’s board there likely would have been no 

real conflict. 
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You Do Not Represent All Residents and Taxpayers of the City of Lakewood 

 

You state that you represent “all residents and taxpayers of the City of Lakewood.”  As one such 

resident and taxpayer, I can most assuredly state that you do not represent me.  I believe the 

Mayor and all seven members of City Council would make the same assertion.  Moreover, in that 

this November’s election was primarily focused on Lakewood Hospital, I believe the same 

assertion would be made by the more than 57 percent of Lakewood’s electorate who voted for 

Mayor Summers and the more than 52 percent of Lakewood’s electorate who voted against the 

proposed charter amendment calling for an automatic referendum on any hospital legislation. 

 

City Council deliberated the best option for the future health care of the citizens of Lakewood for 

more than eleven months.  The public, including you and your clients, certainly were able to 

participate and weigh in on these deliberations, and the public did so.  Lakewood’s 

representatives heard from the public, deliberated in public, and unanimously arrived at what 

they think is the best option for the public.  I ask that your clients, who do not represent the 

majority of Lakewood citizens, to stop wasting the city’s resources by persisting in and bringing 

additional groundless lawsuits. 

 

Please do not hesitate to contact me if you have questions or need further explanation. 

 

Sincerely, 

 

 

 

Kevin M. Butler 
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By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHF board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO

MICHAEL J. SKINDELL 

Plaintiff

MARY LOUISE MADIGAN, ET AL. 

Defendant

Case No: CV-15-855961 

Judge: STUART A FRIEDMAN

JOURNAL ENTRY

89 DIS. W/PREJ - FINAL

CASE CALLED FOR HEARING ON DECEMBER 21, 2015. ALL COUNSEL OF RECORD AND PARTIES APPEARED. 

TESTIMONY WAS TAKEN AND EVIDENCE WAS PRESENTED.

THE COURT NOTES THAT, UNDER THE PRESSURE OF THE MOMENT, THE COURT INADVERTENTLY STATED 

INCORRECTLY THAT IT WAS CONSOLIDATING THE PRELIMINARY INJUNCTION HEARING WITH A HEARING ON A 

PERMANENT INJUNCTION. INSTEAD, THE COURT INTENDED TO GRANT DEFENDANTS' MOTION TO CONSOLIDATE 

THE PRELIMINARY INJUNCTION HEARING WITH A TRIAL ON THE MERITS PURSUANT TO CIVIL RULE 65(B)(2). 

DEFENDANTS' MOTION TO CONSOLIDATE IS GRANTED, OVER OBJECTIONS BY PLAINTIFF.

THE COURT MAKES THE FOLLOWING FINDINGS:

COUNT 1 TEMPORARY RESTRAINING ORDER

AS PLAINTIFF'S MOTION FOR A TEMPORARY RESTRAINING ORDER WAS PREVIOUSLY DENIED, COUNT 1 IS MOOT. 

COUNT 2 PRELIMINARY INJUNCTION

FOR THE REASONS NOTED AT THE CONCLUSION OF THE HEARING, PLAINTIFF'S MOTION FOR A PRELIMINARY 

INJUNCTION IS DENIED.

COUNT 3 DECLARATORY JUDGMENT

THE COURT FINDS THAT THE EXECUTIVE SESSIONS WERE NOT UNLAWFUL IN THAT THERE HAS BEEN NO 

EVIDENCE PRESENTED THAT ANY DELIBERATIONS OCCURRED OR ACTIONS TAKEN IN VIOLATION OF R.C. § 

121.22(A). FURTHER, ANY DELIBERATIONS THAT TOOK PLACE WERE EXPRESSLY PERMITTED IN THE LIGHT OF 

THE PENDING LAWSUIT CV-15-846212 BEFORE JUDGE JOHN P. O'DONNELL.

COUNT 4 DECLARATORY JUDGMENT

INASMUCH AS NO ACTION WAS TAKEN OR DECISION REACHED IN VIOLATION OF R.C. § 121.22(A), THE MASTER 

AGREEMENT WAS NOT PROCEDURALLY INVALID. THE COURT NOTES IN THIS REGARD THAT THE VALIDITY VEL 

NON OF THE MASTER AGREEMENT ON ITS MERITS IS THE SUBJECT IF THE ACTION PENDING BEFORE JUDGE 

O'DONNELL.

COUNT 5 PERMANENT INJUNCTION

HAVING FOUND THAT THERE IS NO EVIDENCE TO SUPPORT PLAINTIFF'S CLAIM THAT THE LAKEWOOD CITY 

COUNCIL FAILED TO COMPLY WITH THE OPEN MEETINGS ACT, THE PRAYER AS TO COUNT 5 FAILS TO STATE A 

COGNIZABLE CLAIM.

BASED UPON THE ABOVE FINDINGS, THE COURT FINDS THAT PLAINTIFF'S PRAYER FOR A CIVIL FORFEITURE, 

COSTS, REASONABLE ATTORNEY FEES, AND "ANY OTHER ADDITIONAL RELIEF" IS MOOT.

- 89
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CASE IS DISMISSED WITH PREJUDICE AT PLAINTIFF'S COSTS. FINAL.

COURT COST ASSESSED TO THE PLAINTIFF(S).

PURSUANT TO CIV.R. 58(B), THE CLERK OF COURTS IS DIRECTED TO SERVE THIS JUDGMENT IN A MANNER 

PRESCRIBED BY CIV.R. 5(B). THE CLERK MUST INDICATE ON THE DOCKET THE NAMES AND ADDRESSES OF ALL 

PARTIES, THE METHOD OF SERVICE, AND THE COSTS ASSOCIATED WITH THIS SERVICE.

Judge Signature 12/22/2015
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Executive Director 

Kevin M. Butler 

Director of Law 

City of Lakewood 

12650 Detroit Avenue 

Lakewood, Ohio 44107 

Dear Mr. Butler: 

May 1, 2015 

OIDO ETIDCS COMMISSION 

William Green Building 

30 West Spring Street, L3 

Columbus, Ohio 43215-2256 

Telephone: (614) 466-7090 

Fax: (614) 466-8368 

www.ethics.ohio.gov 

On April 27, 2015, the Ohio Ethics Commission received your letter requesting an 

advisory opinion. You asked whether several city officials are able to participate in matters 

affecting the closing of Lakewood Hospital and the opening of a family health care clinic. 

Key Facts 

In your letter and a subsequent e-mail you explained the facts pertaining to the 

institutions and individuals involved in the matter: 

The City, the Lakewood Hospital Association, and the Lakewood Hospital Foundation 

• The Lakewood Hospital Association (LHA) was created pursuant to R.C. Chapter 
140 as a nonprofit hospital agency for the purpose of operating a community hospital. 

• The City of Lakewood (city) owns Lakewood Hospital's land and building. Since 

1987, the city has leased the land and building to the LHA. 

• The city's lease agreement with the LHA establishes that LHA is govemed by a board 

of trustees with the mayor and two city council members serving as ex-officio 

members of the LHA board. 

• The Cleveland Clinic Foundation (Cleveland Clinic) is the only corporate member of 

theLHA. 

Promoting Ethics in Public Service for Ohio since 1974 
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• The Lakewood Hospital Foundation (foundation) is a nonprofit corporation that was 

fmmed in 1956 to aid the development of Lakewood Hospital. The foundation's 

atticles of incorporation grant it the ability to acquire, hold, and dispose of financial 

assets for the purpose of supporting the Lakewood Hospital. 

The Letter of Intent 

• The LHA has signed a non-binding letter of intent with the Cleveland Clinic that 

contemplates closing Lakewood Hospital and opening a family health care clinic. 

City council will make the final decision in the matter. 

• It is uncettain what will happen to the foundation if the terms in the letter of intent are 

approved. But because the Lakewood Hospital would no longer exist, its future 

would be in question. The foundation is currently receiving advice on that question 

from its outside counsel. 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law frrm that represents the 

foundation on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the LHA. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Questions and Brief Answers 

1. Can the mayor and the two city council members who serve as ex-officio members of the 

LHA patticipate in decisions regarding the closing of Lakewood Hospital and the 

opening of a family health care clinic? 
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Any city official serving as an ex-officio member of the LHA, in the absence of any other 

conflict under the Ethics Laws, is not prohibited from participating in decisions regarding 

the closing of Lakewood Hospital and the opening a family health care clinic. 

2. Can the council member who is a partner in the law firm participate in decisions 

regarding the closing of Lakewood Hospital if: (a) a patiner serves on the board of 

the LHA and (b) an associate attorney in the fitm serves on the board of the foundation? 

Because the council member's law patiner who serves on the board of the LHA has a 

fiduciaty interest in the public conh·act that would result in the city acquiring health care 

services for the benefit of its residents, the council member cannot pat1icipate in 

decisions regarding the closing of Lakewood Hospital and the opening of a family health 

care clinic. It is unnecessaty to examine the associate's connection with the foundation. 

3. Can the mayor pat1icipate in decisions regarding the closing of Lakewood Hospital if his 

wife serves on the board of the foundation? 

If the proposed agreement with the Cleveland Clinic would result in the dissolution or 

alteration of the foundation from its present form, the mayor carmot participate in 

decisions regarding the closing of Lakewood Hospital. 

The Mayor and Council Members Serving as ex-offlcio members of the LHA 

Commission Precedent-Official Capacity 

R.C. 102.08 provides that, if the facts and circumstances in a patticular situation are 
substantially similar to the facts and circumstances addressed in another Ohio Ethics Commission 

advisory opinion, the public official or employee in the newly occurring situation can rely on the 

other opinion.1 Enclosed with this opinion is formal Advisory Opinion No. 93-012 and an informal 

advisory opinion issued to Cathy C. Godshall that the Commission approved at its meeting on 

Febmary 11, 1997. The facts and circumstances that you have described regarding the mayor and 

council members serving as ex-officio members of the LHA are similar to the circumstances 

described in these opinions. This advisory opinion will note the key elements of these two opinions 

but their entire reasoning and conclusions are embodied in this opinion as if fully restated. 

The Ethics Connnission explained in Advisory Opinion No. 93-012 that an agreement 

between a city and a hospital that involved the city providing a payment to a hospital in exchange 

for a permanent interest in the hospital and its management, and sub-leasing property to the 

hospital was a public contract because the city was pmchasing or acquiring hospital services for 

the benefit of its residents. 

Advisoty Opinion No. 93-012 explained that the prohibition ofR.C. 2921.42(A)( 4) against 

a public official having an interest in a public contract with his or her own political subdivision 

does not apply whenever the official serves on the board of directors of a nonprofit corporation 
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that has entered into a public contract with his political subdivision in his "official capacity" as a 

representative of his political subdivision in order to represent its interests.
2 

The Ethics 

Commission set fmih four criteria which must be met in order for a public official to be deemed 

to serve in his official capacity: 

(1) The govemmental entity must create or be a pa1iicipant in the non-profit corporation; 

(2) Any public official or employee cormected with the jurisdiction . . . may be 

designated to serve on the non-profit corporation, but the elected legislative authority 

or the appointing governing body must formally designate the office or position to 

represent the govermnental entity; 

(3) The public official or employee must be formally instmcted to represent the 

govemmental entity and its interests; and 

( 4) There must be no other conflict of interest on the pmi of the designated 

representative. 

The Commission explained in Advismy Opinion No. 93-012 that because of the 

agreement between the city and a hospital that involved the city providing a payment to a hospital 

in exchange for a permanent interest in the hospital and its management, R.C. 2921.42 (A)(4) did 

not prohibit the mayor and president of council fi·om serving on the hospital's board of directors 

in their "official capacity" to represent the city's interest in the hospital and its management. 

Accordingly, a city official serving as an ex-officio member of the LHA, in the absence of 

any other conflict under the Ethics Laws, is not prohibited from pa1iicipating in decisions 

regarding the closing of Lakewood Hospital. 
3 

The Council Member and the Law Firm 

You have asked if a council member who is a partner in the law fi1m can participate in 

decisions regarding the closing of Lakewood Hospital and the opening a family health care clinic 

if an associate attorney in the firm serves on the bom·d of the foundation and a partner serves on 

the board of the LHA. You stated that the law firm represents the foundation on general matters 

but it is not advising the foundation regarding its future if Lakewood Hospital is closed or any 

other matter that may go before city council regarding the closing of Lakewood Hospital. 

The city council member is subject to R.C. 2921.42(A)(1),
4 

which prohibits a public 

official from authorizing or using his authority or influence to secure authorization of a public 

contract in which a business associate has a definite and direct financial or fiduciary interest. 
5 

A "public contract" is defined to include "[t]he purchase or acquisition, or a contract for 

the purchase or acquisition, of property or services by or for the use of . . . political 

subdivisions."
6 

The proposed agreement with the Cleveland Clinic that contemplates closing 
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Lakewood Hospital and opening a family health care clinic is a public contract because its 

fruition would result in the city acquiring health care services for the benefit of its residents. 

Partners and associates in a law firm are "business associates" for purposes of R.C. 

2921.42(A)(1).
7 An uncompensated board member of a nonprofit corporation has a fiduciary 

interest in its contracts.
8 

R.C. 2921.42(A)(1) does not prohibit business associates of a public 

official fi:om having an interest in contracts entered into by the political subdivision that the 

official serves. However, a public official is prohibited from discussing, deliberating, voting, or 

othetwise using the authority or influence of his public position, either formally or informally, to 

secure, renew, modifY, renegotiate, or otherwise authorize a public contract that would affect the 

interests of a nonprofit corporation in which his business associate serves as a board member. 

The Partmr Serving on the Board of the LHA 

The council member's law partner who serves on the board of the LHA has a definite and 

direct personal, pecuniary or fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. Accordingly, the council member 

cannot participate in decisions regarding the closing of Lakewood Hospital. 

The Associate Serving on the Board of the Foundation 

As explained above, the council member cannot patticipate in decisions regarding the 

closing of Lakewood Hospital. Therefore, it is unnecessary to examine how the associate's 

connection with the foundation affects your question. 

The Mayor and His Wife 

You have also asked if the mayor can patticipate in decisions regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic if his wife serves on the board 

of the foundation. A spouse is a "family member"
9 

for purposes ofR.C. 2921.42(A)(1). 

As you stated, the mayor serves as an ex-officio member of the LHA. The informal 

advisory opinion to Cathy C. Godshall explained that an official serving a non-profit 

organization in his official capacity would have a conflict of interest if the official, his family 

members, or a business associate has a definite and direct personal, pecunimy or fiduciary interest in 

the public contract. 

As you stated, it is uncettain what will happen to the foundation if the terms in the letter 

of intent m·e approved. If the proposed agreement with the Cleveland Clinic would result in the 

dissolution or alteration of the foundation from its present form, the mayor cannot participate in 

decisions regarding the closing of Lakewood Hospital. 
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This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or mles. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾｊ＠
John Rawski 

Staff Advisory Attorney 

Enclosures: Formal Advisory Opinion No. 93-012. 

Informal Advisory Opinion issued to Cathy C. Godshall (Febuaryll, 1997). 

Opinions referenced m this opinion are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See R.C. 102.08(B) (when the Ethics Commission renders a written formal or staff advisory opinion relating to 

a special set of circumstances under Chapter 102: "[T]he person to whom the opinion was directed or who 

was similarly situated may reasonably rely upon the opinion and shall be immune from criminal prosecutions, 

civil suits, or actions for removal fi"om his office or position of employment for a violation of Chapter 102. 

or section 2921.42 or 2921.43 of the Revised Code based on facts and circumstances covered by the opinion, 

if the opinion states there is no violation of Chapter 102. or section 2921.42 or 2921.43 of the Revised Code." 
2 See Ohio Ethics Commission Advis01y Opinions No. 82-004, 83-010, 84-001, and 96-005. See also 1991 Ohio 

Atty.Gen.Op. No. 91-007 (applying the official capacity analysis of the Ethics Commission). 
3 

You referred to a provision ofthe Lakewood City Chatter that addresses conflicts of interest. The Commission has 

no authority to interpret a city charter. As the city law director, you are the appropriate person to interpret city 

charter provisions. 
4 R.C. 2921.01(A). 
5 Adv. Op. No. 89-008 
6 R.C. 2921.42(I)(l)(a) 
7 

Adv. Op. No. 83-002 (a pmtner or an associate in a law firm is the "business associate" of the fum and its 

rartners). 
Adv. Op. Nos. 89-006, 89-011, and 91-001 

9 Adv. Op. No. 85-015. 

LKWD-PRR292_000399

LKWD-PRR292_000399



Merom Brachman, Chairman 

Michael A. Flack, Vice Chairman 

Bruce E. Bailey 

James C. Evans 

Elizabeth E. Tracy 

Paul M. Nick 

Executive Director 

Kevin M. Butler 

Director of Law 

City of Lakewood 

12650 Detroit Avenue 

Lakewood, Ohio 441 07 

Dear Mr. Butler: 

May 8, 2015 

OHIO ETHICS COMMISSION 

William Green Building 

30 West Spring Street, L3 

Columbus, Ohio 43215-2256 

Telephone: (614) 466-7090 

Fax: (614) 466-8368 

www.ethics.ohio.gov 

MAY 11 2015 

LAW DEi-'. ·.:·;-l-!'viLl\JT 

On May 4, 2015, the Ohio Ethics Commission received your letter requesting further 

advice from the Commission regarding the ability of a city council member and the mayor to 

participate in matters affecting the closing of Lakewood Hospital. Your additional questions 

arise from the answers that were provided in an advisory opinion that was sent to you on 

May 1, 2015. 

Key Facts 

This opinion incorporates the facts pertaining to the council member and the mayor that 

were explained in your first request letter and a subsequent e-mail: 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law firm that represents the 

Lakewood Hospital Foundation (foundation) on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the Lakewood Hospital Association. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

Promoting Ethics in Public Service for Ohio since 1974 
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The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Answers Provided in the First Opinion 

The advisory opinion that was sent to you on May 1, 2015 explained that: 

• The mayor, whose wife is member of the foundation's board of trustees, cannot 

participate in decisions regarding the closing of Lakewood Hospital if the proposed 

agreement with the Cleveland Clinic would result in the dissolution or alteration of 

the foundation from its present form. 

• The council member, whose law partner serves on the board of the LHA, cannot 

participate in decisions regarding the closing of Lakewood Hospital because his law 

partner has a fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. 

• Because it was determined that the council member could not participate, it was 

unnecessary to examine either the associate's position on the foundation's board 

or the foundation's connection with the law firm as a client on unrelated matters. 

Additional Questions and Brief Answers 

1. Can the mayor participate in decisions regarding the closing of Lakewood Hospital if 

his wife resigns from the foundation's board? 

As explained below, the mayor can participate in the decisions because the 

resignation of his wife from the foundation's board would, immediately upon her 

resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. 

2. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if: (a) his law partner resigns from the LHA's board; and (b) the associate 

attorney in his law firm resigns from the foundation's board? 

As explained below, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards 

would, immediately upon their resignations, negate any possibility of either of his 

business associates having a fiduciary interest in a public contract. 
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3. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if his law firm represents the foundation on general matters but is not 

advising it regarding its future if Lakewood Hospital is closed or any other matter that 

may go before city council regarding the closing of Lakewood Hospital? 

Because, as explained above, a provision of the public contract law would no longer 

prohibit the council member from participating in the matter, the foundation's 

connection with the law firm as a client becomes relevant. 

As explained below, under the facts that have been presented, the council member is 

not prohibited from participating in decisions that may affect the foundation's 

interests. 

Resignation to Avoid a Conflict 

In Advisory Opinion No. 92-004, the Ethics Commission explained that a public official 

who has a fiduciary interest in a public contract because of his or her service on the board of a 

nonprofit can avoid a conflict under the Ethics Law by resigning from the nonprofit's board. 

In such a situation, the official can continue to serve in his or her public position and participate 

in matters before his or her public agency that affect the interests of the nonprofit with which he or 

she formerly served. The Commission explained that the Ethics Law's post-employment 

prohibitions restrict public officials after they leave public office, but they do not impose a 

period of time after the official has ceased to have an interest in a nonprofit's contracts. 

However, there must be no understanding that the relationship will be resumed in the future.
1 

In the situation that you have described, the mayor and the council member do not have a 

personal interest in a public contract, but they cannot participate in decisions regarding the 

closing of Lakewood Hospital because of the fiduciary interests of a family member and business 

associates. However, as explained in Advisory Opinion No. 92-004, a conflict under the Ethics 

Law can be avoided by a person resigning from a fiduciary position. 

Therefore, the mayor can participate in the decisions regarding the closing of Lakewood 

Hospital because the resignation of his wife from the foundation's board would, immediately 

upon her resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. In addition, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards would, 

immediately upon their resignations, negate any possibility of either of his business associates 

having a fiduciary interest in a public contract. 

The Foundation's Connection with the Law Firm as a Client 

Because of the resignation of the council member's business associates, a provision of the 

public contract law would no longer prohibit him from participating in the decisions regarding 
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the closing of Lakewood Hospital and the foundation's connection with the law firm as a client 

would need to be addressed. 

In Advisory Opinion No. 90-008, the Ethics Commission explained that a city council 

member who was an attorney was prohibited from participating in a matter pending before council 

if his law firm was representing a client on that particular matter or where his law firm was paid to 

provide legal advice on that matter. The Commission explained that the council member was not 

prohibited from participating in a matter pending before council that affects a client provided that his 

law firm is not representing the client before council and has not provided legal services on the 

matter before council.
2 

You stated that the law firm is not advising the foundation regarding its future if 

Lakewood Hospital is closed or any other matter that may go before city council regarding the 

closing of Lakewood Hospital and the opening of a family health care clinic. Applying the 

conclusions in Advisory Opinion No. 90-008 to your situation, the council member is not prohibited 

from participating in the decisions regarding the closing of Lakewood Hospital even if such 

decisions may affect the foundation's interests. 
3 

This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or rules. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾﾷ＠
John Rawski 

Staff Advisory Attorney 

Opinions referenced 1n this op1n1on are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See also Ohio Ethics Commission Advisory Opinion No. 90-011 (R.C. 102.03(D) does not generally prohibit a 

public official from participating in a matter presented to his agency by a former client of his law firm or law 

partner). 
2 

See also Adv. Op. No. 89-016. 
3 

See R.C. 102.08(B) (when the Ohio Ethics Commission renders an advisory opinion relating to a special set of 

circumstances, a person who is similarly situated may reasonably rely upon the opinion and shall be immune 

from criminal prosecutions, civil suits, or actions for removal from office or employment for a violation of 

the Ethics Laws if the opinion states there is no violation of the Ethics Laws). 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Monday, May 11, 2015 12:11 PM
To: Summers, Mike; Nowlin, Ryan
Subject: Letter from Ethics Commission today
Attachment(s): "OEC to Butler 05-08-15.pdf", "K. Butler to J. Rawski Ohio Ethics Commission
05012015.pdf"

Mayor, Councilman Nowlin:
 
Please find attached a letter I received from the Ohio Ethics Commission today in
response to my May 1 letter, which I’ve also attached for your convenience.
 
Best wishes,
 
Kevin
 
Kevin M. Butler
Director of Law
City of Lakewood | Law Department
12650 Detroit Road
Lakewood, OH 44107
(216) 529-6034
(216) 228-2514 fax
kevin.butler@lakewoodoh.net
www.onelakewood.com

 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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Dear Mr. Butler: 
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On May 4, 2015, the Ohio Ethics Commission received your letter requesting further 

advice from the Commission regarding the ability of a city council member and the mayor to 

participate in matters affecting the closing of Lakewood Hospital. Your additional questions 

arise from the answers that were provided in an advisory opinion that was sent to you on 

May 1, 2015. 

Key Facts 

This opinion incorporates the facts pertaining to the council member and the mayor that 

were explained in your first request letter and a subsequent e-mail: 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law firm that represents the 

Lakewood Hospital Foundation (foundation) on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the Lakewood Hospital Association. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

Promoting Ethics in Public Service for Ohio since 1974 
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The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Answers Provided in the First Opinion 

The advisory opinion that was sent to you on May 1, 2015 explained that: 

• The mayor, whose wife is member of the foundation's board of trustees, cannot 

participate in decisions regarding the closing of Lakewood Hospital if the proposed 

agreement with the Cleveland Clinic would result in the dissolution or alteration of 

the foundation from its present form. 

• The council member, whose law partner serves on the board of the LHA, cannot 

participate in decisions regarding the closing of Lakewood Hospital because his law 

partner has a fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. 

• Because it was determined that the council member could not participate, it was 

unnecessary to examine either the associate's position on the foundation's board 

or the foundation's connection with the law firm as a client on unrelated matters. 

Additional Questions and Brief Answers 

1. Can the mayor participate in decisions regarding the closing of Lakewood Hospital if 

his wife resigns from the foundation's board? 

As explained below, the mayor can participate in the decisions because the 

resignation of his wife from the foundation's board would, immediately upon her 

resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. 

2. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if: (a) his law partner resigns from the LHA's board; and (b) the associate 

attorney in his law firm resigns from the foundation's board? 

As explained below, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards 

would, immediately upon their resignations, negate any possibility of either of his 

business associates having a fiduciary interest in a public contract. 
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3. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if his law firm represents the foundation on general matters but is not 

advising it regarding its future if Lakewood Hospital is closed or any other matter that 

may go before city council regarding the closing of Lakewood Hospital? 

Because, as explained above, a provision of the public contract law would no longer 

prohibit the council member from participating in the matter, the foundation's 

connection with the law firm as a client becomes relevant. 

As explained below, under the facts that have been presented, the council member is 

not prohibited from participating in decisions that may affect the foundation's 

interests. 

Resignation to Avoid a Conflict 

In Advisory Opinion No. 92-004, the Ethics Commission explained that a public official 

who has a fiduciary interest in a public contract because of his or her service on the board of a 

nonprofit can avoid a conflict under the Ethics Law by resigning from the nonprofit's board. 

In such a situation, the official can continue to serve in his or her public position and participate 

in matters before his or her public agency that affect the interests of the nonprofit with which he or 

she formerly served. The Commission explained that the Ethics Law's post-employment 

prohibitions restrict public officials after they leave public office, but they do not impose a 

period of time after the official has ceased to have an interest in a nonprofit's contracts. 

However, there must be no understanding that the relationship will be resumed in the future.
1 

In the situation that you have described, the mayor and the council member do not have a 

personal interest in a public contract, but they cannot participate in decisions regarding the 

closing of Lakewood Hospital because of the fiduciary interests of a family member and business 

associates. However, as explained in Advisory Opinion No. 92-004, a conflict under the Ethics 

Law can be avoided by a person resigning from a fiduciary position. 

Therefore, the mayor can participate in the decisions regarding the closing of Lakewood 

Hospital because the resignation of his wife from the foundation's board would, immediately 

upon her resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. In addition, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards would, 

immediately upon their resignations, negate any possibility of either of his business associates 

having a fiduciary interest in a public contract. 

The Foundation's Connection with the Law Firm as a Client 

Because of the resignation of the council member's business associates, a provision of the 

public contract law would no longer prohibit him from participating in the decisions regarding 
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the closing of Lakewood Hospital and the foundation's connection with the law firm as a client 

would need to be addressed. 

In Advisory Opinion No. 90-008, the Ethics Commission explained that a city council 

member who was an attorney was prohibited from participating in a matter pending before council 

if his law firm was representing a client on that particular matter or where his law firm was paid to 

provide legal advice on that matter. The Commission explained that the council member was not 

prohibited from participating in a matter pending before council that affects a client provided that his 

law firm is not representing the client before council and has not provided legal services on the 

matter before council.
2 

You stated that the law firm is not advising the foundation regarding its future if 

Lakewood Hospital is closed or any other matter that may go before city council regarding the 

closing of Lakewood Hospital and the opening of a family health care clinic. Applying the 

conclusions in Advisory Opinion No. 90-008 to your situation, the council member is not prohibited 

from participating in the decisions regarding the closing of Lakewood Hospital even if such 

decisions may affect the foundation's interests. 
3 

This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or rules. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾﾷ＠
John Rawski 

Staff Advisory Attorney 

Opinions referenced 1n this op1n1on are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See also Ohio Ethics Commission Advisory Opinion No. 90-011 (R.C. 102.03(D) does not generally prohibit a 

public official from participating in a matter presented to his agency by a former client of his law firm or law 

partner). 
2 

See also Adv. Op. No. 89-016. 
3 

See R.C. 102.08(B) (when the Ohio Ethics Commission renders an advisory opinion relating to a special set of 

circumstances, a person who is similarly situated may reasonably rely upon the opinion and shall be immune 

from criminal prosecutions, civil suits, or actions for removal from office or employment for a violation of 

the Ethics Laws if the opinion states there is no violation of the Ethics Laws). 

LKWD-PRR292_000424

LKWD-PRR292_000424



LKWD-PRR292_000425

LKWD-PRR292_000425



April24, 2015 

Paul M. Nick 

Executive Director 

Ohio Ethics Commission 

30 West Spring Street, L-3 

Columbus, Ohio 43215 

LAW DEPARTMENT 

OFFICE OF PROSECUTION 
12650 Detroit Avenue, Lakewood, Ohio 44107 

(216) 529-6030 1 Fax (216) 228-2514 

www.onelakewood.com 

law@lakewoodoh. net 

Direct dial : (216) 529-6034 

kevin. butler@lakewoodoh. net 

Re: Request for Advisory Opinion for City of Lakewood, Ohio 

Dear Mr. Nick: 

KEVIN M. BUTLER 

DIRECTOR OF LAW 

PAMELAL.ROESSNER 

CHIEF PROSECUTOR 

JENNIFER L. MLADEK 

CHIEF ASSISTANT 

LAW DIRECTOR 

MANDY J. GWIRTZ 
ASSISTANT PROSECUTOR/ 

ASSISITANT LAW DIRECTOR 

I represent the city of Lakewood, Ohio and seek guidance regarding the Ohio ethics lws 

applicable to their participation in the potential transformation of Lakewood Hospital into a 

family health care center. My questions concern the Ohio ethics laws addressing potential 

conflict of interest issues that may arise from the participation of the following individuals in the 

consideration and approval of this transition: (a) Lakewood public officials serving ex officio on 

the board of trustees of the Lakewood Hospital Association ("LHA"); (b) a city councilman who 

is a partner in a law firm representing the Lakewood Hospital Foundation, Inc. ("LHF") in 

unrelated matters and which has certain personnel sitting the boards of trustees for LHA and 

LHF; and (c) the mayor, Michael Summers, whose wife serves on the LHF's board of trustees. 

A. Questions Concerning the Service of the Mayor and Two City Council Members on 

. the Board of Lakewood Hospital Association's Board of Trustees. 

Recently the LHA signed a non-binding letter of intent with the Cleveland Clinic that 

contemplates the closing of Lakewood Hospital, the opening of a family health clinic, and certain 

other activities. We are examining any potential ethics concerns related to the mayor and two 

members of city council serving as ex officio members of the board of trustees of LHA and the 

role they may play in voting in favor of entering into any contract provisions with any entity 

seeking to purchase the hospital. 
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Lakewood Hospital's land and building are owned by the City of Lakewood and, since 1987, 

have been leased to the Lakewood Hospital Association by ordinance pursuant to authority 

explicitly found in our charter. LHA was created as a nonprofit hospital agency for the operation 

of a community hospital (Lakewood Hospital) pursuant to ORC Chapter 104. The Cleveland 

Clinic is the only corporate member of LHA. LHA is governed by a board of trustees. The 

board's membership is detailed in the lease agreement, which states, "The Governing Board will 

be composed of twenty-three members consisting of the Mayor of the City; two members of the 

Council of the City ... selected by Council [and others]." 

Lakewood Charter provides for potential of a conflicts of interest in the following manner: 

"The Mayor [and] members of Council ... shall not, during their term of office, be 

interested in the profits or emoluments of any contract with or job, work or 

service for the City .... This Section shall not prohibit the Mayor [or] members of 

Council . . . from serving as a member or an official in any other nonprofit 

corporation where their service is in the capacity of representing the City. . .. 

[W]here the Mayor [or] members of Council are members or officials of a 

nonprofit corporation permitted by this Section, such persons shall not be deemed 

to be interested in the profits or emoluments of any contract, job, work or service 

for the City or other transaction because of any contract or other transaction 

between the City and such ... nonprofit corporation; and the Mayor, members of 

Council and the directors of departments and other officials or employees of the 

City may fully participate (a) in their respective official capacities in the 

deliberations by the City or its agencies, and (b) in their capacity as members or 

officials of such ... nonprofit corporation, including the right to vote with respect 

to such contract, job, work, service or other transaction." 

Charter Article 23 §3. 

Thus, Lakewood' s mayor and two councilmembers, as ex-officio trustees of the LHA, serve both 

the LHA and the citizens as they discuss and potentially vote on issues involving healthcare in 

Lakewood and the future of city assets. I believe Lakewood's charter resolves any conflict, and 

the Commission previously provided official guidance in confirming that the Ohio Ethics Laws 

permitted Lakewood city officials to serve as ex-officio trustees of the board overseeing the 

hospital, 
1 

but I would like to confirm with the Commission that there is no conflict of interest 

involved in these circumstances that would violate Ohio's ethics laws. 

B. Questions Concerning the Representation of LHF by a Law Firm in which 

Councilman Nowlin is a Partner. 

Lakewood has a member of council, Ryan Nowlin, who is a partner in a law firm. The firm 

represents, on general matters, LHF, which is an Ohio non-profit corporation formed in 1956 for 

1 
See September 3, 1986 Ohio Ethics Commission Advisory Opinion issued to Mr. Fred DeGrandis, former Vice 

President and General Counsel of Lakewood Hospital. 
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the purpose of aiding in the growth and development of Lakewood Hospital and to meet the 

health and welfare needs of the community. The articles of incorporation of LHF specifically 

grant powers, in addition to those conferred by the state of Ohio, to the LHF to acquire by 

devise, gift, purchase or otherwise, and hold for investment or trust, sell, lease, mortgage or 

dispose of any money, business, real estate, stocks, or bonds. LHF is a non-profit that exists for 

purposes of fundraising and supporting the hospital. The same councilmember' s law firm 

employs an associate attorney who serves as an unpaid trustee on the board of LHF. 

Lakewood Hospital is leased by the city of Lakewood to the Lakewood Hospital Association, 

Inc. ("LHA"), a different Ohio non-profit entity, which in tum has agreed with the Cleveland 

Clinic to operate and control Lakewood Hospital. Mr. Nowlin has a partner in his law firm who 

serves as an unpaid trustee of LHA. 

Because the recently announced proposal to enter into a new agreement governing the closure 

and demolition of Lakewood Hospital and creation of a family health care clinic would involve 

many city assets, the proposal requires considerable input from and ultimately approval of 

Lakewood City Council. 

We are told the councilmember' s law firm does not represent LHF on any matter directly related 

to these announced plans and does not represent LHF in any matter that may potentially go 

before city council for vote and approval related to the negotiations between the Cleveland 

Clinic, the city, LHF and LHA. 

Here are the questions which have been raised: 

1. Can a member of council deliberate or vote on a matter involving a non-profit 

foundation, while he is a partner at a law firm which advises the foundation on items 

not directly related to the matter to be voted upon, and where the foundation has 

separate independent counsel advising it on the matter to be voted upon? 

2. Can a member of council deliberate or vote on a matter involving a non-profit entity, 

whose uncompensated board of trustees includes a law partner of the councilmember? 

3. Can a member of council deliberate or vote on a matter involving a non-profit 

foundation, whose uncompensated board of trustees includes an associate of the 

councilmember's law firm? 

C. Questions Concerning the Involvement of the Mayor in Light of His Wife's Service 

on the LHF Board of Trustees. 

Mayor Summers' wife, Wendy Summers, currently serves on the LHF board of trustees. Ms. 

Summers receives no compensation for her service on this board. Her service commenced 

before Mayor Summers was elected as mayor of Lakewood. We are informed that Ms. Summers 

does not have direct day-today involvement in the administration ofLHF, nor does she have 

control over the administration of any of its contracts. We would like the Commission's opinion 
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as to whether Ms. Summers' service on the LHF board of trustees creates a fiduciary interest on 

behalf of LHF than can be imputed to Mayor Summers and which would prevent his 

involvement in the consideration and approval of the transaction. 

Thank you for your assistance with these matters. 

Very truly yours, 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 

LKWD-PRR292_000431

LKWD-PRR292_000431



Fred M. DeGrandis, Esquire 
September 3, 1986 
Page 2 

(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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From: Rawski, John [John.Rawski@ethics.state.oh.us]
Sent: Wednesday, April 29, 2015 11:52 AM
To: Mladek, Jennifer
Subject: Questions -- Lakewood Hospital Question

Jennifer:
 
I’m going to have to bother you with a few questions regarding the Lakewood Hospital question.
 
I’m sorting out the facts in Mr. Butler’s request letter.
 
The mayor and two council members serve as ex-officio members of the LHA.   
 
A city council member, Ryan Nowlin, is a partner in a law firm that represents the foundation on
general matters.  (I refer to the LHF as the foundation to avoid any confusion that may result
from misreading or mistyping).
 
The law firm does not represent the foundation on any matter that may potentially go before city
council for a decision regarding the closing of Lakewood Hospital.   

 
An associate attorney in the law firm serves as an unpaid trustee on the board of the foundation

 
A partner in the law firm serves as an unpaid trustee of the LHA.
 
My question is:
Is the law partner in the law firm that serves as an unpaid trustee of the LHA one of the two
council members serve as ex-officio members of the LHA?  
 
Also, what happens to the foundation if the proposed terms in the letter of intent is approved?
  The letter that was sent to us in March from Marx and O’Leary says that it calls for the
dissolution of the foundation and the disposition of its assets.  
 
Mr. Butler’s letter does not make any reference to the fate of the foundation.    I don’t want to
mix any facts in Mr. Butler’s letter with the facts in the earlier letter.
 
I’d like to provide you with an opinion as soon as possible.
 
Thanks
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368

CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are
not the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Wednesday, May 13, 2015 2:00 PM
To: Smith, Monique; Madigan, Mary; Hagan, Mary
Subject: RE: 051115_MIN_COW_DRAFT

Other than updating the motion language as Mary suggested (important), I think this
statement should be clarified:
 
Summer commented that one the more important hospital-related developments of the week was the
determination by the Ohio Ethics Commission that Councilman Nowlin’s law firm was not involved in
LHA negotiations as alleged by members of the public who oppose the LOI. 
 
Perhaps updated to read what he meant:
 
Summers commented that one of the more important hospital-related developments of the week was the
determination by the Ohio Ethics Commission that any conflict-of-interest issues raised in the recent demand
for the law director to file a taxpayer lawsuit, and as has been alleged by members of the public who oppose
the LOI, are resolved. 
 
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Smith, Monique 
Sent: Tuesday, May 12, 2015 5:06 PM
To: Butler, Kevin; Madigan, Mary; Hagan, Mary
Subject: 051115_MIN_COW_DRAFT
 
Kevin, ML and Mary – Would you mind reviewing the attached draft minutes from last
night’s COW and providing feedback?  Last night’s COW felt somewhat unique in terms
of how it unfolded, so I want to make sure that I am communicating the important points
about the meeting appropriately. 
 
Also, thanks very much for your help and patience as I continue to learn how to process
minutes, especially during such an important period in council’s history!  (Phew!)
 
Monique

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Wednesday, April 22, 2015 4:07 PM
To: Rawski, John
Subject: Re: Additional Questions

Thanks John. I'll review these opinions. If we decide to request a formal opinion, how finer go
about doing that? 

Thanks again for all your help. 

Jen Mladek

Sent from my iPhone

On Apr 22, 2015, at 4:42 PM, Rawski, John <John.Rawski@ethics.state.oh.us> wrote:

Jennifer:
 
The only way I could supply specific answers to your specific questions would
be if you sent us a signed letter requesting an advisory opinion.
 
However, I have attached  several advisory opinions addressing how the Ethics
Laws  apply to a public official who is an attorney.
 
I think some of the precedent in these opinions may address some of your

concerns.   Specifically, please note the 5th syllabus paragraph of 90-008.
 
I’ll be out of the office until Friday.
 
I hope that some of this information is helpful.
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368
CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may
contain confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions
of law.  If you are not the intended recipient, please notify the sender by e-mail or telephone and immediately
delete this message and any attachments.  Thank you

  
 
 
 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, April 21, 2015 1:02 PM
To: Rawski, John
Subject: Additional Questions

 
John,
 
Thank you for the help with the previous question and the information that
you provided regarding the request for an opinion.  I really appreciate your
responsiveness when I have a question.
 
Here are my next questions, which are indirectly related to the prior scenario. 
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We have a member of Council who is a partner in a law firm.  The firm
represents, on general matters,  the Lakewood Hospital Foundation (“LHF”),
which is an Ohio non-profit corporation formed in 1956 for the purpose of
aiding in the growth and development of Lakewood Hospital and to meet the
health and welfare needs of the community.  The articles of incorporation of
LHF specifically grant powers, in addition to those conferred by the State of
Ohio, to the LHF to acquire by devise, gift, purchase or otherwise, and hold for
investment or trust, sell, lease, mortgage or dispose of any money, business,
real estate, stocks, or bonds.  Essentially, the LHF is a non-profit for purposes
of fundraising and supporting the hospital. 
 
The same councilmember’s law firm employs an associate attorney who serves
as an unpaid trustee on the board of LHF.
 
As you recall from my last e-mail, Lakewood Hospital is leased by the City of
Lakewood to the Lakewood Hospital Association, Inc. (“LHA”), a different Ohio
non-profit entity, which in turn has agreed with the Cleveland Clinic to operate
and control Lakewood Hospital.  The same councilmember has a partner in his
law firm who serves as an unpaid trustee of LHA.
 
Recently, LHF, LHA and the Cleveland Clinic announced a proposal to enter into
a new agreement governing the closure and demolition of Lakewood Hospital;
the construction of a new outpatient facility owned and run by the Cleveland
Clinic; the sale of city property to the Cleveland Clinic; and the creation of a
new tax-exempt community foundation related to wellness and population
health management.  Because it would involve many city assets, the proposal
requires considerable input from and ultimately approval of Lakewood City
Council. 
 
We are told the councilmember’s law firm does not represent LHF on any
matter directly related to these announced plans and does not represent LHF
in any matter that may potentially go before city council for vote and approval
related to the negotiations between the Cleveland Clinic, the city, LHF and
LHA. 
 
Here are the questions which have been raised:
 
1.    Whether a member of council may deliberate or vote on a matter
involving a non-profit foundation, while he is a partner at a law firm which
advises the foundation on items not directly related to the matter to be voted
upon, and where the foundation has separate independent counsel advising it
on the matter to be voted upon.

2.    Whether a member of council may deliberate or vote on a matter
involving a non-profit entity, whose board of trustees includes a law partner of
the councilmember.

3.    Whether a member of council may deliberate or vote on a matter
involving a non-profit foundation, whose board of trustees includes an
associate of the councilmember’s law firm.

We will likely seek a response in a formal request for an opinion, but any
conflict-of-interest cases that you are aware of that will initially guide us in this
matter would be greatly appreciated!
 
Thank you,
 
 
Jennifer L. Mladek
Chief Assistant Law Director
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City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or

distribution of this email or its contents is strictly prohibited. If you have received this message in error, please notify us immediately

by replying to the message and deleting it from your computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost,

destroyed, arrive late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that

are present in this email, or any attachments, that have arisen as a result of e-mail transmission.
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This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

LKWD-PRR292_000446

LKWD-PRR292_000446



LKWD-PRR292_000447

LKWD-PRR292_000447



LKWD-PRR292_000448

LKWD-PRR292_000448



LKWD-PRR292_000449

LKWD-PRR292_000449



LKWD-PRR292_000450

LKWD-PRR292_000450



LKWD-PRR292_000451

LKWD-PRR292_000451



LKWD-PRR292_000452

LKWD-PRR292_000452



LKWD-PRR292_000453

LKWD-PRR292_000453



LKWD-PRR292_000454

LKWD-PRR292_000454



LKWD-PRR292_000455

LKWD-PRR292_000455



From: Rawski, John [John.Rawski@ethics.state.oh.us]
Sent: Wednesday, April 22, 2015 3:42 PM
To: Mladek, Jennifer
Subject: RE: Additional Questions
Attachment(s): "89-016.pdf", "90-008.pdf", "90-011.pdf", "Mentel (07-20-99).pdf"

Jennifer:
 
The only way I could supply specific answers to your specific questions would be if you
sent us a signed letter requesting an advisory opinion.
 
However, I have attached  several advisory opinions addressing how the Ethics Laws
 apply to a public official who is an attorney.
 
I think some of the precedent in these opinions may address some of your concerns. 

 Specifically, please note the 5th syllabus paragraph of 90-008.
 
I’ll be out of the office until Friday.
 
I hope that some of this information is helpful.
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368
CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are not
the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

  
 
 
 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, April 21, 2015 1:02 PM
To: Rawski, John
Subject: Additional Questions

 
John,
 
Thank you for the help with the previous question and the information that you provided
regarding the request for an opinion.  I really appreciate your responsiveness when I
have a question.
 
Here are my next questions, which are indirectly related to the prior scenario. 
 
We have a member of Council who is a partner in a law firm.  The firm represents, on
general matters,  the Lakewood Hospital Foundation (“LHF”), which is an Ohio non-profit
corporation formed in 1956 for the purpose of aiding in the growth and development of
Lakewood Hospital and to meet the health and welfare needs of the community.  The
articles of incorporation of LHF specifically grant powers, in addition to those conferred by
the State of Ohio, to the LHF to acquire by devise, gift, purchase or otherwise, and hold
for investment or trust, sell, lease, mortgage or dispose of any money, business, real
estate, stocks, or bonds.  Essentially, the LHF is a non-profit for purposes of fundraising
and supporting the hospital. 
 
The same councilmember’s law firm employs an associate attorney who serves as an
unpaid trustee on the board of LHF.
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As you recall from my last e-mail, Lakewood Hospital is leased by the City of Lakewood to
the Lakewood Hospital Association, Inc. (“LHA”), a different Ohio non-profit entity, which
in turn has agreed with the Cleveland Clinic to operate and control Lakewood Hospital. 
The same councilmember has a partner in his law firm who serves as an unpaid trustee
of LHA.
 
Recently, LHF, LHA and the Cleveland Clinic announced a proposal to enter into a new
agreement governing the closure and demolition of Lakewood Hospital; the construction
of a new outpatient facility owned and run by the Cleveland Clinic; the sale of city
property to the Cleveland Clinic; and the creation of a new tax-exempt community
foundation related to wellness and population health management.  Because it would
involve many city assets, the proposal requires considerable input from and ultimately
approval of Lakewood City Council. 
 
We are told the councilmember’s law firm does not represent LHF on any matter directly
related to these announced plans and does not represent LHF in any matter that may
potentially go before city council for vote and approval related to the negotiations
between the Cleveland Clinic, the city, LHF and LHA. 
 
Here are the questions which have been raised:
 
1.    Whether a member of council may deliberate or vote on a matter involving a non-
profit foundation, while he is a partner at a law firm which advises the foundation on
items not directly related to the matter to be voted upon, and where the foundation has
separate independent counsel advising it on the matter to be voted upon.

2.    Whether a member of council may deliberate or vote on a matter involving a non-
profit entity, whose board of trustees includes a law partner of the councilmember.

3.    Whether a member of council may deliberate or vote on a matter involving a non-
profit foundation, whose board of trustees includes an associate of the councilmember’s
law firm.

We will likely seek a response in a formal request for an opinion, but any conflict-of-
interest cases that you are aware of that will initially guide us in this matter would be
greatly appreciated!
 
Thank you,
 
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 
8 EAST LONG STREET, SUITE 1200 

COLUMBUS, OHIO 43215-2940 
(614) 466-7090 

Advisory Opinion 
Number 89-016 
December 14, 1989 

Syllabus by the Commission: 

(1) 

(2) 

(3) 

Division (D) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner or 
associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official 
position, formally, or informally, with regard to matters 
pending before his public body on which a member of his 
law firm is representing a client; 

Division (E) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner in a law 
firm from receiving a distributive share of fees paid by 
clients for legal services rendered by members of his law 
firm on matters pending before the public body; 

Division (C) of Section 102.04 of the Revised Code 
prohibits a member of a city commission from repre- 
senting clients or rendering any other personal service in 
a case, proceeding, application, or other matter that is 
pending before the city commission. 

* * * 

You have asked whether the Ohio Ethics Law and related statutes prohibit a law 
firm from representing clients before the city planning commission in light of the fact 
that a partner in the law firm also serves as a member of the planning commission. You 
have indicated that the planning commission will soon be considering a proposal for a new 
development and that one of the developers is a client of the law firm. The law firm 
wishes to prepare various documents which the planning commission is required to review 
as part of its determination whether to approve the development plan. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 
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Opinion Number 89-O 16 
December 14, 1989 
Page 2 

The term “public official or employee” is defined to include any person who is elected or 
appointed to an office or is an employee of any commission of a city. See R.C. 102.01(B) 
and (C). Therefore, a member of a city planning commission is a “public official or 
employee” for purposes of R.C. 102.03. See R.C. 7 13.01; Advisory Opinion No. 85-006. 
The term “anything of value” is defined for purposes of R.C. 102.03 in R.C. 1.03 to 
include money and every other thing of value. See R.C. 102.01(G). 

In Advisory Opinion No. 86-004, the Ethics Commission addressed the issue 
whether the Ethics Law would prohibit members of a law firm from representing private 
clients on matters before a regional authority where a member of the authority was a 
member of the law firm. Although such representation was held not to be prohibited, the 
Commission found that fees or profits generated from a private law practice fall within 
the definition of “anything of value,” and that such fees or profits would be of such 
character as to manifest a substantial and improper influence upon the authority member 
if he were to participate in a matter on which a party is represented by a member of his 
private law firm. The Commission held in Advisory Opinion No. 86-004 that R.C. 
102.03(D) prohibits a member of a public body who is a partner in a law firm from 
participating in discussions, voting, or otherwise using his official position concerning a 
matter before his public body on which a party is represented by a member of his firm. 
Similarly, the Commission has held that a public official is prohibited by R.C. 102.03(D) 
from reviewing work prepared by members of his law firm for the firm’s clients, since 
the clients’ fees could impair his independence of judgment. See Advisory Opinions No. 
82-001, 83-001, and 84-004. 

R.C. 102.03(D) would, therefore, prohibit the member of the city planning com- 
mission from voting, taking part, formally or informally, in discussions or deliberations, 
or otherwise participating in consideration of matters pending before the planning 
commission on which a member of his law firm is representing a client. 

It is assumed that the member of the planning commission is generally entitled, as 
a partner in the law firm, to a share of the client fees received by the firm for work 
performed by other members of his law firm, and this issue is addressed in greater detail 
below. It should be noted that, even if he does not accept his share of the fees, or is an 
associate or employee of the law firm such that he would not be entitled to a distributive 
share of fees, he would be prohibited by R.C. 102.03(D) from participating in considera- 
tion of matters on which his law firm is representing a client. In Advisory Opinion No. 
88-004, the Commission held that a public official is prohibited from participating in a 
matter in which any of his business associates has an interest, where the public official’s 
independence of judgment could be impaired. In Advisory Opinion No. 88-005, it was 
further held that a public official is prohibited from participating in matters affecting 
the interests of his private employer. The relationship between the planning commission 
member and his employing law firm and law partners or associates indicates that his 
objectivity or independence of judgment could be impaired in considering a matter in 
which his law firm and law partners or associates are interested. See Advisory Opinion 
No. 89-015. Therefore, R.C. 102.03(D) would prohibit the planning commission member 
from participating in matters in which his law firm is involved even though he does not 
personally receive a share of the client fees. 

The next issue to be addressed is whether the member of the planning commission 
is prohibited from receiving a distributive share of profits on legal services rendered by 
members of his law firm on matters pending before the planning commission. R.C. 
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Opinion Number 89-016 
December 14, 1989 
Page 3 

102.03(E) prohibits a public official or employee from accepting or soliciting anything of 
value, including clients’ fees, if the thing of value is of such character as to manifest a 
substantial and improper influence upon him with respect to his duties. 

This issue has been addressed in the context of another provision of the Ethics 
Law, R.C. 102.04(C), which reads as follows: 

(0 Except as provided in division (D) of this section, no person elected or 
appointed to an office of or employed by a county, township, 
municipal corporation, or any other governmental entity, excluding 
the courts, shall receive or agree to receive directly or indirectly 
compensation other than from the agency with which he serves for 
any service rendered or to be rendered by him personally in any case, 
proceeding, application, or other matter which is before any agency, 
department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of which he is an officer or 
employee. 

In Advisory Opinion No. 86-004, it was held that a member of a regional authority who is 
a partner in a private law firm is prohibited from receiving compensation from a private 
client for personal services rendered on a matter before the regional authority. The 
opinion went on to conclude that R.C. 102.04 does not, however, prohibit other members 
of the public official’s firm from representing clients before his public agency. See 
Advisory Opinions No. 74-009 and 82-001. Furthermore, the Commission has held that 
R.C. 102.04(C) does not prohibit the public official from receiving a share of the 
partnership profits from fees for services rendered by another member of the firm in 
matters before his agency so long as he does not render the personal services and does 
not review the firm’s work. See Advisory Opinions No. 74-009, 82-001, 84-004, and 
86-004. This issue has not been addressed, however, since the enactment of Division (E) 
of Section 102.03 in Am. Sub. H.B. 300 (116th Gen. A.) in September, 1986. 

Division (E) of Section 102.03 prohibits a public official from accepting or 
soliciting anything of value from a party that is interested in matters before, regulated 
by, or doing business or seeking to do business with, the agency with which he serves. 
See, e.g., Advisory Opinions No. 79-002, 79-006, 80-004, and 86-011. In this instance, the 
share of partnership profits would come from fees paid by clients whose development is 
under consideration by the planning commission and who are, therefore, interested in 
matters pending before the planning commission. The public official serves as a member 
of the planning commission, and the fees which he would receive would be paid for legal 
services rendered in the specific matter that is pending before the planning commission. 
R.C. 102.03(E) would, therefore, prohibit the commission member from accepting his 
share of the fees paid by clients for representation by members of his law firm before 
the planning corn mission. 

As a final point with regard to the planning commission member, R.C. 102.04(C), 
as set forth above, would prohibit the commission member from receiving compensation 
from his law firm or private clients for personally rendering any service in a case, 
proceeding, application, or other matter pending before any agency, department, board, 
or commission of the city, including of course, the planning commission. Division (D) of 
Section 102.04 provides an exception to the prohibition of Division (C), in cases where 
the matter is pending before an agency other than the planning commission. In order to 
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meet this exception, the statement described in Division (D) must be filed in accordance 
with the requirements of that Division. Furthermore, Divisions (D) and (II) of Section 
102.04 would require the planning commission member to disqualify himself for two years 
from participating as a commission member in any matter involving any official or 
employee of the city agency before which the matter was pending in which he rendered 
his personal services. See generally Advisory Opinion No. 89-010. Under no circum- 
stances, however, may he represent clients before the planning commission. 

Your question may also raise issues concerning the professional conduct of 
attorneys under the Code of Professional Responsibility. These issues are not within the 
jurisdiction of the Ethics Commission, but should be referred to the Board of Commis- 
sioners on Grievances and Discipline of the Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is rendered only with 
regard to questions arising under Chapter 102. and Sections 2921.42 and 2921.43 of the 
Revised Code. 

Therefore, it is the opinion of the Ethics Commission, and you are so advised, 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a member of a 
public body who is a partner or associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official position, formally, or informally, 
with regard to matters pending before his public body on which a member of his law firm 
is representing a client; (2) Division (E) of Section 102.03 of the Revised Code prohibits a 
member of a public body who is a partner in a law firm from receiving a distributive 
share of fees paid by clients for legal services rendered by members of his law firm on 
matters pending before the public body; and (3) Division (C) of Section 102.04 of the 
Revised Code prohibits a member of a city commission from representing clients or 
rendering any other personal service in a case, proceeding, application, or other matter 
that is pending before the city commission. 

Ohio Ethics Commission 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 
8 EAST LONG STREET, SUITE 1200 

COLUMBUS. OHIO 43215-2940 

(614) 466-7090 

Advisory Opinion 
Number 90-008 
May 25, 1990 

Syllabus by the Commission: 

(1) 

(21 

(3) 

(4) 

(51 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member w.ho is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with ,regard to a matter pending 
before city council if an employee or partner of his law firm is 
representing a client on that specific matter pending before council. 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member who is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with regard to a matter pending 
before city council on which an employee or partner of his law firm 
has provided consultation and advice to the party which is presenting 
the matter to council. 

Division (E) of Section 102.03 of, the Revised Code prohibits a city 
council member who is employed by a law firm from receiving a 
distributive share of client fees earned by members of his law firm 
for representing a client on matters pending.before city council or for 
providing consultation and advice to a party which is presenting a 
matter before counciL 

Division (D) of Section 102.03 of the Revised Code does not generally 
pr0hibit.a city council member from participating in a matter pending 
before city council which is brought by a party who is a client of the 
council member’s law firm but is not represented by the law firm on 
the matter before council, unless the relationship between the council 
member and client is such that the council member’s independence of 
judgment could be impaired. 

Division (D) of Section 102.03 of the Revised Code does not generally 
prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a 
client of the city council member’s law firm has a contingent interest, 
unless the law firm’s receipt of client fees is dependent upon council’s 
determination of the matter, or ‘unless the council member’s 
independence of judgment could otherwise be impaired. 

* * * 
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May 25, 1990 
Page 2 

You asked whether the Ohio Ethics Law would prohibit you, as a city councilman, 
from participating as a member of council on certain matters, since you are also an 
employee of a private law practice. You have specifically asked if you may participate 
in a matter before council in which your law firm represents a party to the matter. 
Next, you have asked if you may participate in a matter brought before council by a 
party who has consulted with a member of your law firm, although the law firm does not 
actually represent the party. Third, you have asked if you may participate in a matter 
brought before council where a party to the matter is a client of your law firm, but the 
firm does not represent the client on the matter before council. Fourth, you asked if you 
are prohibited from participating in matters where your law firm represents a party to 
the transaction which lead to the matter, but does’not represent the party which brought 
the matter before council. Finally, in situations where you must abstain from voting on a 
specific matter, you have asked if you must also abstain ‘from voting to suspend the rules 
or on an emergency clause for the matter. 

By way of history, you have stated in your letter that although you are employed 
by a private law firm, you resigned as a partner on December 1, 1989, the day you took 
office as a council member. You no longer receive partnership profits and you have no 
role in partnership decisions. However, you do receive a salary, and you have the 
opportunity to receive a bonus for each year you are “pr,oductive.” Your productivity will 
be measured in terms of billable hours, clients relations, and contributions to firm 
management. 

Your first question concerns whether ‘you may participate in a matter before the 
city council where your firm represents a party to the matter before council, Divisions 
(D) and (E) of Section 102.03 of the Revised Code read: 

(D) No public official or employee shall use or authorize the use of the authority 
or influence of his office or employment to secure anything of value or the 
promise or offer of anything of value that is of such a character as to 
manifest a substantial and improper influence upon him with respect to his 
duties. 

(E) No public official or employee shall solicit or accept anything of value that 
is of such a character as to manifest a substantial and improper influence 
upon him with respect to his duties. 

The term “public official or employee” is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01 (B) and (C). A member of a city 
council is a “public official or empFeeT1 for purposes of R.C. 102.03. See Advisory 
Opinions No. 76-005, 79-008, and 89-008. The term “anything of value” isfined for 

‘. purposes of R.C. 102.03 to include money and every other thing of value. See R.C: ’ 
102.01 (G) and 1.03. Client fees generated by the practice of law fall within thexaning 
of “anything of value.” See Advisory Opinions No. 86-004, 89-015, and 89-016. 

You have explained that you are an employee of the firm and receive a salary, but 
that you are not entitled to a distributive share of the firm’s profits. In Advisory Opinion 
No. 89-016, the Ethics Commission discussed the relationship between a public ‘official 
who is an associate or employee of a law firm, and the law firm for which he works and 
found that: 

[tlhe relationship between [a public officialI and his employing law firm and 
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law partners or associates indicates that his objectivity or independence of 
judgment could be impaired in considering a matter in which his law firm 
and law partners or associates are interested, and that R.C. 102.03 (D) 
would prohibit [the public official from participating in matters in which 
his law firm is involved even though he does not personally receive a share 
of the client fees. 

See Advisory Opinions 86-004, 88-004, 88-005, and 89-015. 

R.C. 102.03 (D) would, therefore, prohibit you from voting, taking part in 
discussions or deliberations, .or otherwise participating, formally or informally, in the 
consideration of matters pending before the council if a member of your firm is 
representing a client on the specific matter before council, even though you do not 
personally receive a share of the client’s fees. See Advisory Opinion No. 89-O 16. 

You should note, in addition, that R.C. 102.04 (C) prohibits you, as a city 
councilman, from receiving compensation for representing an individual or rendering 
other services personally on any matter pending before any entity of the city. See R.C. 
102.04(C) (“no person who is elected or appointed to an office of . . . a . . . municipal 
corporation . . . shall receive or agree to receive directly or indirectly compensation 
other than from the agency with which he serves for any service rendered or to be 
rendered by him personally in any case, proceeding, application, or other matter which is 
before any agency, department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of whidh he is an officer . . .I’). See also Advisory 
Opinion No. 89-016. Further, R.C. 102.03(E) would prohibit a council member who is a 
partner or employee in a law firm from accepting a share of the client fees earned by 
members of his law firm for representing clients on matters before the city council. Id. - 

You have also asked whether you may participate in a matter pending before 
council where a member of your law firm has provided legal consultation and advice to 
the party bringing the matter before council, but the party is not being represented by 
your firm. You state that a member of your law firm provided specific advice to the 
legal counsel of a former city employee who had brought a lawsuit against the city which 
you serve. Even though your law firm is not directly representing the client, the 
consultation and advice of the member of your firm influenced the development of a 
settlement proposal before counciL 

The Ethics Commission has consistently held that Division (D) of Section 102.03 of 
the Revised Code prohibits a public official or employee from acting in any situation 
where the public official or employee would have an inherent conflict, of interest. such’ 
that his independence and objectivity of judgment could be impaired. See Advisory 
Opinions No. 84-009, 85-006, and 88-009. In previous advisory opinionfihe. Ethics 
Commission has held that R.C. 102,03(D) prohibits a public official from reviewing, in his 
official capacity, work that members of his law firm have prepared. See Advisory 
Opinion No. 89-O 16. See also Advisory Opinions No. 82-001, 83-001, and=004. If a 
public official were to-v= and act upon matters in which members of his law firm 
have earned client fees, then the official would be subject to an inherent conflict Of 
interest which could impair his objectivity and independence of judgment in carrying out 
his official decisions and responsibilities with respect to that matter. Accordingly, R.C. 
102.03(D) prohibits you from taking any action, formally or informally, with regard to a 
matter in which a member of your law firm has provided legal services. Division (E) Of 
Section 102.03 would prohibit you from receiving a distributive share of client fees 
earned by a member of your firm in a matter pending before council. 
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The next issue to be addressed is whether the Ohio Ethics Law prohibits you from 
participating in matters which arise before council where a party to the matter is a 
client of your firm, but your firm does not represent the party on the specific matter 
before council. Division (D) of R.C. 102.03 prohibits a public official or employee from 
using the authority or influence of his office to secure anything of value that is of such a 
character as to manifest a substantial and improper influence upon him with respect to 
his duties. As discussed above, the statute would prohibit you from participating as a 
council member in any decision affecting your law firm’s client if your law firm were 
representing the client on that matter, See Advisory Opinions No. 86-004 and 89-016. 
However, in this instance, your firm is no-epresenting the client before council. The 
central issue is, therefore, w.hether the firm’s relationship with a client, standing alone, 
is sufficient to trigger the prohibition of. R.C. 102.03(D), so as to prohibit you from 
participating in matters affecting the interests of the client in instances where the firm 
is not involved. 

The Ethics Commission has held that a public official is prohibited, by R.C. 
102.03(D), from taking any action regarding a matter if his action will result in a definite 
and partrcular pecuniary benefit or detriment to the public official or to the public 
official’s business associates. See Advisory Opinion No. 88-004. In order to determine if 
the Ethics Law would prohibityou from taking part in actions which would directly 
affect your law firm’s client on matters in which the law firm is not involved, it must 
first be determined if the clients of your law firm would be considered your business 
associates. Id. - 

In addressing this issue, it is helpful to examine R.C. 2921.42 (A)(l), which 
prohibits a public official from authorizing or using the authority or influence of his 
office to secure authorization of a public contract in which any of his business associates 
has an interest. The Ethics Commission has held, for purposes of R.C. 292 1.42(A)(l), that 
parties who act together to pursue a common business purpose, or who conduct a common 
business enterprise, are “business associates.” See Advisory Opinion No. 86-002. In 
considering whether the contractor client of a city official’s insurance agency was a 
“business associate” of the official, the Ethics Commission stated, in Advisory Opinion 
No. 86-002: 

Under the facts.presented, the contractor is a client or customer of 
the insurance agency. Thus, the transaction is one of the purchase and sale 
of insurance services, as opposed to a general business relationship or 
association to conduct a common business enterprise. While it may be 
argued that an insurance agency and its clients often have an established 
business relationship, it would be inaccurate to characterize that 
relationship as a business association, since they are not engaged in a 
common business enterprise. Therefore, Division (A)(l) of Section 2921.42 
of the Revised Code would not prohibit a city council member who is an 
officer and major shareholder of an insurance agency from authorizing, 
voting, or otherwise using the authority or infuence of his office to secure 
approval of a public contract with a firm that is a client or customer of the 
agnecy. However, it would create the appearance or impropriety because 
of their business relationship. (Emphasis added.) 

Applying this reasoning to the facts now presented, it appears that your firm’s clients 
would not be considered your business associates for purposes of R.C. 102.03(D). 

Mowever, the conclusion that your law firm’s clients are not considered to be your 
“business associates” does not end the inquiry as to whether you may participate in 
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matters affecting the clients’ interests. The standard used under R.C.102.03(D) to 
determine if a council member may properly participate in a matter involving another 
party is whether the relationship between the council member and the other party is such 
that the council member’s objectivity or independence of judgment could be impaired 
with regard to matters that affect the interests of that party. See Adsy Opinion No. 
88-004. Generally, the mere fact that a party is also a clientofan official’s law firm 
would not be sufficient to require the official to abstain from matters involving the 
client’s interests. There may be some circumstances, however, where R.C. 102.03(D) 
would prohibit a public official from acting on matters involving a client. The facts and 
circumstances of each case must be examined to determine if the nature of the 
relationship between the .public official and the client is such that his objectivity and 
independence of judgment could be impaired. See Advisory Opinion No. 88-004. For 
example, if the public official himself is currentlyrepresenting a client on other matters, 
he would be prohibited, by R.C. 102.03(D), from acting in his official capacity on any 
matter which could benefit the client. In addition, you should note that any action you 
take with respect to your law firm’s clients may create an appearance of impropriety 
because of the relationship between your law firm and its clients. 

You next asked if you may participate in matters brought before council on which 
the firm represents a party to the transaction which lead to the matter, but does not 
represent the party who brought the matter before council. You give as an example an 
instance in which the firm’s client is selling property to a third party. One of the 
conditions to the sale is that the land be rezoned. The third party has approached council 
to vote on the zoning change. Although the zoning request was brought by a third party, 
the firm’s client is interested in the zoning matter and is represented by the council 
member’s law firm on that zoning matter. See Advisory Opinions No. 86-004 and 89- 
016. 

The Ethics Commission has held that Division (D) of R.C. 102.03 prohibits a city 
council member from acting on a matter upon which a benefit to the private, pecuniary 
interests of the official is contingent, or upon which a benefit to the interests of certain 
parties such as the official% spouse or business associates is contingent. See Advisory 
Opinions No. 76-005, 79-003, 79-008, and 88-005. A change in the zoning of piece of 
property, when the change affects the value of the property or the landowner’s ability to 

‘sell the ,property, is a thing of value to the landowner for purposes of R.C. 102.03. See 
Advisory Opinion No. 79-008. In the example you posed, the zoning change is a condition 
to the sale of property by the client. Clearly, the zoning change, whether it is granted or 
denied, will have a direct impact upon the interests of your law firm’s client. However, 
as concluded above, a city council member is not generally prohibited from participating 
in a matter solely on the basis that the matter may affect the interests of his law firm’s 
client. Therefore, the prohibitions set forth in R.C. 102.03(D) would not prohibit YOU 

from. voting on a zoning or other matter upon which the pecuniary interests of your law 
firm’s client are contingent. Once again, however, you should be aware that voting on 
this matter could present an appearance of impropriety. 

As stated above, client fees to the law firm which employs you are within the 
definition of “anything of value,” and are of such character as to manifest a substantial 
and improper influence upon you. See Advisory Opinion No. 89-016. Therefore, if client 
fees to your law firm are depend= upon the zoning change or other matter pending 
before council, you would be prohibited by R.C. 102.03(D) from participating in the Vote 
which affects the interests of your law firm. For example, if your firm would represent 
its client on the sale of property which is dependent upon the zoning change, then you 
would be prohibited from participating as a council member on the question of the zoning 
change. 
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In your final question, you ask what kinds of actions you may take concerning 
matters on which you have a conflict of interest. If you are prohibited from 
participating in a specific matter by either R.C. 102.03(D) or R.C. 2921.42, you may not 
participate in that matter in any way. You would be prohibited from voting and 
deliberating, as well as participating in informal discussions and other communications, 
‘oral or written. Further, if the suspension of the rules or an emergency clause is relative 
to the matter on which you have a conflict of interest, you are prohibited from taking 
part in those actions. 

As a final matter, you should take note of the provisions of Division (B) of R.C. 
102.03, which reads: 9 . 

No present or former public official or employee shall disclose or use, 
without appropriate authorization, any information acquired by him in the 
course of his official duties which is confidential because of statutory 
provisions, or which has been clearly designated to him as confidential 
when such confidential designation is warranted because of the status of 
the proceedings or the circumstances under which the information was 
received and preserving its confidentiality is. necessary to the proper 
conduct of government business. 

Pursuant to this section, you are prohibited from disclosing confidential information 
which you acquired in your position as a city council member to your law firm or any 
other person, or from using such information, without appropriate authorization. See 
Advisory Opinion No. 89-006. This limitation is applicable during your public service, and 
after, and remains in effect as long as the information is confidential. Id. 

As a final note, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 2921.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a city council 
member who is employed by a private law firm from voting, discussing, or otherwise 
using the authority or influence of his official position, formally or informally, with 
regard to a matter pending before city council if an employee or partner of his law firm 
is representing a client on that specific matter pending before council; (2) Division (D) of 
Section 102.03 of the Revised Code prohibits a city council member who is employed by a 
private law firm from voting, discussing, or otherwise using the authority or influence of 
his official position, formally or informally, with regard to a matter pending before city 
council on which an employee or partner of his law firm has provided consultation and 
advice to the party which is presenting the matter to council; (3) Division (E) of Section 
102.03 of the Revised Code prohibits a city council member who is employed by a law 
firm from receiving a distributive share of client fees earned by members of his law firm 
for representing a client on matters pending before city council or for providing 
consultation and advice to a party which is presenting a matter before council; (4) 
Division (D) of Section 102.03 of the Revised Code does not generally prohibit a city 
council member from participating in a matter pending before the city council which is 
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brought by a party who is a client of the council member’s law firm but is not 
represented by the law firm on the matter before council, unless the relationship 
between the council member and client is such that the council member’s independence 
of judgment could be impaired; and (5) Division (D) of Section 102.03 of the Revised Code 
does not generally prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a client of the city 
council member’s law firm has a contingent interest, unless the law firm’s receipt of 
client fees is dependent upon council’s determination of the matter, or unless the council 
member’s independence of judgment could otherwise be impaired. 

David L. Warren, Chairman 
Ohio Ethics Commission 
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OHIO ETHICS COMMI_SSION 

THE ATLAS BUILDING 
8 EAST LONG STREET. SUITE 1200 

COLUMBUS.,OHIO 432152940 

(614) 466-7090 

Advisory Opinion 
Number 90-011 
August 16, 1990 

Syllabus by the Commission: 

Division (D) of Section 102.03 of the Revised Code does not prohibit a 
city council member from participating in a matter presented to 
council by a former client of his law firm or law partner, even though 
his law partner had previously represented the client before council 
on that matter, so long as there is no ongoing relationship between 
the party and his law firm or law partner, and no understanding that 
the attorney-client relationship will be resumed at some time in the 
future, and so long as the council member would not be required to 
review, approve, base his decision upon, or otherwise act upon legal 
work or services previously performed by his law firm or law partner. 

* * * 

You have asked whether the Ethics Law and related statutes would prohibit your 
law partner, who is a city council member, from participating in the .consideration of, 
and vote on, a request for a zoning variance presented by a party who was formerly 
represented by you before council on this request. 

You have stated, by way of history, that you are a partner in a law firm, and that 
you represented a client before city council on a variance request that was twice 
presented and subsequently rejected by council. Your partner in the law firm is a 
member of city council, and abstained from voting, discussing, or deliberating on the 
requested variances. You have asked whether your law partner would be prohibited from 
participating as a city council member on the issue of the variance if it is again 
presented to council, where you and your law firm have withdrawn from representing the 
client. You have clarified that you have referred the variance issue, as well as a related 
zoning issue, to another attorney, and that your firm has no matters remaining with 
respect to this client. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 

The term “public official or employeel’ is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01(B) and (C). A member of a city council 
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is a “public official or employee” for purposes of R.C. 102.03. See Advisory Opinions No. 
79-008, 89-008, and 90-008. The term “anything of value” is desd for purposes of R.C. 
102.03 to include money and every other thing of value. See R.C. 102.01(G) and R.C. 
1.03. Client fees generated by the practice of law fall witmthe meaning of “anything 
of value.” See Advisory Opinions No. 86-004, 89-015, 89-016, and 90-008. 

In Advisory Opinion No. 89-016, the Ethics Commission held that a member of a 
public board or commission who is also a partner or associate in a private law firm is 
prohibited by R.C. 102.03(D) from voting, discussing, participating in deliberations, or 
otherwise using his official position, formally or informally, with regard to matters 
pending before his public body on which a member of his law firm is representing a 
client. This conclusion was reiterated in Advisory Opinion No. 90-008, in which the 
Commission held that R.C. 102.03(D) prohibits a city council member who is employed by 
a private law firm from participating in a matter pending before city council if an 
employee or partner of his law firm is representing a client on that matter pending 
before council. See also Advisory Opinion No. 86-004. The Commission also held in w- 
Advisory Opinions No. 89-016 and 90-008 that a city council member or other official 
serving on a public body is prohibited by Division (E) of Section 102.03 from receiving a 
distributive share of client fees earned by members of his law firm for representing a 
client on matters pending before council or his public body. 

In this instance, you had previously represented a client before city council, and 
your partner abstained as a member of city council from participating on that matter. 
You wish to know whether your partner would continue to be prohibited from 
participating in the client’s variance request if you and your law firm have withdrawn 
from representing the party before council. You have stated that a related matter 
involving the party has also been referred to another attorney and that the firm no longer 
represents the party with respect to any matter. 

The Ethics Commission has held that R.C. 102.03(D) prohibits a public official or 
employee from participating in any matter where the public official or employee would 
have an inherent conflict of interest such that his objectivity and independence of 
judgment with regard to his official decisions and responsibilities could be impaired. See 
Advisory Opinions No. 84-009, 85-006, 88-004, and 88-005. It is apparent that a coun 
member would have an inherent conflict of interest in participating in a matter where his 
law partner or a member of his law firm is representing a party before counciL See 
Advisory Opinions No. 89-016 and 90-008. The possibility that a council member would 
have a conflict of interest merely because a party appearing before council had formerly 
been a client of his law firm or law partner is, however, much more remote. See 
Advisory Opinions No. 88-005 and 88-009. Cf. Advisory Opinion No. 90-008 (Rx 
102.03(D) does not generally prohibit a citycouncil member from participating in a ’ 
matter pending before city council which is brought by a party who is a client of the 
council member’s law firm, but is not represented by the law firm on the matter pending 
before council). Therefore, the council member is not prohibited by R.C. 102.03(D) from 
participating in a matter presented to council by a former client of his law firm or law 
partner. 

The Ethics Commission has held, however, that a public official is prohibited by 
R.C. 102.03(D) from reviewing, in his official capacity, work prepared by members of his 
private firm. See Advisory Opinions No. 82-001, 83-001, 84-004, 88-009, 89-O 16, and 90- 
008. A citycouncil member’s objectivity and independence of judgment could be 
impaired if he were to review and act upon matters in which members of his law firm had 
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earned legal fees. See Advisory Opinion No. 90-008. Therefore, Division (D) of S,ection 
102.03 would prohibit a council member from. participating in a matter in which a 
member of his law firm has prepared documents, provided legal consultation or advice, or 
provided other legal services which he would be required to review and act upon in his 
official capacity. 

You have stated that, in this instance, you represented the client twice before 
council on a zoning variance. If the party were to bring the matter to council again, 
after you have withdrawn from representing that party, the council member would not 
necessarily be prohibited from participating in that issue merely because you previously 
represented the party before council on that same matter. However, the council member 
would be prohibited from participating in council!s determination of the party’s request 
for ci variance if he would be required to review, approve, base his decision upon, or 
otherwise act upon, legal work or services you previously performed as attorney for the 
party. 

It must also be noted that the Commission’s conclusion that your law partner is 
not prohibited by R.C. 102.03(D) from participating as a council member in matters 
affecting the interests of your former client are conditioned on the assumption that 
there is no on-going relationship between you or the law firm, and the client, and there is 
rto understanding that you or the firm will, at some time in the future, resume an 
attorney-client relationship with the party. 

As a final matter, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 292 1.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised, 
that, Division (D) of Section 102.03 of the Revised Code does not prohibit a city council 
member from participating in a matter presented to council by a former client of his law 
firm or law partner, even though his law partner had previously represented the client 
before council on that matter, so long as there is no ongoing relationship between the 
party and his law firm or law partner, and no understanding that the attorney-client 
relationship will be resumed at some time in the future, and so long as the council 
member would not be required to review, approve, base his decision upon, or otherwise 
act upon legal work or services previously performed by his law firm or law partner. 

Y-&- David L. Warren, Chairman 
Ohio Ethics Commission 
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From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Thursday, April 23, 2015 1:40 PM
To: Butler, Kevin
Subject: FW: Additional Questions
Attachment(s): "89-016.pdf", "90-008.pdf", "90-011.pdf", "Mentel (07-20-99).pdf"

Thought I forwarded this to you last night.  Sorry!
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 22, 2015 4:42 PM
To: Mladek, Jennifer
Subject: RE: Additional Questions

 
Jennifer:
 
The only way I could supply specific answers to your specific questions would be if you
sent us a signed letter requesting an advisory opinion.
 
However, I have attached  several advisory opinions addressing how the Ethics Laws
 apply to a public official who is an attorney.
 
I think some of the precedent in these opinions may address some of your concerns. 

 Specifically, please note the 5th syllabus paragraph of 90-008.
 
I’ll be out of the office until Friday.
 
I hope that some of this information is helpful.
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368
CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are not
the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

  
 
 
 
 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, April 21, 2015 1:02 PM
To: Rawski, John
Subject: Additional Questions

 
John,
 
Thank you for the help with the previous question and the information that you provided
regarding the request for an opinion.  I really appreciate your responsiveness when I
have a question.
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Here are my next questions, which are indirectly related to the prior scenario. 
 
We have a member of Council who is a partner in a law firm.  The firm represents, on
general matters,  the Lakewood Hospital Foundation (“LHF”), which is an Ohio non-profit
corporation formed in 1956 for the purpose of aiding in the growth and development of
Lakewood Hospital and to meet the health and welfare needs of the community.  The
articles of incorporation of LHF specifically grant powers, in addition to those conferred by
the State of Ohio, to the LHF to acquire by devise, gift, purchase or otherwise, and hold
for investment or trust, sell, lease, mortgage or dispose of any money, business, real
estate, stocks, or bonds.  Essentially, the LHF is a non-profit for purposes of fundraising
and supporting the hospital. 
 
The same councilmember’s law firm employs an associate attorney who serves as an
unpaid trustee on the board of LHF.
 
As you recall from my last e-mail, Lakewood Hospital is leased by the City of Lakewood to
the Lakewood Hospital Association, Inc. (“LHA”), a different Ohio non-profit entity, which
in turn has agreed with the Cleveland Clinic to operate and control Lakewood Hospital. 
The same councilmember has a partner in his law firm who serves as an unpaid trustee
of LHA.
 
Recently, LHF, LHA and the Cleveland Clinic announced a proposal to enter into a new
agreement governing the closure and demolition of Lakewood Hospital; the construction
of a new outpatient facility owned and run by the Cleveland Clinic; the sale of city
property to the Cleveland Clinic; and the creation of a new tax-exempt community
foundation related to wellness and population health management.  Because it would
involve many city assets, the proposal requires considerable input from and ultimately
approval of Lakewood City Council. 
 
We are told the councilmember’s law firm does not represent LHF on any matter directly
related to these announced plans and does not represent LHF in any matter that may
potentially go before city council for vote and approval related to the negotiations
between the Cleveland Clinic, the city, LHF and LHA. 
 
Here are the questions which have been raised:
 
1.    Whether a member of council may deliberate or vote on a matter involving a non-
profit foundation, while he is a partner at a law firm which advises the foundation on
items not directly related to the matter to be voted upon, and where the foundation has
separate independent counsel advising it on the matter to be voted upon.

2.    Whether a member of council may deliberate or vote on a matter involving a non-
profit entity, whose board of trustees includes a law partner of the councilmember.

3.    Whether a member of council may deliberate or vote on a matter involving a non-
profit foundation, whose board of trustees includes an associate of the councilmember’s
law firm.

We will likely seek a response in a formal request for an opinion, but any conflict-of-
interest cases that you are aware of that will initially guide us in this matter would be
greatly appreciated!
 
Thank you,
 
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
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THE ATLAS BUILDING 
8 EAST LONG STREET, SUITE 1200 

COLUMBUS, OHIO 43215-2940 
(614) 466-7090 

Advisory Opinion 
Number 89-016 
December 14, 1989 

Syllabus by the Commission: 

(1) 

(2) 

(3) 

Division (D) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner or 
associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official 
position, formally, or informally, with regard to matters 
pending before his public body on which a member of his 
law firm is representing a client; 

Division (E) of Section 102.03 of the Revised Code pro- 
hibits a member of a public body who is a partner in a law 
firm from receiving a distributive share of fees paid by 
clients for legal services rendered by members of his law 
firm on matters pending before the public body; 

Division (C) of Section 102.04 of the Revised Code 
prohibits a member of a city commission from repre- 
senting clients or rendering any other personal service in 
a case, proceeding, application, or other matter that is 
pending before the city commission. 

* * * 

You have asked whether the Ohio Ethics Law and related statutes prohibit a law 
firm from representing clients before the city planning commission in light of the fact 
that a partner in the law firm also serves as a member of the planning commission. You 
have indicated that the planning commission will soon be considering a proposal for a new 
development and that one of the developers is a client of the law firm. The law firm 
wishes to prepare various documents which the planning commission is required to review 
as part of its determination whether to approve the development plan. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 
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The term “public official or employee” is defined to include any person who is elected or 
appointed to an office or is an employee of any commission of a city. See R.C. 102.01(B) 
and (C). Therefore, a member of a city planning commission is a “public official or 
employee” for purposes of R.C. 102.03. See R.C. 7 13.01; Advisory Opinion No. 85-006. 
The term “anything of value” is defined for purposes of R.C. 102.03 in R.C. 1.03 to 
include money and every other thing of value. See R.C. 102.01(G). 

In Advisory Opinion No. 86-004, the Ethics Commission addressed the issue 
whether the Ethics Law would prohibit members of a law firm from representing private 
clients on matters before a regional authority where a member of the authority was a 
member of the law firm. Although such representation was held not to be prohibited, the 
Commission found that fees or profits generated from a private law practice fall within 
the definition of “anything of value,” and that such fees or profits would be of such 
character as to manifest a substantial and improper influence upon the authority member 
if he were to participate in a matter on which a party is represented by a member of his 
private law firm. The Commission held in Advisory Opinion No. 86-004 that R.C. 
102.03(D) prohibits a member of a public body who is a partner in a law firm from 
participating in discussions, voting, or otherwise using his official position concerning a 
matter before his public body on which a party is represented by a member of his firm. 
Similarly, the Commission has held that a public official is prohibited by R.C. 102.03(D) 
from reviewing work prepared by members of his law firm for the firm’s clients, since 
the clients’ fees could impair his independence of judgment. See Advisory Opinions No. 
82-001, 83-001, and 84-004. 

R.C. 102.03(D) would, therefore, prohibit the member of the city planning com- 
mission from voting, taking part, formally or informally, in discussions or deliberations, 
or otherwise participating in consideration of matters pending before the planning 
commission on which a member of his law firm is representing a client. 

It is assumed that the member of the planning commission is generally entitled, as 
a partner in the law firm, to a share of the client fees received by the firm for work 
performed by other members of his law firm, and this issue is addressed in greater detail 
below. It should be noted that, even if he does not accept his share of the fees, or is an 
associate or employee of the law firm such that he would not be entitled to a distributive 
share of fees, he would be prohibited by R.C. 102.03(D) from participating in considera- 
tion of matters on which his law firm is representing a client. In Advisory Opinion No. 
88-004, the Commission held that a public official is prohibited from participating in a 
matter in which any of his business associates has an interest, where the public official’s 
independence of judgment could be impaired. In Advisory Opinion No. 88-005, it was 
further held that a public official is prohibited from participating in matters affecting 
the interests of his private employer. The relationship between the planning commission 
member and his employing law firm and law partners or associates indicates that his 
objectivity or independence of judgment could be impaired in considering a matter in 
which his law firm and law partners or associates are interested. See Advisory Opinion 
No. 89-015. Therefore, R.C. 102.03(D) would prohibit the planning commission member 
from participating in matters in which his law firm is involved even though he does not 
personally receive a share of the client fees. 

The next issue to be addressed is whether the member of the planning commission 
is prohibited from receiving a distributive share of profits on legal services rendered by 
members of his law firm on matters pending before the planning commission. R.C. 
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102.03(E) prohibits a public official or employee from accepting or soliciting anything of 
value, including clients’ fees, if the thing of value is of such character as to manifest a 
substantial and improper influence upon him with respect to his duties. 

This issue has been addressed in the context of another provision of the Ethics 
Law, R.C. 102.04(C), which reads as follows: 

(0 Except as provided in division (D) of this section, no person elected or 
appointed to an office of or employed by a county, township, 
municipal corporation, or any other governmental entity, excluding 
the courts, shall receive or agree to receive directly or indirectly 
compensation other than from the agency with which he serves for 
any service rendered or to be rendered by him personally in any case, 
proceeding, application, or other matter which is before any agency, 
department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of which he is an officer or 
employee. 

In Advisory Opinion No. 86-004, it was held that a member of a regional authority who is 
a partner in a private law firm is prohibited from receiving compensation from a private 
client for personal services rendered on a matter before the regional authority. The 
opinion went on to conclude that R.C. 102.04 does not, however, prohibit other members 
of the public official’s firm from representing clients before his public agency. See 
Advisory Opinions No. 74-009 and 82-001. Furthermore, the Commission has held that 
R.C. 102.04(C) does not prohibit the public official from receiving a share of the 
partnership profits from fees for services rendered by another member of the firm in 
matters before his agency so long as he does not render the personal services and does 
not review the firm’s work. See Advisory Opinions No. 74-009, 82-001, 84-004, and 
86-004. This issue has not been addressed, however, since the enactment of Division (E) 
of Section 102.03 in Am. Sub. H.B. 300 (116th Gen. A.) in September, 1986. 

Division (E) of Section 102.03 prohibits a public official from accepting or 
soliciting anything of value from a party that is interested in matters before, regulated 
by, or doing business or seeking to do business with, the agency with which he serves. 
See, e.g., Advisory Opinions No. 79-002, 79-006, 80-004, and 86-011. In this instance, the 
share of partnership profits would come from fees paid by clients whose development is 
under consideration by the planning commission and who are, therefore, interested in 
matters pending before the planning commission. The public official serves as a member 
of the planning commission, and the fees which he would receive would be paid for legal 
services rendered in the specific matter that is pending before the planning commission. 
R.C. 102.03(E) would, therefore, prohibit the commission member from accepting his 
share of the fees paid by clients for representation by members of his law firm before 
the planning corn mission. 

As a final point with regard to the planning commission member, R.C. 102.04(C), 
as set forth above, would prohibit the commission member from receiving compensation 
from his law firm or private clients for personally rendering any service in a case, 
proceeding, application, or other matter pending before any agency, department, board, 
or commission of the city, including of course, the planning commission. Division (D) of 
Section 102.04 provides an exception to the prohibition of Division (C), in cases where 
the matter is pending before an agency other than the planning commission. In order to 
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meet this exception, the statement described in Division (D) must be filed in accordance 
with the requirements of that Division. Furthermore, Divisions (D) and (II) of Section 
102.04 would require the planning commission member to disqualify himself for two years 
from participating as a commission member in any matter involving any official or 
employee of the city agency before which the matter was pending in which he rendered 
his personal services. See generally Advisory Opinion No. 89-010. Under no circum- 
stances, however, may he represent clients before the planning commission. 

Your question may also raise issues concerning the professional conduct of 
attorneys under the Code of Professional Responsibility. These issues are not within the 
jurisdiction of the Ethics Commission, but should be referred to the Board of Commis- 
sioners on Grievances and Discipline of the Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is rendered only with 
regard to questions arising under Chapter 102. and Sections 2921.42 and 2921.43 of the 
Revised Code. 

Therefore, it is the opinion of the Ethics Commission, and you are so advised, 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a member of a 
public body who is a partner or associate in a law firm from voting, discussing, partici- 
pating in deliberations, or otherwise using his official position, formally, or informally, 
with regard to matters pending before his public body on which a member of his law firm 
is representing a client; (2) Division (E) of Section 102.03 of the Revised Code prohibits a 
member of a public body who is a partner in a law firm from receiving a distributive 
share of fees paid by clients for legal services rendered by members of his law firm on 
matters pending before the public body; and (3) Division (C) of Section 102.04 of the 
Revised Code prohibits a member of a city commission from representing clients or 
rendering any other personal service in a case, proceeding, application, or other matter 
that is pending before the city commission. 

Ohio Ethics Commission 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 
8 EAST LONG STREET, SUITE 1200 

COLUMBUS. OHIO 43215-2940 

(614) 466-7090 

Advisory Opinion 
Number 90-008 
May 25, 1990 

Syllabus by the Commission: 

(1) 

(21 

(3) 

(4) 

(51 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member w.ho is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with ,regard to a matter pending 
before city council if an employee or partner of his law firm is 
representing a client on that specific matter pending before council. 

Division (D) of Section 102.03 of the Revised Code prohibits a city 
council member who is employed by a private law firm from voting, 
discussing, or otherwise using the authority or influence of his official 
position, formally or informally, with regard to a matter pending 
before city council on which an employee or partner of his law firm 
has provided consultation and advice to the party which is presenting 
the matter to council. 

Division (E) of Section 102.03 of, the Revised Code prohibits a city 
council member who is employed by a law firm from receiving a 
distributive share of client fees earned by members of his law firm 
for representing a client on matters pending.before city council or for 
providing consultation and advice to a party which is presenting a 
matter before counciL 

Division (D) of Section 102.03 of the Revised Code does not generally 
pr0hibit.a city council member from participating in a matter pending 
before city council which is brought by a party who is a client of the 
council member’s law firm but is not represented by the law firm on 
the matter before council, unless the relationship between the council 
member and client is such that the council member’s independence of 
judgment could be impaired. 

Division (D) of Section 102.03 of the Revised Code does not generally 
prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a 
client of the city council member’s law firm has a contingent interest, 
unless the law firm’s receipt of client fees is dependent upon council’s 
determination of the matter, or ‘unless the council member’s 
independence of judgment could otherwise be impaired. 

* * * 
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You asked whether the Ohio Ethics Law would prohibit you, as a city councilman, 
from participating as a member of council on certain matters, since you are also an 
employee of a private law practice. You have specifically asked if you may participate 
in a matter before council in which your law firm represents a party to the matter. 
Next, you have asked if you may participate in a matter brought before council by a 
party who has consulted with a member of your law firm, although the law firm does not 
actually represent the party. Third, you have asked if you may participate in a matter 
brought before council where a party to the matter is a client of your law firm, but the 
firm does not represent the client on the matter before council. Fourth, you asked if you 
are prohibited from participating in matters where your law firm represents a party to 
the transaction which lead to the matter, but does’not represent the party which brought 
the matter before council. Finally, in situations where you must abstain from voting on a 
specific matter, you have asked if you must also abstain ‘from voting to suspend the rules 
or on an emergency clause for the matter. 

By way of history, you have stated in your letter that although you are employed 
by a private law firm, you resigned as a partner on December 1, 1989, the day you took 
office as a council member. You no longer receive partnership profits and you have no 
role in partnership decisions. However, you do receive a salary, and you have the 
opportunity to receive a bonus for each year you are “pr,oductive.” Your productivity will 
be measured in terms of billable hours, clients relations, and contributions to firm 
management. 

Your first question concerns whether ‘you may participate in a matter before the 
city council where your firm represents a party to the matter before council, Divisions 
(D) and (E) of Section 102.03 of the Revised Code read: 

(D) No public official or employee shall use or authorize the use of the authority 
or influence of his office or employment to secure anything of value or the 
promise or offer of anything of value that is of such a character as to 
manifest a substantial and improper influence upon him with respect to his 
duties. 

(E) No public official or employee shall solicit or accept anything of value that 
is of such a character as to manifest a substantial and improper influence 
upon him with respect to his duties. 

The term “public official or employee” is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01 (B) and (C). A member of a city 
council is a “public official or empFeeT1 for purposes of R.C. 102.03. See Advisory 
Opinions No. 76-005, 79-008, and 89-008. The term “anything of value” isfined for 

‘. purposes of R.C. 102.03 to include money and every other thing of value. See R.C: ’ 
102.01 (G) and 1.03. Client fees generated by the practice of law fall within thexaning 
of “anything of value.” See Advisory Opinions No. 86-004, 89-015, and 89-016. 

You have explained that you are an employee of the firm and receive a salary, but 
that you are not entitled to a distributive share of the firm’s profits. In Advisory Opinion 
No. 89-016, the Ethics Commission discussed the relationship between a public ‘official 
who is an associate or employee of a law firm, and the law firm for which he works and 
found that: 

[tlhe relationship between [a public officialI and his employing law firm and 
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law partners or associates indicates that his objectivity or independence of 
judgment could be impaired in considering a matter in which his law firm 
and law partners or associates are interested, and that R.C. 102.03 (D) 
would prohibit [the public official from participating in matters in which 
his law firm is involved even though he does not personally receive a share 
of the client fees. 

See Advisory Opinions 86-004, 88-004, 88-005, and 89-015. 

R.C. 102.03 (D) would, therefore, prohibit you from voting, taking part in 
discussions or deliberations, .or otherwise participating, formally or informally, in the 
consideration of matters pending before the council if a member of your firm is 
representing a client on the specific matter before council, even though you do not 
personally receive a share of the client’s fees. See Advisory Opinion No. 89-O 16. 

You should note, in addition, that R.C. 102.04 (C) prohibits you, as a city 
councilman, from receiving compensation for representing an individual or rendering 
other services personally on any matter pending before any entity of the city. See R.C. 
102.04(C) (“no person who is elected or appointed to an office of . . . a . . . municipal 
corporation . . . shall receive or agree to receive directly or indirectly compensation 
other than from the agency with which he serves for any service rendered or to be 
rendered by him personally in any case, proceeding, application, or other matter which is 
before any agency, department, board, bureau, commission, or other instrumentality, 
excluding the courts, of the entity of whidh he is an officer . . .I’). See also Advisory 
Opinion No. 89-016. Further, R.C. 102.03(E) would prohibit a council member who is a 
partner or employee in a law firm from accepting a share of the client fees earned by 
members of his law firm for representing clients on matters before the city council. Id. - 

You have also asked whether you may participate in a matter pending before 
council where a member of your law firm has provided legal consultation and advice to 
the party bringing the matter before council, but the party is not being represented by 
your firm. You state that a member of your law firm provided specific advice to the 
legal counsel of a former city employee who had brought a lawsuit against the city which 
you serve. Even though your law firm is not directly representing the client, the 
consultation and advice of the member of your firm influenced the development of a 
settlement proposal before counciL 

The Ethics Commission has consistently held that Division (D) of Section 102.03 of 
the Revised Code prohibits a public official or employee from acting in any situation 
where the public official or employee would have an inherent conflict, of interest. such’ 
that his independence and objectivity of judgment could be impaired. See Advisory 
Opinions No. 84-009, 85-006, and 88-009. In previous advisory opinionfihe. Ethics 
Commission has held that R.C. 102,03(D) prohibits a public official from reviewing, in his 
official capacity, work that members of his law firm have prepared. See Advisory 
Opinion No. 89-O 16. See also Advisory Opinions No. 82-001, 83-001, and=004. If a 
public official were to-v= and act upon matters in which members of his law firm 
have earned client fees, then the official would be subject to an inherent conflict Of 
interest which could impair his objectivity and independence of judgment in carrying out 
his official decisions and responsibilities with respect to that matter. Accordingly, R.C. 
102.03(D) prohibits you from taking any action, formally or informally, with regard to a 
matter in which a member of your law firm has provided legal services. Division (E) Of 
Section 102.03 would prohibit you from receiving a distributive share of client fees 
earned by a member of your firm in a matter pending before council. 
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The next issue to be addressed is whether the Ohio Ethics Law prohibits you from 
participating in matters which arise before council where a party to the matter is a 
client of your firm, but your firm does not represent the party on the specific matter 
before council. Division (D) of R.C. 102.03 prohibits a public official or employee from 
using the authority or influence of his office to secure anything of value that is of such a 
character as to manifest a substantial and improper influence upon him with respect to 
his duties. As discussed above, the statute would prohibit you from participating as a 
council member in any decision affecting your law firm’s client if your law firm were 
representing the client on that matter, See Advisory Opinions No. 86-004 and 89-016. 
However, in this instance, your firm is no-epresenting the client before council. The 
central issue is, therefore, w.hether the firm’s relationship with a client, standing alone, 
is sufficient to trigger the prohibition of. R.C. 102.03(D), so as to prohibit you from 
participating in matters affecting the interests of the client in instances where the firm 
is not involved. 

The Ethics Commission has held that a public official is prohibited, by R.C. 
102.03(D), from taking any action regarding a matter if his action will result in a definite 
and partrcular pecuniary benefit or detriment to the public official or to the public 
official’s business associates. See Advisory Opinion No. 88-004. In order to determine if 
the Ethics Law would prohibityou from taking part in actions which would directly 
affect your law firm’s client on matters in which the law firm is not involved, it must 
first be determined if the clients of your law firm would be considered your business 
associates. Id. - 

In addressing this issue, it is helpful to examine R.C. 2921.42 (A)(l), which 
prohibits a public official from authorizing or using the authority or influence of his 
office to secure authorization of a public contract in which any of his business associates 
has an interest. The Ethics Commission has held, for purposes of R.C. 292 1.42(A)(l), that 
parties who act together to pursue a common business purpose, or who conduct a common 
business enterprise, are “business associates.” See Advisory Opinion No. 86-002. In 
considering whether the contractor client of a city official’s insurance agency was a 
“business associate” of the official, the Ethics Commission stated, in Advisory Opinion 
No. 86-002: 

Under the facts.presented, the contractor is a client or customer of 
the insurance agency. Thus, the transaction is one of the purchase and sale 
of insurance services, as opposed to a general business relationship or 
association to conduct a common business enterprise. While it may be 
argued that an insurance agency and its clients often have an established 
business relationship, it would be inaccurate to characterize that 
relationship as a business association, since they are not engaged in a 
common business enterprise. Therefore, Division (A)(l) of Section 2921.42 
of the Revised Code would not prohibit a city council member who is an 
officer and major shareholder of an insurance agency from authorizing, 
voting, or otherwise using the authority or infuence of his office to secure 
approval of a public contract with a firm that is a client or customer of the 
agnecy. However, it would create the appearance or impropriety because 
of their business relationship. (Emphasis added.) 

Applying this reasoning to the facts now presented, it appears that your firm’s clients 
would not be considered your business associates for purposes of R.C. 102.03(D). 

Mowever, the conclusion that your law firm’s clients are not considered to be your 
“business associates” does not end the inquiry as to whether you may participate in 
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matters affecting the clients’ interests. The standard used under R.C.102.03(D) to 
determine if a council member may properly participate in a matter involving another 
party is whether the relationship between the council member and the other party is such 
that the council member’s objectivity or independence of judgment could be impaired 
with regard to matters that affect the interests of that party. See Adsy Opinion No. 
88-004. Generally, the mere fact that a party is also a clientofan official’s law firm 
would not be sufficient to require the official to abstain from matters involving the 
client’s interests. There may be some circumstances, however, where R.C. 102.03(D) 
would prohibit a public official from acting on matters involving a client. The facts and 
circumstances of each case must be examined to determine if the nature of the 
relationship between the .public official and the client is such that his objectivity and 
independence of judgment could be impaired. See Advisory Opinion No. 88-004. For 
example, if the public official himself is currentlyrepresenting a client on other matters, 
he would be prohibited, by R.C. 102.03(D), from acting in his official capacity on any 
matter which could benefit the client. In addition, you should note that any action you 
take with respect to your law firm’s clients may create an appearance of impropriety 
because of the relationship between your law firm and its clients. 

You next asked if you may participate in matters brought before council on which 
the firm represents a party to the transaction which lead to the matter, but does not 
represent the party who brought the matter before council. You give as an example an 
instance in which the firm’s client is selling property to a third party. One of the 
conditions to the sale is that the land be rezoned. The third party has approached council 
to vote on the zoning change. Although the zoning request was brought by a third party, 
the firm’s client is interested in the zoning matter and is represented by the council 
member’s law firm on that zoning matter. See Advisory Opinions No. 86-004 and 89- 
016. 

The Ethics Commission has held that Division (D) of R.C. 102.03 prohibits a city 
council member from acting on a matter upon which a benefit to the private, pecuniary 
interests of the official is contingent, or upon which a benefit to the interests of certain 
parties such as the official% spouse or business associates is contingent. See Advisory 
Opinions No. 76-005, 79-003, 79-008, and 88-005. A change in the zoning of piece of 
property, when the change affects the value of the property or the landowner’s ability to 

‘sell the ,property, is a thing of value to the landowner for purposes of R.C. 102.03. See 
Advisory Opinion No. 79-008. In the example you posed, the zoning change is a condition 
to the sale of property by the client. Clearly, the zoning change, whether it is granted or 
denied, will have a direct impact upon the interests of your law firm’s client. However, 
as concluded above, a city council member is not generally prohibited from participating 
in a matter solely on the basis that the matter may affect the interests of his law firm’s 
client. Therefore, the prohibitions set forth in R.C. 102.03(D) would not prohibit YOU 

from. voting on a zoning or other matter upon which the pecuniary interests of your law 
firm’s client are contingent. Once again, however, you should be aware that voting on 
this matter could present an appearance of impropriety. 

As stated above, client fees to the law firm which employs you are within the 
definition of “anything of value,” and are of such character as to manifest a substantial 
and improper influence upon you. See Advisory Opinion No. 89-016. Therefore, if client 
fees to your law firm are depend= upon the zoning change or other matter pending 
before council, you would be prohibited by R.C. 102.03(D) from participating in the Vote 
which affects the interests of your law firm. For example, if your firm would represent 
its client on the sale of property which is dependent upon the zoning change, then you 
would be prohibited from participating as a council member on the question of the zoning 
change. 
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In your final question, you ask what kinds of actions you may take concerning 
matters on which you have a conflict of interest. If you are prohibited from 
participating in a specific matter by either R.C. 102.03(D) or R.C. 2921.42, you may not 
participate in that matter in any way. You would be prohibited from voting and 
deliberating, as well as participating in informal discussions and other communications, 
‘oral or written. Further, if the suspension of the rules or an emergency clause is relative 
to the matter on which you have a conflict of interest, you are prohibited from taking 
part in those actions. 

As a final matter, you should take note of the provisions of Division (B) of R.C. 
102.03, which reads: 9 . 

No present or former public official or employee shall disclose or use, 
without appropriate authorization, any information acquired by him in the 
course of his official duties which is confidential because of statutory 
provisions, or which has been clearly designated to him as confidential 
when such confidential designation is warranted because of the status of 
the proceedings or the circumstances under which the information was 
received and preserving its confidentiality is. necessary to the proper 
conduct of government business. 

Pursuant to this section, you are prohibited from disclosing confidential information 
which you acquired in your position as a city council member to your law firm or any 
other person, or from using such information, without appropriate authorization. See 
Advisory Opinion No. 89-006. This limitation is applicable during your public service, and 
after, and remains in effect as long as the information is confidential. Id. 

As a final note, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 2921.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised 
that: (1) Division (D) of Section 102.03 of the Revised Code prohibits a city council 
member who is employed by a private law firm from voting, discussing, or otherwise 
using the authority or influence of his official position, formally or informally, with 
regard to a matter pending before city council if an employee or partner of his law firm 
is representing a client on that specific matter pending before council; (2) Division (D) of 
Section 102.03 of the Revised Code prohibits a city council member who is employed by a 
private law firm from voting, discussing, or otherwise using the authority or influence of 
his official position, formally or informally, with regard to a matter pending before city 
council on which an employee or partner of his law firm has provided consultation and 
advice to the party which is presenting the matter to council; (3) Division (E) of Section 
102.03 of the Revised Code prohibits a city council member who is employed by a law 
firm from receiving a distributive share of client fees earned by members of his law firm 
for representing a client on matters pending before city council or for providing 
consultation and advice to a party which is presenting a matter before council; (4) 
Division (D) of Section 102.03 of the Revised Code does not generally prohibit a city 
council member from participating in a matter pending before the city council which is 
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brought by a party who is a client of the council member’s law firm but is not 
represented by the law firm on the matter before council, unless the relationship 
between the council member and client is such that the council member’s independence 
of judgment could be impaired; and (5) Division (D) of Section 102.03 of the Revised Code 
does not generally prohibit a city council member who is employed by a private law firm 
from participating in a matter pending before city council in which a client of the city 
council member’s law firm has a contingent interest, unless the law firm’s receipt of 
client fees is dependent upon council’s determination of the matter, or unless the council 
member’s independence of judgment could otherwise be impaired. 

David L. Warren, Chairman 
Ohio Ethics Commission 
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OHIO ETHICS COMMI_SSION 

THE ATLAS BUILDING 
8 EAST LONG STREET. SUITE 1200 

COLUMBUS.,OHIO 432152940 

(614) 466-7090 

Advisory Opinion 
Number 90-011 
August 16, 1990 

Syllabus by the Commission: 

Division (D) of Section 102.03 of the Revised Code does not prohibit a 
city council member from participating in a matter presented to 
council by a former client of his law firm or law partner, even though 
his law partner had previously represented the client before council 
on that matter, so long as there is no ongoing relationship between 
the party and his law firm or law partner, and no understanding that 
the attorney-client relationship will be resumed at some time in the 
future, and so long as the council member would not be required to 
review, approve, base his decision upon, or otherwise act upon legal 
work or services previously performed by his law firm or law partner. 

* * * 

You have asked whether the Ethics Law and related statutes would prohibit your 
law partner, who is a city council member, from participating in the .consideration of, 
and vote on, a request for a zoning variance presented by a party who was formerly 
represented by you before council on this request. 

You have stated, by way of history, that you are a partner in a law firm, and that 
you represented a client before city council on a variance request that was twice 
presented and subsequently rejected by council. Your partner in the law firm is a 
member of city council, and abstained from voting, discussing, or deliberating on the 
requested variances. You have asked whether your law partner would be prohibited from 
participating as a city council member on the issue of the variance if it is again 
presented to council, where you and your law firm have withdrawn from representing the 
client. You have clarified that you have referred the variance issue, as well as a related 
zoning issue, to another attorney, and that your firm has no matters remaining with 
respect to this client. 

Divisions (D) and (E) of Section 102.03 of the Revised Code read as follows: 

(D) No public official or employee shall use or authorize the use of the 
authority or influence of his office or employment to secure anything 
of value or the promise or offer of anything of value that is of such a 
character as to manifest a substantial and improper influence upon 
him with respect to his duties. 

(E) No public official or employee shall solicit or accept anything of 
value that is of such a character as to manifest a substantial and 
improper influence upon him with respect to his duties. 

The term “public official or employeel’ is defined to include any person who is elected or 
appointed to an office of a city. See R.C. 102.01(B) and (C). A member of a city council 
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is a “public official or employee” for purposes of R.C. 102.03. See Advisory Opinions No. 
79-008, 89-008, and 90-008. The term “anything of value” is desd for purposes of R.C. 
102.03 to include money and every other thing of value. See R.C. 102.01(G) and R.C. 
1.03. Client fees generated by the practice of law fall witmthe meaning of “anything 
of value.” See Advisory Opinions No. 86-004, 89-015, 89-016, and 90-008. 

In Advisory Opinion No. 89-016, the Ethics Commission held that a member of a 
public board or commission who is also a partner or associate in a private law firm is 
prohibited by R.C. 102.03(D) from voting, discussing, participating in deliberations, or 
otherwise using his official position, formally or informally, with regard to matters 
pending before his public body on which a member of his law firm is representing a 
client. This conclusion was reiterated in Advisory Opinion No. 90-008, in which the 
Commission held that R.C. 102.03(D) prohibits a city council member who is employed by 
a private law firm from participating in a matter pending before city council if an 
employee or partner of his law firm is representing a client on that matter pending 
before council. See also Advisory Opinion No. 86-004. The Commission also held in w- 
Advisory Opinions No. 89-016 and 90-008 that a city council member or other official 
serving on a public body is prohibited by Division (E) of Section 102.03 from receiving a 
distributive share of client fees earned by members of his law firm for representing a 
client on matters pending before council or his public body. 

In this instance, you had previously represented a client before city council, and 
your partner abstained as a member of city council from participating on that matter. 
You wish to know whether your partner would continue to be prohibited from 
participating in the client’s variance request if you and your law firm have withdrawn 
from representing the party before council. You have stated that a related matter 
involving the party has also been referred to another attorney and that the firm no longer 
represents the party with respect to any matter. 

The Ethics Commission has held that R.C. 102.03(D) prohibits a public official or 
employee from participating in any matter where the public official or employee would 
have an inherent conflict of interest such that his objectivity and independence of 
judgment with regard to his official decisions and responsibilities could be impaired. See 
Advisory Opinions No. 84-009, 85-006, 88-004, and 88-005. It is apparent that a coun 
member would have an inherent conflict of interest in participating in a matter where his 
law partner or a member of his law firm is representing a party before counciL See 
Advisory Opinions No. 89-016 and 90-008. The possibility that a council member would 
have a conflict of interest merely because a party appearing before council had formerly 
been a client of his law firm or law partner is, however, much more remote. See 
Advisory Opinions No. 88-005 and 88-009. Cf. Advisory Opinion No. 90-008 (Rx 
102.03(D) does not generally prohibit a citycouncil member from participating in a ’ 
matter pending before city council which is brought by a party who is a client of the 
council member’s law firm, but is not represented by the law firm on the matter pending 
before council). Therefore, the council member is not prohibited by R.C. 102.03(D) from 
participating in a matter presented to council by a former client of his law firm or law 
partner. 

The Ethics Commission has held, however, that a public official is prohibited by 
R.C. 102.03(D) from reviewing, in his official capacity, work prepared by members of his 
private firm. See Advisory Opinions No. 82-001, 83-001, 84-004, 88-009, 89-O 16, and 90- 
008. A citycouncil member’s objectivity and independence of judgment could be 
impaired if he were to review and act upon matters in which members of his law firm had 
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earned legal fees. See Advisory Opinion No. 90-008. Therefore, Division (D) of S,ection 
102.03 would prohibit a council member from. participating in a matter in which a 
member of his law firm has prepared documents, provided legal consultation or advice, or 
provided other legal services which he would be required to review and act upon in his 
official capacity. 

You have stated that, in this instance, you represented the client twice before 
council on a zoning variance. If the party were to bring the matter to council again, 
after you have withdrawn from representing that party, the council member would not 
necessarily be prohibited from participating in that issue merely because you previously 
represented the party before council on that same matter. However, the council member 
would be prohibited from participating in council!s determination of the party’s request 
for ci variance if he would be required to review, approve, base his decision upon, or 
otherwise act upon, legal work or services you previously performed as attorney for the 
party. 

It must also be noted that the Commission’s conclusion that your law partner is 
not prohibited by R.C. 102.03(D) from participating as a council member in matters 
affecting the interests of your former client are conditioned on the assumption that 
there is no on-going relationship between you or the law firm, and the client, and there is 
rto understanding that you or the firm will, at some time in the future, resume an 
attorney-client relationship with the party. 

As a final matter, you should be aware that your question may also raise issues 
concerning the professional conduct of attorneys under the Code of Professional 
Responsibility. These issues are not within the jurisdiction of the Ethics Commission, but 
should be referred to the Board of Commissioners on Grievances and Discipline of the 
Ohio Supreme Court. 

This advisory opinion is based on the facts presented, and is limited to questions 
arising under Chapter 102. and Sections 2921.42 and 292 1.43 of the Revised Code, and 
does not purport to interpret other laws or rules. 

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised, 
that, Division (D) of Section 102.03 of the Revised Code does not prohibit a city council 
member from participating in a matter presented to council by a former client of his law 
firm or law partner, even though his law partner had previously represented the client 
before council on that matter, so long as there is no ongoing relationship between the 
party and his law firm or law partner, and no understanding that the attorney-client 
relationship will be resumed at some time in the future, and so long as the council 
member would not be required to review, approve, base his decision upon, or otherwise 
act upon legal work or services previously performed by his law firm or law partner. 

Y-&- David L. Warren, Chairman 
Ohio Ethics Commission 
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From: Mladek, Jennifer [Jennifer.Mladek@lakewoodoh.net]
Sent: Wednesday, April 01, 2015 7:48 AM
To: Rawski, John
Subject: RE: Ethics Question

Thanks John.  As always, you have been very helpful!!
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 01, 2015 8:46 AM
To: Mladek, Jennifer
Subject: RE: Ethics Question

 
Jennifer:
 
I have attached an opinion that may be of interest.  
 
It involved the Barberton City Hospital and the city’s funding of the Barberton Community Foundation after
the Hospital was sold to a for-profit company.  
 
The original agreement that established the Hospital required that the mayor and president of council
serve on the Hospital’s board of directors “by virtue of their office.”   The terms of the mayor and council
president on the Hospital’s board coincided with the terms of their city offices.
 
In addition, the original agreement that established the Hospital provided that if the Hospital were sold, its
property would revert to the City. 
 
However, the City directed that the Foundation receive the proceeds from the sale of the Hospital’s
property.  There was a requirement in the establishment of the Foundation that the Mayor and President of
Council serve as ex officio members of the Foundation’s board.
 
Pages 6 through 8 of the opinion explain the conditions that are necessary for a public official to serve in
his or her “official capacity”  without violating the Ethics Laws.     The “official capacity” conditions sound
similar to the provisions that appear in the Lakewood Charter.
 
I didn’t copy your Law Director,  Kevin Butler – because his e-mail address did not appear on the e-mail I
received from you.   I though since you would be in the office today – you could pass it on to him.
 
I hope this information is helpful.  
 
Call me if you have any questions.
 
John
________________________________________________________________________________________________________________________________
  
This e-mail is not an advisory opinion and does not reach any conclusions as to the specific facts you described.  
  
An advisory opinion of the Commission is a written document based on a written request disclosing the relevant
facts.  
  
The Commission staff cannot provide verbal or written advisory opinions in response to questions that have been
posed on the telephone, in e-mails, or in Web site comments. 
  
The Commission staff also cannot issue an opinion to any person about past activities or about the activities of
another person.  
  
If you would like to request an advisory opinion on the specific matter you have described, you can do so by
sending a letter describing the situation, with an original signature, to:  
  
Paul Nick, Executive Director
Ohio Ethics Commission
William Green Building
30 West Spring Street, L-3
Columbus, Ohio  43215-2256
Telephone:   (614) 466-7090
Fax:   (614) 466-8368

 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, March 31, 2015 3:17 PM
To: Rawski, John
Subject: Ethics Question

 
John,
 
I have another ethical question that has arisen in Lakewood and I’m hoping that you can
help me find some opinions.  Recently the Lakewood Hospital Association signed a non-
binding letter of intent with the Cleveland Clinic to close Lakewood Hospital, maintain
certain services at the location including an emergency room and transfer certain real
property to the Cleveland Clinic in order to build an new family health care center at this
location.   Members of the public are questioning the ethics behind the Mayor and two
members of Council that serve as ex officio members of the Board of Trustees of
Lakewood Hospital Association voting in favor of entering into the letter of intent.    
 
Lakewood Hospital’s land and building are owned by the City of Lakewood and, since
1987, have been leased to the Lakewood Hospital Association by ordinance pursuant to
authority explicitly found in our charter.  The Lakewood Hospital Association (LHA) was
created as a nonprofit hospital agency for the operation of a  community hospital
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(Lakewood Hospital)  pursuant to ORC Chapter 104.  The Cleveland Clinic is the only
corporate member of LHA.  LHA is governed by a board of trustees.  The board’s
membership is detailed in the lease agreement, which states, “The Governing Board will
be composed of twenty-three members consisting of the Mayor of the City; two members
of the Council of the City … selected by Council [and others].”
 
Lakewood Charter provides for potential of a conflicts of interest in the following manner:
 
“The Mayor [and] members of Council … shall not, during their term of office, be
interested in the profits or emoluments of any contract with or job, work or service for the
City. … This Section shall not prohibit the Mayor [or] members of Council … from serving
as a member or an official in any other nonprofit corporation where their service is in the
capacity of representing the City.  … [W]here the Mayor [or] members of Council are
members or officials of a nonprofit corporation permitted by this Section, such persons
shall not be deemed to be interested in the profits or emoluments of any contract, job,
work or service for the City or other transaction because of any contract or other
transaction between the City and such … nonprofit corporation; and the Mayor, members
of Council and the directors of departments and other officials or employees of the City
may fully participate (a) in their respective official capacities in the deliberations by the
City or its agencies, and (b) in their capacity as members or officials of such … nonprofit
corporation, including the right to vote with respect to such contract, job, work, service or
other transaction.”  Charter Article 23 §3.
 
Thus, Lakewood’s mayor and two councilmembers, as ex-officio trustees of the LHA, serve
both the LHA and the citizens as they discuss and potentially vote on issues involving
healthcare in Lakewood and the future of city assets.  I believe our charter resolves any
conflict, but I’m wondering if you have any additional opinions that bear some
resemblance to this situation.
 
 
I have copied our Law Director,  Kevin Butler, on this request and would ask that you
copy him on any response.  I will be out of the office beginning Thursday afternoon this
week and Kevin having immediate access to any response would be helpful.
 
Thank you in advance,
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
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From: Rawski, John [John.Rawski@ethics.state.oh.us]
Sent: Wednesday, April 01, 2015 7:46 AM
To: Mladek, Jennifer
Subject: RE: Ethics Question
Attachment(s): "Godshall_CathyC_2-11-1997.pdf"

Jennifer:
 
I have attached an opinion that may be of interest.  
 
It involved the Barberton City Hospital and the city’s funding of the Barberton Community Foundation after
the Hospital was sold to a for-profit company.  
 
The original agreement that established the Hospital required that the mayor and president of council
serve on the Hospital’s board of directors “by virtue of their office.”   The terms of the mayor and council
president on the Hospital’s board coincided with the terms of their city offices.
 
In addition, the original agreement that established the Hospital provided that if the Hospital were sold, its
property would revert to the City. 
 
However, the City directed that the Foundation receive the proceeds from the sale of the Hospital’s
property.  There was a requirement in the establishment of the Foundation that the Mayor and President of
Council serve as ex officio members of the Foundation’s board.
 
Pages 6 through 8 of the opinion explain the conditions that are necessary for a public official to serve in
his or her “official capacity”  without violating the Ethics Laws.     The “official capacity” conditions sound
similar to the provisions that appear in the Lakewood Charter.
 
I didn’t copy your Law Director,  Kevin Butler – because his e-mail address did not appear on the e-mail I
received from you.   I though since you would be in the office today – you could pass it on to him.
 
I hope this information is helpful.  
 
Call me if you have any questions.
 
John
________________________________________________________________________________________________________________________________
  
This e-mail is not an advisory opinion and does not reach any conclusions as to the specific facts you described.  
  
An advisory opinion of the Commission is a written document based on a written request disclosing the relevant
facts.  
  
The Commission staff cannot provide verbal or written advisory opinions in response to questions that have been
posed on the telephone, in e-mails, or in Web site comments. 
  
The Commission staff also cannot issue an opinion to any person about past activities or about the activities of
another person.  
  
If you would like to request an advisory opinion on the specific matter you have described, you can do so by
sending a letter describing the situation, with an original signature, to:  
  
Paul Nick, Executive Director
Ohio Ethics Commission
William Green Building
30 West Spring Street, L-3
Columbus, Ohio  43215-2256
Telephone:   (614) 466-7090
Fax:   (614) 466-8368

 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Tuesday, March 31, 2015 3:17 PM
To: Rawski, John
Subject: Ethics Question

 
John,
 
I have another ethical question that has arisen in Lakewood and I’m hoping that you can
help me find some opinions.  Recently the Lakewood Hospital Association signed a non-
binding letter of intent with the Cleveland Clinic to close Lakewood Hospital, maintain
certain services at the location including an emergency room and transfer certain real
property to the Cleveland Clinic in order to build an new family health care center at this
location.   Members of the public are questioning the ethics behind the Mayor and two
members of Council that serve as ex officio members of the Board of Trustees of
Lakewood Hospital Association voting in favor of entering into the letter of intent.    
 
Lakewood Hospital’s land and building are owned by the City of Lakewood and, since
1987, have been leased to the Lakewood Hospital Association by ordinance pursuant to
authority explicitly found in our charter.  The Lakewood Hospital Association (LHA) was
created as a nonprofit hospital agency for the operation of a  community hospital
(Lakewood Hospital)  pursuant to ORC Chapter 104.  The Cleveland Clinic is the only
corporate member of LHA.  LHA is governed by a board of trustees.  The board’s
membership is detailed in the lease agreement, which states, “The Governing Board will
be composed of twenty-three members consisting of the Mayor of the City; two members
of the Council of the City … selected by Council [and others].”
 
Lakewood Charter provides for potential of a conflicts of interest in the following manner:
 
“The Mayor [and] members of Council … shall not, during their term of office, be
interested in the profits or emoluments of any contract with or job, work or service for the
City. … This Section shall not prohibit the Mayor [or] members of Council … from serving
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as a member or an official in any other nonprofit corporation where their service is in the
capacity of representing the City.  … [W]here the Mayor [or] members of Council are
members or officials of a nonprofit corporation permitted by this Section, such persons
shall not be deemed to be interested in the profits or emoluments of any contract, job,
work or service for the City or other transaction because of any contract or other
transaction between the City and such … nonprofit corporation; and the Mayor, members
of Council and the directors of departments and other officials or employees of the City
may fully participate (a) in their respective official capacities in the deliberations by the
City or its agencies, and (b) in their capacity as members or officials of such … nonprofit
corporation, including the right to vote with respect to such contract, job, work, service or
other transaction.”  Charter Article 23 §3.
 
Thus, Lakewood’s mayor and two councilmembers, as ex-officio trustees of the LHA, serve
both the LHA and the citizens as they discuss and potentially vote on issues involving
healthcare in Lakewood and the future of city assets.  I believe our charter resolves any
conflict, but I’m wondering if you have any additional opinions that bear some
resemblance to this situation.
 
 
I have copied our Law Director,  Kevin Butler, on this request and would ask that you
copy him on any response.  I will be out of the office beginning Thursday afternoon this
week and Kevin having immediate access to any response would be helpful.
 
Thank you in advance,
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Friday, May 01, 2015 8:56 AM
To: 'Christopher DeVito'
Subject: RE: Lakewood Citizens Taxpayers Demand to Block Closing of Lakewood Hospital by
the Cleveland Clinic Foundation
Attachment(s): "K. Butler to C. DeVito 05012015cover letter re Lakewood Hospital revised
litigation demand.pdf", "K. Butler to C. DeVito 05012015re Lakewood Hospital litigation
demand.pdf"

Chris, please find a follow-up letter to Wednesday’s letter attached, along with its
enclosure.
 
Best wishes,
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Wednesday, April 29, 2015 3:46 PM
To: 'Christopher DeVito'
Subject: RE: Lakewood Citizens Taxpayers Demand to Block Closing of Lakewood Hospital by the
Cleveland Clinic Foundation

 
Chris, please find the attachment to my letter attached.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Wednesday, April 29, 2015 3:41 PM
To: 'Christopher DeVito'
Subject: RE: Lakewood Citizens Taxpayers Demand to Block Closing of Lakewood Hospital by the
Cleveland Clinic Foundation

 
Mr. DeVito:
 
Please see my letter attached.
 
Best wishes,
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 
From: Christopher DeVito [mailto:chrismdevito@gmail.com] 
Sent: Tuesday, April 14, 2015 10:39 AM
To: kbutler@b-law.net; Summers, Mike; Madigan, Mary; Bullock, Tom; jbekeny@ccf.org; Anderson,
David; O'Leary, Sam; shawn.jurs@lakewoodoh.net; Marx, Cynthia; Nowlin, Ryan; Butler, Kevin
Subject: Lakewood Citizens Taxpayers Demand to Block Closing of Lakewood Hospital by the Cleveland
Clinic Foundation

 

Mr. Butler et. al.,
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Please review, consider, and properly respond to the attached taxpayers demand letter with a comnplaint to
determine and enforce the City of Lakewood's rights regarding Lakewood Hospital by May 1, 2015. 

Chris

-- 
Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito, Co., L.P.A.

623 West Saint Clair Avenue
Cleveland, Ohio 44113-1204
Work 216-687-1212 and Fax 216-621-2951
Email ChrisMDeVito@gmail.com
Web www.mmd-law.com

NOTICE: This E-mail (including attachments) is covered by the Electronic Communications Privacy Act,
18 U.S.C. 2510-2521, is confidential, and may be legally privileged.  If you are not the intended recipient,
you are hereby notified that any retention, dissemination, distribution or copying of this communication is
prohibited. Please reply to the sender that you have received the message in error, then delete it.  Thank
you.  CMD

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

Direct dial: (216) 529-6034 
kevin.butler@lakewoodoh.net 

 

 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
ASHLEY L. BELZER 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I have enclosed a revised version of my letter dated April 29, 2015, related to your April 14 

litigation demand.  The revised version of my letter merely corrects a typographical error in the 

final paragraph of the second page, as Wendy Summers serves on the LHF board, not the LHA 

board.  She has not served on the LHA board. 

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

 
 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
MANDY J. GWIRTZ 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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Christopher M. DeVito, Esq. 
May 1, 2015 
Page 2 
 
 
be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHF board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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Fred M. DeGrandis, Esquire 
September 3, 1986 
Page 2 

(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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Fred M. DeGrandis, Esquire 
September 3, 1986 
Page 3 

This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Wednesday, April 29, 2015 2:41 PM
To: 'Christopher DeVito'
Subject: RE: Lakewood Citizens Taxpayers Demand to Block Closing of Lakewood Hospital by
the Cleveland Clinic Foundation
Attachment(s): "K. Butler to C. DeVito 04292015re Lakewood Hospital litigation demand.pdf"

Mr. DeVito:
 
Please see my letter attached.
 
Best wishes,
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 
From: Christopher DeVito [mailto:chrismdevito@gmail.com] 
Sent: Tuesday, April 14, 2015 10:39 AM
To: kbutler@b-law.net; Summers, Mike; Madigan, Mary; Bullock, Tom; jbekeny@ccf.org; Anderson,
David; O'Leary, Sam; shawn.jurs@lakewoodoh.net; Marx, Cynthia; Nowlin, Ryan; Butler, Kevin
Subject: Lakewood Citizens Taxpayers Demand to Block Closing of Lakewood Hospital by the Cleveland
Clinic Foundation

 

Mr. Butler et. al.,

Please review, consider, and properly respond to the attached taxpayers demand letter with a comnplaint to
determine and enforce the City of Lakewood's rights regarding Lakewood Hospital by May 1, 2015. 

Chris

-- 
Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito, Co., L.P.A.

623 West Saint Clair Avenue
Cleveland, Ohio 44113-1204
Work 216-687-1212 and Fax 216-621-2951
Email ChrisMDeVito@gmail.com
Web www.mmd-law.com

NOTICE: This E-mail (including attachments) is covered by the Electronic Communications Privacy Act,
18 U.S.C. 2510-2521, is confidential, and may be legally privileged.  If you are not the intended recipient,
you are hereby notified that any retention, dissemination, distribution or copying of this communication is
prohibited. Please reply to the sender that you have received the message in error, then delete it.  Thank
you.  CMD

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

 
 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
MANDY J. GWIRTZ 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

April 29, 2015 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHA board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

Direct dial: (216) 529-6034 
kevin.butler@lakewoodoh.net 

 

 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
ASHLEY L. BELZER 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I have enclosed a revised version of my letter dated April 29, 2015, related to your April 14 

litigation demand.  The revised version of my letter merely corrects a typographical error in the 

final paragraph of the second page, as Wendy Summers serves on the LHF board, not the LHA 

board.  She has not served on the LHA board. 

 

Very truly yours,  

 

 

 

Kevin M. Butler 

 

LKWD-PRR292_000562

LKWD-PRR292_000562



 

 
LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

 
 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
MANDY J. GWIRTZ 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHF board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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From: Bullock, Tom [Tom.Bullock@lakewoodoh.net]
Sent: Tuesday, March 10, 2015 6:32 PM
To: A. Steven Dever
Subject: Re: Lakewood Hospital

Steve thanks for your message. I'd like to speak with you when there's a chance re: some of
these points you raise-- do you have time Wed or Thurs?
Thanks,
Tom

On Mar 10, 2015, at 12:01 PM, "A. Steven Dever" <astevendever@aol.com> wrote:

Hi Tom,
            It is my understanding that the Lakewood  Law Director is unsure as if there are any LHA records, minutes or
documents held by the Mayor or City Hall. This of course begs the question as to the Mayors effectiveness or
competence if he does not keep his own file as a Mayor and ex-officio LHA Board member. 
   I have concerns as to the perceived conflict of interest on the part of the Mayor obligating himself to support the
LHA agenda and his duties and responsibilities as Mayor of the city to enforce all contracts and agreements. I would
recommend that you draft a letter to the State Ethics Commission asking for a conflicts check. It may be prudent for
you to indicate to your colleagues on Council that you will abstain from voting on this matter until you get an answer
from the Ethics commission. The basic premise is that you cannot serve two masters. Their is a duality of interest
which are in conflict on the specific status of a legal contract between the City and the Hospital. You are on both
sides. In those instances you cannot reconcile the conflict and must always defer to your legal primary duty as an
elected Councilman.
    I also would be asking your LHA legal counsel if he has a professional conflict pursuant to the Code of Professional
Responsibility if he is serving as General Counsel for the CCF and the LHA.
      Please keep in mind that these are my personal observations and that I am not a Lakewood voter nor do I
represent any elected officials or Board members. My role is as an interested Lakewood Businessman and adviser to
the Save Lakewood Hospital Committee. Thanks for your efforts to work through these issues.

 
A. Steven Dever
A. Steven Dever Co., L.P.A. 
phone: (216)228-1166 | fax: (216)228.3484 | web
13363 Madison Avenue | Lakewood, OH

-----Original Message-----
From: Bullock, Tom <Tom.Bullock@lakewoodoh.net>
To: A. Steven Dever <astevendever@aol.com>
Sent: Wed, Mar 4, 2015 6:11 pm
Subject: RE: economic impact

Hi Steve, I could pick them up Thursday or Friday from you (are you in Ed
Graham's office on Madison)?

Or, if you'd like to mail me copies, I'm at 1508
Rosewood Avenue, Lakewood OH
44107.

Thanks,
Tom
_________________________
Tom Bullock
Lakewood City
Council at Large
(216) 337-1318
Sign up for Lakewood emergency notifications:
http://tinyurl.com/o2mmsr5
Report-a-problem free smart phone app:
tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/l4n7acj
How was our
service? tinyurl.com/kw2zj6v
________________________________________
From: A.
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Steven Dever [astevendever@aol.com]
Sent: Wednesday, March 04, 2015 3:34
PM
To: Bullock, Tom
Subject: Re: economic impact

Hi Tom,
           I will
be in my office in Lakewood later this afternoon. Do you want to pick up a copy
of the lease documents or should I mail them to you?

A. Steven Dever
A.
Steven Dever Co., L.P.A.
phone: (216)228-1166 | fax: (216)228.3484 |
web<http://www.astevendever.com/>
13363 Madison Avenue | Lakewood,
OH

-----Original Message-----
From: Bullock, Tom
<Tom.Bullock@lakewoodoh.net>
To: Jack Kleinhenz <jekleinhenz@prodigy.net>
Cc:
A. Steven Dever <astevendever@aol.com>
Sent: Wed, Mar 4, 2015 3:22 pm
Subject:
Re: economic impact

4:15 pm works, thank you. My cell is fine:
440-554-7203.

Sincerely,
Tom

On Mar 4, 2015, at 2:49 PM, "Jack Kleinhenz"
< jekleinhenz@prodigy.net<mailto:jekleinhenz@prodigy.net>> wrote:

Tom:   How
does 4:15 sound.  I want my colleague to join us on t the call?    What number
should we call?

Jack
From: "Bullock, Tom"
<Tom.Bullock@lakewoodoh.net<mailto:Tom.Bullock@lakewoodoh.net>>
To: A. Steven
Dever <astevendever@aol.com<mailto:astevendever@aol.com>>
Cc:
"jekleinhenz@prodigy.net<mailto:jekleinhenz@prodigy.net>"
<jekleinhenz@prodigy.net<mailto:jekleinhenz@prodigy.net>>
Sent: Wednesday,
March 4, 2015 11:37 AM
Subject: Re: economic impact

Thanks for the
introductions, Steve.

Jack, I'll be happy to give you a ring in a little bit.
Are you available midday or later today?

Thanks,
Tom

On Mar 4, 2015,
at 11:32 AM, "A. Steven Dever" <
astevendever@aol.com<mailto:astevendever@aol.com>> wrote:

Hi Tom,
          

LKWD-PRR292_000570

LKWD-PRR292_000570



I just spoke with Jack Kleinhenz who may be able to assist the City in getting a
accurate picture as to the economic impact of Lakewood Hospital closing. Jack
was very helpful to LEEDCo in calculating direct and indirect employment
opportunities related to the development of an offshore wind industry in
Northern Ohio. It may be helpful in your deliberations to get a clear
understanding as to the consequences of the hospital closing.
   I have copied
Jack on this email and hopefully you can both discuss this matter.
Thanks

A. Steven Dever
A. Steven Dever Co., L.P.A.
phone: (216)228-1166 |
fax: (216)228.3484 | web<http://www.astevendever.com/>
13363 Madison Avenue |
Lakewood, OH

This email is intended only for the use of the party to which it
is addressed and may contain information that is privileged, confidential, or
protected by law. If you are not the intended recipient you are hereby notified
that any dissemination, copying or distribution of this email or its contents is
strictly prohibited. If you have received this message in error, please notify
us immediately by replying to the message and deleting it from your
computer.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost, destroyed,
arrive late or incomplete, or contain viruses. Therefore, we do not accept
responsibility for any errors or omissions that are present in this email, or
any attachments, that have arisen as a result of e-mail
transmission.

________________________________
This email is intended
only for the use of the party to which it is addressed and may contain
information that is privileged, confidential, or protected by law. If you are
not the intended recipient you are hereby notified that any dissemination,
copying or distribution of this email or its contents is strictly prohibited. If
you have received this message in error, please notify us immediately by
replying to the message and deleting it from your computer.

Internet
communications are not assured to be secure or clear of inaccuracies as
information could be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contain viruses. Therefore, we do not accept responsibility for
any errors or omissions that are present in this email, or any attachments, that
have arisen as a result of e-mail transmission.

This email is intended only
for the use of the party to which it is addressed and may contain information
that is privileged, confidential, or protected by law.  If you are not the
intended recipient you are hereby notified that any dissemination, copying or
distribution of this email or its contents is strictly prohibited.  If you have
received this message in error, please notify us immediately by replying to the
message and deleting it from your computer.

Internet communications are not
assured to be secure or clear of inaccuracies as information could be
intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain
viruses. Therefore, we do not accept responsibility for any errors or omissions
that are present in this email, or any attachments, that have arisen as a result
of e-mail transmission.

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.
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Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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April24, 2015 

Paul M. Nick 

Executive Director 

Ohio Ethics Commission 

30 West Spring Street, L-3 

Columbus, Ohio 43215 

LAW DEPARTMENT 

OFFICE OF PROSECUTION 
12650 Detroit Avenue, Lakewood, Ohio 44107 

(216) 529-6030 1 Fax (216) 228-2514 

www.onelakewood.com 

law@lakewoodoh. net 

Direct dial : (216) 529-6034 

kevin. butler@lakewoodoh. net 

Re: Request for Advisory Opinion for City of Lakewood, Ohio 

Dear Mr. Nick: 

KEVIN M. BUTLER 

DIRECTOR OF LAW 

PAMELAL.ROESSNER 

CHIEF PROSECUTOR 

JENNIFER L. MLADEK 

CHIEF ASSISTANT 

LAW DIRECTOR 

MANDY J. GWIRTZ 
ASSISTANT PROSECUTOR/ 

ASSISITANT LAW DIRECTOR 

I represent the city of Lakewood, Ohio and seek guidance regarding the Ohio ethics lws 

applicable to their participation in the potential transformation of Lakewood Hospital into a 

family health care center. My questions concern the Ohio ethics laws addressing potential 

conflict of interest issues that may arise from the participation of the following individuals in the 

consideration and approval of this transition: (a) Lakewood public officials serving ex officio on 

the board of trustees of the Lakewood Hospital Association ("LHA"); (b) a city councilman who 

is a partner in a law firm representing the Lakewood Hospital Foundation, Inc. ("LHF") in 

unrelated matters and which has certain personnel sitting the boards of trustees for LHA and 

LHF; and (c) the mayor, Michael Summers, whose wife serves on the LHF's board of trustees. 

A. Questions Concerning the Service of the Mayor and Two City Council Members on 

. the Board of Lakewood Hospital Association's Board of Trustees. 

Recently the LHA signed a non-binding letter of intent with the Cleveland Clinic that 

contemplates the closing of Lakewood Hospital, the opening of a family health clinic, and certain 

other activities. We are examining any potential ethics concerns related to the mayor and two 

members of city council serving as ex officio members of the board of trustees of LHA and the 

role they may play in voting in favor of entering into any contract provisions with any entity 

seeking to purchase the hospital. 
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Ohio Ethics Commission 

April 24, 2015 

Page 2 of 4 

Lakewood Hospital's land and building are owned by the City of Lakewood and, since 1987, 

have been leased to the Lakewood Hospital Association by ordinance pursuant to authority 

explicitly found in our charter. LHA was created as a nonprofit hospital agency for the operation 

of a community hospital (Lakewood Hospital) pursuant to ORC Chapter 104. The Cleveland 

Clinic is the only corporate member of LHA. LHA is governed by a board of trustees. The 

board's membership is detailed in the lease agreement, which states, "The Governing Board will 

be composed of twenty-three members consisting of the Mayor of the City; two members of the 

Council of the City ... selected by Council [and others]." 

Lakewood Charter provides for potential of a conflicts of interest in the following manner: 

"The Mayor [and] members of Council ... shall not, during their term of office, be 

interested in the profits or emoluments of any contract with or job, work or 

service for the City .... This Section shall not prohibit the Mayor [or] members of 

Council . . . from serving as a member or an official in any other nonprofit 

corporation where their service is in the capacity of representing the City. . .. 

[W]here the Mayor [or] members of Council are members or officials of a 

nonprofit corporation permitted by this Section, such persons shall not be deemed 

to be interested in the profits or emoluments of any contract, job, work or service 

for the City or other transaction because of any contract or other transaction 

between the City and such ... nonprofit corporation; and the Mayor, members of 

Council and the directors of departments and other officials or employees of the 

City may fully participate (a) in their respective official capacities in the 

deliberations by the City or its agencies, and (b) in their capacity as members or 

officials of such ... nonprofit corporation, including the right to vote with respect 

to such contract, job, work, service or other transaction." 

Charter Article 23 §3. 

Thus, Lakewood' s mayor and two councilmembers, as ex-officio trustees of the LHA, serve both 

the LHA and the citizens as they discuss and potentially vote on issues involving healthcare in 

Lakewood and the future of city assets. I believe Lakewood's charter resolves any conflict, and 

the Commission previously provided official guidance in confirming that the Ohio Ethics Laws 

permitted Lakewood city officials to serve as ex-officio trustees of the board overseeing the 

hospital, 
1 

but I would like to confirm with the Commission that there is no conflict of interest 

involved in these circumstances that would violate Ohio's ethics laws. 

B. Questions Concerning the Representation of LHF by a Law Firm in which 

Councilman Nowlin is a Partner. 

Lakewood has a member of council, Ryan Nowlin, who is a partner in a law firm. The firm 

represents, on general matters, LHF, which is an Ohio non-profit corporation formed in 1956 for 

1 
See September 3, 1986 Ohio Ethics Commission Advisory Opinion issued to Mr. Fred DeGrandis, former Vice 

President and General Counsel of Lakewood Hospital. 
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the purpose of aiding in the growth and development of Lakewood Hospital and to meet the 

health and welfare needs of the community. The articles of incorporation of LHF specifically 

grant powers, in addition to those conferred by the state of Ohio, to the LHF to acquire by 

devise, gift, purchase or otherwise, and hold for investment or trust, sell, lease, mortgage or 

dispose of any money, business, real estate, stocks, or bonds. LHF is a non-profit that exists for 

purposes of fundraising and supporting the hospital. The same councilmember' s law firm 

employs an associate attorney who serves as an unpaid trustee on the board of LHF. 

Lakewood Hospital is leased by the city of Lakewood to the Lakewood Hospital Association, 

Inc. ("LHA"), a different Ohio non-profit entity, which in tum has agreed with the Cleveland 

Clinic to operate and control Lakewood Hospital. Mr. Nowlin has a partner in his law firm who 

serves as an unpaid trustee of LHA. 

Because the recently announced proposal to enter into a new agreement governing the closure 

and demolition of Lakewood Hospital and creation of a family health care clinic would involve 

many city assets, the proposal requires considerable input from and ultimately approval of 

Lakewood City Council. 

We are told the councilmember' s law firm does not represent LHF on any matter directly related 

to these announced plans and does not represent LHF in any matter that may potentially go 

before city council for vote and approval related to the negotiations between the Cleveland 

Clinic, the city, LHF and LHA. 

Here are the questions which have been raised: 

1. Can a member of council deliberate or vote on a matter involving a non-profit 

foundation, while he is a partner at a law firm which advises the foundation on items 

not directly related to the matter to be voted upon, and where the foundation has 

separate independent counsel advising it on the matter to be voted upon? 

2. Can a member of council deliberate or vote on a matter involving a non-profit entity, 

whose uncompensated board of trustees includes a law partner of the councilmember? 

3. Can a member of council deliberate or vote on a matter involving a non-profit 

foundation, whose uncompensated board of trustees includes an associate of the 

councilmember's law firm? 

C. Questions Concerning the Involvement of the Mayor in Light of His Wife's Service 

on the LHF Board of Trustees. 

Mayor Summers' wife, Wendy Summers, currently serves on the LHF board of trustees. Ms. 

Summers receives no compensation for her service on this board. Her service commenced 

before Mayor Summers was elected as mayor of Lakewood. We are informed that Ms. Summers 

does not have direct day-today involvement in the administration ofLHF, nor does she have 

control over the administration of any of its contracts. We would like the Commission's opinion 
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as to whether Ms. Summers' service on the LHF board of trustees creates a fiduciary interest on 

behalf of LHF than can be imputed to Mayor Summers and which would prevent his 

involvement in the consideration and approval of the transaction. 

Thank you for your assistance with these matters. 

Very truly yours, 

Kevin M. Butler 
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Wednesday, April 29, 2015 3:49 PM
To: Mladek, Jennifer
Subject: RE: Questions -- Lakewood Hospital Question

Please see below.  Very good questions.  Thanks.
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Mladek, Jennifer 
Sent: Wednesday, April 29, 2015 3:51 PM
To: Butler, Kevin
Subject: FW: Questions -- Lakewood Hospital Question

 
 
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 29, 2015 12:52 PM
To: Mladek, Jennifer
Subject: Questions -- Lakewood Hospital Question

 
Jennifer:
 
I’m going to have to bother you with a few questions regarding the Lakewood Hospital question.
 
I’m sorting out the facts in Mr. Butler’s request letter.
 
The mayor and two council members serve as ex-officio members of the LHA.   [Correct.]
 
A city council member, Ryan Nowlin, is a partner in a law firm that represents the foundation on
general matters. [Correct.] (I refer to the LHF as the foundation to avoid any confusion that may
result from misreading or mistyping).
 
The law firm does not represent the foundation on any matter that may potentially go before city
council for a decision regarding the closing of Lakewood Hospital.  [Correct.]

 
An associate attorney in the law firm serves as an unpaid trustee on the board of the foundation
 [Correct.]

 
A partner in the law firm serves as an unpaid trustee of the LHA.  [Correct.]
 
My question is:
 
Is the law partner in the law firm that serves as an unpaid trustee of the LHA one of the two
council members serve as ex-officio members of the LHA?  [No.  By way of background, the
two ex officio councilmembers serving on LHA are Mary Louise Madigan and Tom Bullock. 
The councilman whose law partner serves as an unpaid trustee of LHA is Ryan Nowlin.  The
name of Councilman Nowlin’s law partner serving on LHA is Joseph Gibbons (not an elected
official).]

LKWD-PRR292_000627

LKWD-PRR292_000627



 
Also, what happens to the foundation if the proposed terms in the letter of intent is approved?
  The letter that was sent to us in March from Marx and O’Leary says that it calls for the
dissolution of the foundation and the disposition of its assets.  [I am uncertain what happens to
the foundation if the terms in the letter of intent are approved.  The foundation was formed many
decades ago, when Lakewood Hospital was still city-run, as a means to support the hospital, so
without a hospital its future would be in question.  My understanding is that the foundation is
currently receiving advice on that question from its outside counsel (not the law firm in which
Councilman Nowlin is a partner).  However, I can say unequivocally, based on Councilman
Nowlin’s representations to me, that his law firm is not currently representing the foundation on
any matter that would touch on what happens in answer to that question.]
 
Mr. Butler’s letter does not make any reference to the fate of the foundation.    I don’t want to
mix any facts in Mr. Butler’s letter with the facts in the earlier letter.
 
I’d like to provide you with an opinion as soon as possible.
 
Thanks
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368

CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are
not the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

 
 
 

 
                             
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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From: Rawski, John [John.Rawski@ethics.state.oh.us]
Sent: Thursday, April 30, 2015 8:11 AM
To: Mladek, Jennifer
Subject: RE: Questions -- Lakewood Hospital Question

Thank you –

 

Do you have a copy of the letter that Marx and O’Leary sent to us dated March 27th?   If so, could you look at what they wrote

at the bottom of pages 2 and top of page 3.

 

My question is would the letter of intent call for the dissolution of LHA?
 
Is the Letter of Intent something that can be easily e-mailed?
 
John
 

From: Mladek, Jennifer [mailto:Jennifer.Mladek@lakewoodoh.net] 
Sent: Thursday, April 30, 2015 9:02 AM
To: Rawski, John
Subject: FW: Questions -- Lakewood Hospital Question

 
John,
 
Please see the responses below.
 
Jennifer L. Mladek
Chief Assistant Law Director
City of Lakewood
(216) 529-6036
jennifer.mladek@lakewoodoh.net
 

From: Rawski, John [mailto:John.Rawski@ethics.state.oh.us] 
Sent: Wednesday, April 29, 2015 12:52 PM
To: Mladek, Jennifer
Subject: Questions -- Lakewood Hospital Question

 
Jennifer:
 
I’m going to have to bother you with a few questions regarding the Lakewood Hospital question.
 
I’m sorting out the facts in Mr. Butler’s request letter.
 
The mayor and two council members serve as ex-officio members of the LHA.   [Correct.]
 
A city council member, Ryan Nowlin, is a partner in a law firm that represents the foundation on
general matters. [Correct.] (I refer to the LHF as the foundation to avoid any confusion that may
result from misreading or mistyping).
 
The law firm does not represent the foundation on any matter that may potentially go before city
council for a decision regarding the closing of Lakewood Hospital.  [Correct.]

 
An associate attorney in the law firm serves as an unpaid trustee on the board of the foundation
 [Correct.]

 
A partner in the law firm serves as an unpaid trustee of the LHA.  [Correct.]
 
My question is:
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Is the law partner in the law firm that serves as an unpaid trustee of the LHA one of the two
council members serve as ex-officio members of the LHA?  [No.  By way of background, the
two ex officio councilmembers serving on LHA are Mary Louise Madigan and Tom Bullock. 
The councilman whose law partner serves as an unpaid trustee of LHA is Ryan Nowlin.  The
name of Councilman Nowlin’s law partner serving on LHA is Joseph Gibbons (not an elected
official).]
 
Also, what happens to the foundation if the proposed terms in the letter of intent is approved?
  The letter that was sent to us in March from Marx and O’Leary says that it calls for the
dissolution of the foundation and the disposition of its assets.  [I am uncertain what happens to
the foundation if the terms in the letter of intent are approved.  The foundation was formed many
decades ago, when Lakewood Hospital was still city-run, as a means to support the hospital, so
without a hospital its future would be in question.  My understanding is that the foundation is
currently receiving advice on that question from its outside counsel (not the law firm in which
Councilman Nowlin is a partner).  However, I can say unequivocally, based on Councilman
Nowlin’s representations to me, that his law firm is not currently representing the foundation on
any matter that would touch on what happens in answer to that question.]
 
Mr. Butler’s letter does not make any reference to the fate of the foundation.    I don’t want to
mix any facts in Mr. Butler’s letter with the facts in the earlier letter.
 
I’d like to provide you with an opinion as soon as possible.
 
Thanks
 
John
Ohio Ethics Commission
William Green Building
30 West Spring Street, L3
Columbus, Ohio  43215
Telephone: (614) 466-7090
Fax: (614) 466-8368

CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain
confidential or privileged information pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are
not the intended recipient, please notify the sender by e-mail or telephone and immediately delete this message and any
attachments.  Thank you

 
 
 

 
                             
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.

 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is
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strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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From: Butler, Kevin [Kevin.Butler@lakewoodoh.net]
Sent: Monday, March 14, 2016 4:44 PM
To: 'Christopher DeVito'
CC: 'Steve Dever'
Subject: RE: Taxpayer Request for Legal Action to Preserve Lakewood Hospital
Attachment(s): "20160316 DeVito responding to 2nd tax payer action letter.pdf"

Mr. DeVito,
 
Please see attached my response to your letter dated Dec. 29.  The original will follow by
mail.
 
Best wishes,
 
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 

From: Butler, Kevin 
Sent: Friday, January 08, 2016 5:29 PM
To: 'Christopher DeVito'
Cc: Steve Dever; Summers, Mike; Bullock, Tom; jbekeny@ccf.org; Anderson, David; O'Leary, Sam; Marx,
Cynthia; Nowlin, Ryan; Nancy Krajcer; Litten, John; O'Malley, Daniel
Subject: RE: Taxpayer Request for Legal Action to Preserve Lakewood Hospital

 
Chris,
 
I received this letter when I returned from the holidays this week and am reviewing, but I
will not have a response for you by today.  I’ll respond to you as soon as is practicable
after discussing with all my clients.
 
Please enjoy your weekend.
 
Best wishes,
Kevin
 
Kevin M. Butler, Director of Law
City of Lakewood | Law Department
(216) 529-6034
kevin.butler@lakewoodoh.net

 
From: Christopher DeVito [mailto:chrismdevito@gmail.com] 
Sent: Tuesday, December 29, 2015 3:55 PM
To: Butler, Kevin
Cc: Steve Dever; Summers, Mike; Madigan, Mary; Bullock, Tom; jbekeny@ccf.org; Anderson, David;
O'Leary, Sam; shawn.jurs@lakewoodoh.net; Marx, Cynthia; Nowlin, Ryan; Nancy Krajcer
Subject: Fwd: Taxpayer Request for Legal Action to Preserve Lakewood Hospital

 
Mayor and Council, 
 
Pllease see email below and attached letter sent to the law director today.
 
Chris

 
---------- Forwarded message ----------
From: Nancy Krajcer <nancykrajcer@gmail.com>
Date: Tue, Dec 29, 2015 at 3:15 PM
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Subject: Taxpayer Request for Legal Action to Preserve Lakewood Hospital
To: "Kevin M. Butler" <kevin.butler@lakewoodoh.net>

Mr. Butler,

 

Attached please find correspondence from Mr. DeVito in the above matter.

 
Nancy Krajcer
nancykrajcer@gmail.com
Assistant to Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito Co., L.P.A.
623 West Saint Clair Avenue, Cleveland, OH 44113-1204
Phone 216-687-1212 / Fax 216-621-2951
www.mmd-law.com

 

 
--
Christopher M. DeVito, Esq.
Morganstern, MacAdams & DeVito, Co., L.P.A.

623 West Saint Clair Avenue
Cleveland, Ohio 44113-1204
Work 216-687-1212 and Fax 216-621-2951
Email ChrisMDeVito@gmail.com
Web www.mmd-law.com

NOTICE: This E-mail (including attachments) is covered by the Electronic
Communications Privacy Act, 18 U.S.C. 2510-2521, is confidential, and may be
legally privileged.  If you are not the intended recipient, you are hereby notified that
any retention, dissemination, distribution or copying of this communication is
prohibited. Please reply to the sender that you have received the message in error,
then delete it.  Thank you.  CMD
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March 14, 2016 

Page 2 

 

 

 

 

A copy of Judge Friedman’s journal entry is enclosed.  As you can see, any claims concerning 

the alleged illegal deliberations of City Council concerning Ordinance 49-15 would be barred by 

the doctrine of res judicata. 

 

The Master Agreement, Authorized by Ordinance 49-15, Terminated the Definitive 

Agreement, Significantly Amended the Lease, and Waived All Claims Among the Parties 

 

Ordinance 49-15 authorized the Mayor to execute the Master Agreement on December 21, 2015.  

You have been provided a copy of the Master Agreement and its exhibits.  Exhibit F to the 

Master Agreement terminates the Definitive Agreement as of December 21, 2015.  Specifically, 

Exhibit F provides that: 

 

The Definitive Agreement shall be, and is, hereby terminated and 

cancelled in its entirety effective as of the Effective Date 

[December 21, 2015] and the Clinic and LHA hereby forever 

release and discharge each other from all of their respective 

obligations and claims arising under, or in connection with the 

Definitive Agreement.  LHA and the Clinic specifically agree and 

acknowledge that, notwithstanding any language to the contrary in 

the Definitive Agreement, none of their respective obligations or 

claims, including those originally intended to survive the 

termination thereof, survive this termination of the Definitive 

Agreement. 

 

Master Agreement, Exhibit F, §1. 

 

Exhibit I to the Master Agreement substantially amends the Lease between the city and LHA.  In 

pertinent part, the amended termination date is no longer 2026, but will now likely be sometime 

in 2018 or, at the very latest, June 30, 2019. Master Agreement, Exhibit I, §3(b). In addition, the 

Required Services mandated by the Lease have been reduced to the provision of Emergency 

Room service. Master Agreement, Exhibit I, §14.  

 

Moreover, the Master Agreement contains a mutual waiver of all claims between the city, LHA, 

and CCF, which provides in relevant part as follows: 

 

The City, on its own behalf and on behalf of the Mayor, City 

Council, and its directors (each in their representative capacity 

only), and its successors and assigns (collectively, the “City 

Parties”), hereby forever waives, releases and discharges LHA and 

the Clinic and their respective Affiliates, members, officers, 

directors, trustees, employees, agents, attorneys, donors, successors 

and assigns (the “Hospital Parties”), from any and all known and 

unknown claims, demands, injuries, damages, actions, costs, 

expenses, attorneys’ fees, liability and suits in equity or law, 

known or unknown (collectively,  “Claims”) and hereby agrees to 
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Page 3 

 

 

 

 

not bring suit against the Hospital Parties for causes of action that 

arise out of or relate to the Original Lease, the Definitive 

Agreement, the operation and management of the Hospital prior to 

the Effective Date [December 21, 2015], or the Transition, 

including closing of the Hospital, the cessation of services or 

programs at the Hospital, and the potential demolition, abatement 

and/or redevelopment of the Hospital building. 

 

Master Agreement, §9.4(a). 

 

The Master Agreement provides the parties with all legal and equitable rights (including specific 

performance) in the event one of the parties defaults under the terms of the Master Agreement. 

 

The request that you compel the Mayor and Council to ensure the preservation and operation of 

Lakewood Hospital would also constitute an event of default under Section 9.5 of the Master 

Agreement, which requires that the parties to the Master Agreement “cooperate to effect an 

orderly and efficient closure of the Hospital and the transition of patient care.”  More 

specifically, the city (and the other parties to the Master Agreement) each agree that they will not 

“take any action that is intended to (i) delay, stop, reverse or otherwise impede any of the parties 

from taking the actions contemplated by the Transition[.]”  In addition, seeking to preserve the 

operation of Lakewood Hospital could jeopardize the amount of money made available to the 

new community health foundation.  

 

As you can clearly see based on the forgoing, the bases upon which your clients seek that I bring 

suit have been eliminated in that the Definitive Agreement has been terminated and is no longer 

effective; the Lease between the city and LHA has been substantially amended and only requires 

the provision of ER services and will terminate in 2018 or at the latest June 30, 2019; the city has 

waived all claims it may have had against LHA and CCF; and your proposed action would 

constitute an event of default under the Master Agreement.   

 

In a taxpayer action, the taxpayers stand in the shoes of the city.  As a result of the Master 

Agreement, the city itself, to the extent it ever did, no longer has standing to bring the claims 

which your clients desire and, as such, neither do your clients.   

 

There Has Been No Abuse of Corporate Power 

  

Your letter dated December 29, 2015 is replete with conclusory statements that Lakewood city 

officials have abused their corporate power with neither any legal nor factual support.  Your 

April 14, 2015 letter, the Graham Complaint, the Graham Amended Complaint, and every brief 

you have filed in the Graham matter suffers from the same problem.  You repeatedly use the 

phrase “abuse of corporate” power apparently in the vain hope that if you say it enough, albeit 

incorrectly and without any legal or factual support, the court and the public will start to believe 

your baseless allegations.  You should take the time to consider what constitutes an abuse of 

municipal power so that you stop making these frivolous allegations. 

 

LKWD-PRR292_000636

LKWD-PRR292_000636



March 14, 2016 

Page 4 

 

 

 

 

In Ohio, the abuse of corporate powers “‘includes the unlawful exercise of powers possessed by 

the corporation, as well as the assumption of power not conferred.’”  State ex rel. Fisher v. City 

of Cleveland, 109 Ohio St.3d 33, 2006-Ohio-1827, 845 N.E.2d 500, ¶19, quoting Porter v. 

Oberlin (1965), 1 Ohio St.2d 143, 146, 30 Ohio Op. 2d 491, 205 N.E.2d 363.  Not once in the 

many months since you first filed suit, have you ever articulated a single instance in which 

Lakewood officials unlawfully exercised powers possessed by the city or assumed powers not 

conferred upon the city.  

  

The Ohio Constitution gives municipalities broad “authority to exercise all powers of local self-

government and to adopt and enforce within their limits such local police, sanitary and other 

similar regulations, as are not in conflict with general laws.”  Art. XVIII, Sec. 3; see also 

Charter, Article I, § 1 (“The City shall have all power now or hereafter granted to municipalities 

by the Constitution and laws of the State.”)  The Ohio Revised Code further recognizes a 

municipality’s right to enter into and modify contracts.  See R.C. 731.05 (“All contracts requiring 

the authority of the legislative authority for their execution shall be entered into and conducted to 

performance by the board or officers having charge of the matters to which they relate.”); R.C. 

731.48 (“The legislative authority of a municipal corporation shall not enter into any contract 

which is not to go into full operation during the term for which all the members of such 

legislative authority are elected.”); State ex rel. Ritter v. The Cincinnati Reds, LLC, 150 Ohio 

App.3d 728, 2002-Ohio-7078, 782 N.E.2d 1225, ¶ 37 (1st Dist.), quoting Phelps v. Logan 

Natural Gas & Fuel Co. (1920), 101 Ohio St. 144, 148, 128 N.E. 58, 17 Ohio L. Rep. 483, 18 

Ohio L. Rep. 31 (recognizing municipality’s right to modify and abrogate contracts). 

 

Under the Ohio Constitution and Revised Code, “[t]he administration of the affairs of the city is 

by the law entrusted to the council and officers of the city, and the council in matters of this kind 

is invested with wide and extensive discretion.”  Kerlin Bros. Co. v. City of Toledo, 11 Ohio C.D. 

56, 76 (Ohio Cir. Ct. 1900).  “[S]o long as [the city council] keeps within its powers[,] its 

authority is supreme and not subject to the supervision or interference of the courts.”  Id.  Thus, 

“[t]here must be a clear abuse of corporate power upon the part of a legislative body to authorize 

a court to interfere,” id.  

 

At best, your clients have alleged their opposition to the city negotiating with the Clinic and 

LHA and entering into the Master Agreement, which terminated the Definitive Agreement, 

significantly amended the Lease, and waived all claims among the parties.  Your clients have not 

alleged any legal or factual support to establish an abuse of corporate municipal powers.  

Moreover, there simply has been no abuse of Lakewood’s corporate powers by any Lakewood 

official. 

 

Ordinance 49-15 Did Not Violate Open Bidding Requirements 

  

You also briefly state that Ordinance 49-15 “violates competitive and open bidding 

requirements.”  Your assertion misstates Lakewood’s codified law.   

 

Section 155.07 of Lakewood’s Codified Ordinances provides as follows: “Nothing contained in 

Sections 155.02 to 155.06 is intended to prevent Council, by ordinance, from establishing with 
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respect to particular real estate or interests therein, a different procedure for the sale or 

disposition of that real estate or interests therein.” 

 

City Council, in Ordinance 49-15, properly established a different procedure for the city-owned 

parcels which were sold to the Cleveland Clinic as part of the Master Agreement.  Ordinance 49-

15 provides in relevant part as follows: 

 

Section 3. All provisions of Chapter 155 of the Codified 

Ordinances with respect to the sale or lease of City-owned property 

are deemed to have been met or superseded by this ordinance 

inasmuch as that chapter may apply to the real property 

transactions contemplated under the terms of the Master 

Agreement. 

 

Section 4. To the extent this ordinance is inconsistent with any 

other ordinance or resolution previously adopted by Council with 

respect to the provision or operation of Lakewood Hospital, the 

purchase of property by the City or the sale or lease of property 

owned by the City, this ordinance is meant to and shall supersede 

such previously-adopted legislation. 

 

Clearly, Ordinance 49-15 did not violate any open-bid requirements to the extent they applied 

and City Council followed Lakewood’s codified ordnances concerning the same. 

 

There Is No Conflict Created by the Ex-Officio Members of LHA or Mayor Summers’ 

Wife’s Now-Ceased Participation on LHF’s Board 

 

You have again reiterated what you perceive to be a conflict with the Mayor and two City 

Council members serving as ex-officio members of the Lakewood Hospital Association.  The city 

sought and received advice from the Ohio Ethics Commission which opined that there was no 

conflict and that the ex-officio members of LHA could participate in decisions regarding the 

closing of Lakewood Hospital.  See the enclosed letter from the Ohio Ethics Commission dated 

May 1, 2015. 

 

You have also reiterated what you perceive to be a conflict arising from Mayor Summers’ wife 

serving on Lakewood Hospital Foundation’s Board of Trustees.  As you should know, Mayor 

Summers’ wife resigned from the Lakewood Hospital Foundation’s Board on May 1, 2015.  The 

city also sought and received advice from the Ohio Ethics Commission which opined that, to the 

extent there was a conflict with the Mayor’s wife’s service to LHF, that conflict was immediately 

removed upon her resignation and the Mayor could participate in negotiations concerning 

Lakewood Hospital.  See the enclosed letter from the Ohio Ethics Commission dated May 8, 

2015.  Moreover, as you should be aware, LHF is not a party to the Master Agreement and had 

the Mayor’s wife continued with her service on LHF’s board there likely would have been no 

real conflict. 
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You Do Not Represent All Residents and Taxpayers of the City of Lakewood 

 

You state that you represent “all residents and taxpayers of the City of Lakewood.”  As one such 

resident and taxpayer, I can most assuredly state that you do not represent me.  I believe the 

Mayor and all seven members of City Council would make the same assertion.  Moreover, in that 

this November’s election was primarily focused on Lakewood Hospital, I believe the same 

assertion would be made by the more than 57 percent of Lakewood’s electorate who voted for 

Mayor Summers and the more than 52 percent of Lakewood’s electorate who voted against the 

proposed charter amendment calling for an automatic referendum on any hospital legislation. 

 

City Council deliberated the best option for the future health care of the citizens of Lakewood for 

more than eleven months.  The public, including you and your clients, certainly were able to 

participate and weigh in on these deliberations, and the public did so.  Lakewood’s 

representatives heard from the public, deliberated in public, and unanimously arrived at what 

they think is the best option for the public.  I ask that your clients, who do not represent the 

majority of Lakewood citizens, to stop wasting the city’s resources by persisting in and bringing 

additional groundless lawsuits. 

 

Please do not hesitate to contact me if you have questions or need further explanation. 

 

Sincerely, 

 

 

 

Kevin M. Butler 
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By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHF board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO

MICHAEL J. SKINDELL 

Plaintiff

MARY LOUISE MADIGAN, ET AL. 

Defendant

Case No: CV-15-855961 

Judge: STUART A FRIEDMAN

JOURNAL ENTRY

89 DIS. W/PREJ - FINAL

CASE CALLED FOR HEARING ON DECEMBER 21, 2015. ALL COUNSEL OF RECORD AND PARTIES APPEARED. 

TESTIMONY WAS TAKEN AND EVIDENCE WAS PRESENTED.

THE COURT NOTES THAT, UNDER THE PRESSURE OF THE MOMENT, THE COURT INADVERTENTLY STATED 

INCORRECTLY THAT IT WAS CONSOLIDATING THE PRELIMINARY INJUNCTION HEARING WITH A HEARING ON A 

PERMANENT INJUNCTION. INSTEAD, THE COURT INTENDED TO GRANT DEFENDANTS' MOTION TO CONSOLIDATE 

THE PRELIMINARY INJUNCTION HEARING WITH A TRIAL ON THE MERITS PURSUANT TO CIVIL RULE 65(B)(2). 

DEFENDANTS' MOTION TO CONSOLIDATE IS GRANTED, OVER OBJECTIONS BY PLAINTIFF.

THE COURT MAKES THE FOLLOWING FINDINGS:

COUNT 1 TEMPORARY RESTRAINING ORDER

AS PLAINTIFF'S MOTION FOR A TEMPORARY RESTRAINING ORDER WAS PREVIOUSLY DENIED, COUNT 1 IS MOOT. 

COUNT 2 PRELIMINARY INJUNCTION

FOR THE REASONS NOTED AT THE CONCLUSION OF THE HEARING, PLAINTIFF'S MOTION FOR A PRELIMINARY 

INJUNCTION IS DENIED.

COUNT 3 DECLARATORY JUDGMENT

THE COURT FINDS THAT THE EXECUTIVE SESSIONS WERE NOT UNLAWFUL IN THAT THERE HAS BEEN NO 

EVIDENCE PRESENTED THAT ANY DELIBERATIONS OCCURRED OR ACTIONS TAKEN IN VIOLATION OF R.C. § 

121.22(A). FURTHER, ANY DELIBERATIONS THAT TOOK PLACE WERE EXPRESSLY PERMITTED IN THE LIGHT OF 

THE PENDING LAWSUIT CV-15-846212 BEFORE JUDGE JOHN P. O'DONNELL.

COUNT 4 DECLARATORY JUDGMENT

INASMUCH AS NO ACTION WAS TAKEN OR DECISION REACHED IN VIOLATION OF R.C. § 121.22(A), THE MASTER 

AGREEMENT WAS NOT PROCEDURALLY INVALID. THE COURT NOTES IN THIS REGARD THAT THE VALIDITY VEL 

NON OF THE MASTER AGREEMENT ON ITS MERITS IS THE SUBJECT IF THE ACTION PENDING BEFORE JUDGE 

O'DONNELL.

COUNT 5 PERMANENT INJUNCTION

HAVING FOUND THAT THERE IS NO EVIDENCE TO SUPPORT PLAINTIFF'S CLAIM THAT THE LAKEWOOD CITY 

COUNCIL FAILED TO COMPLY WITH THE OPEN MEETINGS ACT, THE PRAYER AS TO COUNT 5 FAILS TO STATE A 

COGNIZABLE CLAIM.

BASED UPON THE ABOVE FINDINGS, THE COURT FINDS THAT PLAINTIFF'S PRAYER FOR A CIVIL FORFEITURE, 

COSTS, REASONABLE ATTORNEY FEES, AND "ANY OTHER ADDITIONAL RELIEF" IS MOOT.

- 89
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CASE IS DISMISSED WITH PREJUDICE AT PLAINTIFF'S COSTS. FINAL.

COURT COST ASSESSED TO THE PLAINTIFF(S).

PURSUANT TO CIV.R. 58(B), THE CLERK OF COURTS IS DIRECTED TO SERVE THIS JUDGMENT IN A MANNER 

PRESCRIBED BY CIV.R. 5(B). THE CLERK MUST INDICATE ON THE DOCKET THE NAMES AND ADDRESSES OF ALL 

PARTIES, THE METHOD OF SERVICE, AND THE COSTS ASSOCIATED WITH THIS SERVICE.

Judge Signature 12/22/2015
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Merom Brachman, Chairman 
Michael A. Flack, Vice Chairman 
Bruce E. Bailey 

James C. Evans 

Elizabeth E. Tracy 

PaulM.Nick 

Executive Director 

Kevin M. Butler 

Director of Law 

City of Lakewood 

12650 Detroit Avenue 

Lakewood, Ohio 44107 

Dear Mr. Butler: 

May 1, 2015 

OIDO ETIDCS COMMISSION 

William Green Building 

30 West Spring Street, L3 

Columbus, Ohio 43215-2256 

Telephone: (614) 466-7090 

Fax: (614) 466-8368 

www.ethics.ohio.gov 

On April 27, 2015, the Ohio Ethics Commission received your letter requesting an 

advisory opinion. You asked whether several city officials are able to participate in matters 

affecting the closing of Lakewood Hospital and the opening of a family health care clinic. 

Key Facts 

In your letter and a subsequent e-mail you explained the facts pertaining to the 

institutions and individuals involved in the matter: 

The City, the Lakewood Hospital Association, and the Lakewood Hospital Foundation 

• The Lakewood Hospital Association (LHA) was created pursuant to R.C. Chapter 
140 as a nonprofit hospital agency for the purpose of operating a community hospital. 

• The City of Lakewood (city) owns Lakewood Hospital's land and building. Since 

1987, the city has leased the land and building to the LHA. 

• The city's lease agreement with the LHA establishes that LHA is govemed by a board 

of trustees with the mayor and two city council members serving as ex-officio 

members of the LHA board. 

• The Cleveland Clinic Foundation (Cleveland Clinic) is the only corporate member of 

theLHA. 

Promoting Ethics in Public Service for Ohio since 1974 
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• The Lakewood Hospital Foundation (foundation) is a nonprofit corporation that was 

fmmed in 1956 to aid the development of Lakewood Hospital. The foundation's 

atticles of incorporation grant it the ability to acquire, hold, and dispose of financial 

assets for the purpose of supporting the Lakewood Hospital. 

The Letter of Intent 

• The LHA has signed a non-binding letter of intent with the Cleveland Clinic that 

contemplates closing Lakewood Hospital and opening a family health care clinic. 

City council will make the final decision in the matter. 

• It is uncettain what will happen to the foundation if the terms in the letter of intent are 

approved. But because the Lakewood Hospital would no longer exist, its future 

would be in question. The foundation is currently receiving advice on that question 

from its outside counsel. 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law frrm that represents the 

foundation on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the LHA. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Questions and Brief Answers 

1. Can the mayor and the two city council members who serve as ex-officio members of the 

LHA patticipate in decisions regarding the closing of Lakewood Hospital and the 

opening of a family health care clinic? 
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Any city official serving as an ex-officio member of the LHA, in the absence of any other 

conflict under the Ethics Laws, is not prohibited from participating in decisions regarding 

the closing of Lakewood Hospital and the opening a family health care clinic. 

2. Can the council member who is a partner in the law firm participate in decisions 

regarding the closing of Lakewood Hospital if: (a) a patiner serves on the board of 

the LHA and (b) an associate attorney in the fitm serves on the board of the foundation? 

Because the council member's law patiner who serves on the board of the LHA has a 

fiduciaty interest in the public conh·act that would result in the city acquiring health care 

services for the benefit of its residents, the council member cannot pat1icipate in 

decisions regarding the closing of Lakewood Hospital and the opening of a family health 

care clinic. It is unnecessaty to examine the associate's connection with the foundation. 

3. Can the mayor pat1icipate in decisions regarding the closing of Lakewood Hospital if his 

wife serves on the board of the foundation? 

If the proposed agreement with the Cleveland Clinic would result in the dissolution or 

alteration of the foundation from its present form, the mayor carmot participate in 

decisions regarding the closing of Lakewood Hospital. 

The Mayor and Council Members Serving as ex-offlcio members of the LHA 

Commission Precedent-Official Capacity 

R.C. 102.08 provides that, if the facts and circumstances in a patticular situation are 
substantially similar to the facts and circumstances addressed in another Ohio Ethics Commission 

advisory opinion, the public official or employee in the newly occurring situation can rely on the 

other opinion.1 Enclosed with this opinion is formal Advisory Opinion No. 93-012 and an informal 

advisory opinion issued to Cathy C. Godshall that the Commission approved at its meeting on 

Febmary 11, 1997. The facts and circumstances that you have described regarding the mayor and 

council members serving as ex-officio members of the LHA are similar to the circumstances 

described in these opinions. This advisory opinion will note the key elements of these two opinions 

but their entire reasoning and conclusions are embodied in this opinion as if fully restated. 

The Ethics Connnission explained in Advisory Opinion No. 93-012 that an agreement 

between a city and a hospital that involved the city providing a payment to a hospital in exchange 

for a permanent interest in the hospital and its management, and sub-leasing property to the 

hospital was a public contract because the city was pmchasing or acquiring hospital services for 

the benefit of its residents. 

Advisoty Opinion No. 93-012 explained that the prohibition ofR.C. 2921.42(A)( 4) against 

a public official having an interest in a public contract with his or her own political subdivision 

does not apply whenever the official serves on the board of directors of a nonprofit corporation 
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that has entered into a public contract with his political subdivision in his "official capacity" as a 

representative of his political subdivision in order to represent its interests.
2 

The Ethics 

Commission set fmih four criteria which must be met in order for a public official to be deemed 

to serve in his official capacity: 

(1) The govemmental entity must create or be a pa1iicipant in the non-profit corporation; 

(2) Any public official or employee cormected with the jurisdiction . . . may be 

designated to serve on the non-profit corporation, but the elected legislative authority 

or the appointing governing body must formally designate the office or position to 

represent the govermnental entity; 

(3) The public official or employee must be formally instmcted to represent the 

govemmental entity and its interests; and 

( 4) There must be no other conflict of interest on the pmi of the designated 

representative. 

The Commission explained in Advismy Opinion No. 93-012 that because of the 

agreement between the city and a hospital that involved the city providing a payment to a hospital 

in exchange for a permanent interest in the hospital and its management, R.C. 2921.42 (A)(4) did 

not prohibit the mayor and president of council fi·om serving on the hospital's board of directors 

in their "official capacity" to represent the city's interest in the hospital and its management. 

Accordingly, a city official serving as an ex-officio member of the LHA, in the absence of 

any other conflict under the Ethics Laws, is not prohibited from pa1iicipating in decisions 

regarding the closing of Lakewood Hospital. 
3 

The Council Member and the Law Firm 

You have asked if a council member who is a partner in the law fi1m can participate in 

decisions regarding the closing of Lakewood Hospital and the opening a family health care clinic 

if an associate attorney in the firm serves on the bom·d of the foundation and a partner serves on 

the board of the LHA. You stated that the law firm represents the foundation on general matters 

but it is not advising the foundation regarding its future if Lakewood Hospital is closed or any 

other matter that may go before city council regarding the closing of Lakewood Hospital. 

The city council member is subject to R.C. 2921.42(A)(1),
4 

which prohibits a public 

official from authorizing or using his authority or influence to secure authorization of a public 

contract in which a business associate has a definite and direct financial or fiduciary interest. 
5 

A "public contract" is defined to include "[t]he purchase or acquisition, or a contract for 

the purchase or acquisition, of property or services by or for the use of . . . political 

subdivisions."
6 

The proposed agreement with the Cleveland Clinic that contemplates closing 
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Lakewood Hospital and opening a family health care clinic is a public contract because its 

fruition would result in the city acquiring health care services for the benefit of its residents. 

Partners and associates in a law firm are "business associates" for purposes of R.C. 

2921.42(A)(1).
7 An uncompensated board member of a nonprofit corporation has a fiduciary 

interest in its contracts.
8 

R.C. 2921.42(A)(1) does not prohibit business associates of a public 

official fi:om having an interest in contracts entered into by the political subdivision that the 

official serves. However, a public official is prohibited from discussing, deliberating, voting, or 

othetwise using the authority or influence of his public position, either formally or informally, to 

secure, renew, modifY, renegotiate, or otherwise authorize a public contract that would affect the 

interests of a nonprofit corporation in which his business associate serves as a board member. 

The Partmr Serving on the Board of the LHA 

The council member's law partner who serves on the board of the LHA has a definite and 

direct personal, pecuniary or fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. Accordingly, the council member 

cannot participate in decisions regarding the closing of Lakewood Hospital. 

The Associate Serving on the Board of the Foundation 

As explained above, the council member cannot patticipate in decisions regarding the 

closing of Lakewood Hospital. Therefore, it is unnecessary to examine how the associate's 

connection with the foundation affects your question. 

The Mayor and His Wife 

You have also asked if the mayor can patticipate in decisions regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic if his wife serves on the board 

of the foundation. A spouse is a "family member"
9 

for purposes ofR.C. 2921.42(A)(1). 

As you stated, the mayor serves as an ex-officio member of the LHA. The informal 

advisory opinion to Cathy C. Godshall explained that an official serving a non-profit 

organization in his official capacity would have a conflict of interest if the official, his family 

members, or a business associate has a definite and direct personal, pecunimy or fiduciary interest in 

the public contract. 

As you stated, it is uncettain what will happen to the foundation if the terms in the letter 

of intent m·e approved. If the proposed agreement with the Cleveland Clinic would result in the 

dissolution or alteration of the foundation from its present form, the mayor cannot participate in 

decisions regarding the closing of Lakewood Hospital. 
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This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or mles. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾｊ＠
John Rawski 

Staff Advisory Attorney 

Enclosures: Formal Advisory Opinion No. 93-012. 

Informal Advisory Opinion issued to Cathy C. Godshall (Febuaryll, 1997). 

Opinions referenced m this opinion are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See R.C. 102.08(B) (when the Ethics Commission renders a written formal or staff advisory opinion relating to 

a special set of circumstances under Chapter 102: "[T]he person to whom the opinion was directed or who 

was similarly situated may reasonably rely upon the opinion and shall be immune from criminal prosecutions, 

civil suits, or actions for removal fi"om his office or position of employment for a violation of Chapter 102. 

or section 2921.42 or 2921.43 of the Revised Code based on facts and circumstances covered by the opinion, 

if the opinion states there is no violation of Chapter 102. or section 2921.42 or 2921.43 of the Revised Code." 
2 See Ohio Ethics Commission Advis01y Opinions No. 82-004, 83-010, 84-001, and 96-005. See also 1991 Ohio 

Atty.Gen.Op. No. 91-007 (applying the official capacity analysis of the Ethics Commission). 
3 

You referred to a provision ofthe Lakewood City Chatter that addresses conflicts of interest. The Commission has 

no authority to interpret a city charter. As the city law director, you are the appropriate person to interpret city 

charter provisions. 
4 R.C. 2921.01(A). 
5 Adv. Op. No. 89-008 
6 R.C. 2921.42(I)(l)(a) 
7 

Adv. Op. No. 83-002 (a pmtner or an associate in a law firm is the "business associate" of the fum and its 

rartners). 
Adv. Op. Nos. 89-006, 89-011, and 91-001 

9 Adv. Op. No. 85-015. 
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Dear Mr. Butler: 

May 8, 2015 

OHIO ETHICS COMMISSION 

William Green Building 

30 West Spring Street, L3 

Columbus, Ohio 43215-2256 

Telephone: (614) 466-7090 

Fax: (614) 466-8368 

www.ethics.ohio.gov 

MAY 11 2015 

LAW DEi-'. ·.:·;-l-!'viLl\JT 

On May 4, 2015, the Ohio Ethics Commission received your letter requesting further 

advice from the Commission regarding the ability of a city council member and the mayor to 

participate in matters affecting the closing of Lakewood Hospital. Your additional questions 

arise from the answers that were provided in an advisory opinion that was sent to you on 

May 1, 2015. 

Key Facts 

This opinion incorporates the facts pertaining to the council member and the mayor that 

were explained in your first request letter and a subsequent e-mail: 

The Member of Council and the Law Firm 

• A city council member, Ryan Nowlin, is a partner in a law firm that represents the 

Lakewood Hospital Foundation (foundation) on general matters. 

• The law firm is not advising the foundation regarding its future if Lakewood Hospital 

is closed or any other matter that may go before city council regarding the closing of 

Lakewood Hospital and the opening of a family health care clinic. 

• A partner in the law firm, Joseph Gibbons, serves as an unpaid trustee on the board of 

the Lakewood Hospital Association. Mr. Gibbons is not an elected official. 

• An associate attorney in the law firm serves as an unpaid trustee on the board of the 

foundation. 

Promoting Ethics in Public Service for Ohio since 1974 
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The Mayor, His Wife, and the Foundation Board 

• The Mayor's wife serves as member of the foundation's board of trustees. 

Answers Provided in the First Opinion 

The advisory opinion that was sent to you on May 1, 2015 explained that: 

• The mayor, whose wife is member of the foundation's board of trustees, cannot 

participate in decisions regarding the closing of Lakewood Hospital if the proposed 

agreement with the Cleveland Clinic would result in the dissolution or alteration of 

the foundation from its present form. 

• The council member, whose law partner serves on the board of the LHA, cannot 

participate in decisions regarding the closing of Lakewood Hospital because his law 

partner has a fiduciary interest in the public contract that would result in the city 

acquiring health care services for the benefit of its residents. 

• Because it was determined that the council member could not participate, it was 

unnecessary to examine either the associate's position on the foundation's board 

or the foundation's connection with the law firm as a client on unrelated matters. 

Additional Questions and Brief Answers 

1. Can the mayor participate in decisions regarding the closing of Lakewood Hospital if 

his wife resigns from the foundation's board? 

As explained below, the mayor can participate in the decisions because the 

resignation of his wife from the foundation's board would, immediately upon her 

resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. 

2. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if: (a) his law partner resigns from the LHA's board; and (b) the associate 

attorney in his law firm resigns from the foundation's board? 

As explained below, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards 

would, immediately upon their resignations, negate any possibility of either of his 

business associates having a fiduciary interest in a public contract. 
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3. Can the council member participate in decisions regarding the closing of Lakewood 

Hospital if his law firm represents the foundation on general matters but is not 

advising it regarding its future if Lakewood Hospital is closed or any other matter that 

may go before city council regarding the closing of Lakewood Hospital? 

Because, as explained above, a provision of the public contract law would no longer 

prohibit the council member from participating in the matter, the foundation's 

connection with the law firm as a client becomes relevant. 

As explained below, under the facts that have been presented, the council member is 

not prohibited from participating in decisions that may affect the foundation's 

interests. 

Resignation to Avoid a Conflict 

In Advisory Opinion No. 92-004, the Ethics Commission explained that a public official 

who has a fiduciary interest in a public contract because of his or her service on the board of a 

nonprofit can avoid a conflict under the Ethics Law by resigning from the nonprofit's board. 

In such a situation, the official can continue to serve in his or her public position and participate 

in matters before his or her public agency that affect the interests of the nonprofit with which he or 

she formerly served. The Commission explained that the Ethics Law's post-employment 

prohibitions restrict public officials after they leave public office, but they do not impose a 

period of time after the official has ceased to have an interest in a nonprofit's contracts. 

However, there must be no understanding that the relationship will be resumed in the future.
1 

In the situation that you have described, the mayor and the council member do not have a 

personal interest in a public contract, but they cannot participate in decisions regarding the 

closing of Lakewood Hospital because of the fiduciary interests of a family member and business 

associates. However, as explained in Advisory Opinion No. 92-004, a conflict under the Ethics 

Law can be avoided by a person resigning from a fiduciary position. 

Therefore, the mayor can participate in the decisions regarding the closing of Lakewood 

Hospital because the resignation of his wife from the foundation's board would, immediately 

upon her resignation, negate any possibility of a family member having a fiduciary interest in a 

public contract. In addition, the council member can participate in the decisions because the 

resignation of his law partner and the associate attorney from their respective boards would, 

immediately upon their resignations, negate any possibility of either of his business associates 

having a fiduciary interest in a public contract. 

The Foundation's Connection with the Law Firm as a Client 

Because of the resignation of the council member's business associates, a provision of the 

public contract law would no longer prohibit him from participating in the decisions regarding 
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the closing of Lakewood Hospital and the foundation's connection with the law firm as a client 

would need to be addressed. 

In Advisory Opinion No. 90-008, the Ethics Commission explained that a city council 

member who was an attorney was prohibited from participating in a matter pending before council 

if his law firm was representing a client on that particular matter or where his law firm was paid to 

provide legal advice on that matter. The Commission explained that the council member was not 

prohibited from participating in a matter pending before council that affects a client provided that his 

law firm is not representing the client before council and has not provided legal services on the 

matter before council.
2 

You stated that the law firm is not advising the foundation regarding its future if 

Lakewood Hospital is closed or any other matter that may go before city council regarding the 

closing of Lakewood Hospital and the opening of a family health care clinic. Applying the 

conclusions in Advisory Opinion No. 90-008 to your situation, the council member is not prohibited 

from participating in the decisions regarding the closing of Lakewood Hospital even if such 

decisions may affect the foundation's interests. 
3 

This staff advisory opinion represents the views of the undersigned, based on the facts 

presented and the precedent of the Commission. It is limited to questions arising under Chapter 

102. and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other 

laws or rules. If you have any other questions or need additional information, please contact this 

office again. 

Sincerely, 

ｾｾﾷ＠
John Rawski 

Staff Advisory Attorney 

Opinions referenced 1n this op1n1on are available on the Commission's Web site: 

www.ethics.ohio.gov 

1 
See also Ohio Ethics Commission Advisory Opinion No. 90-011 (R.C. 102.03(D) does not generally prohibit a 

public official from participating in a matter presented to his agency by a former client of his law firm or law 

partner). 
2 

See also Adv. Op. No. 89-016. 
3 

See R.C. 102.08(B) (when the Ohio Ethics Commission renders an advisory opinion relating to a special set of 

circumstances, a person who is similarly situated may reasonably rely upon the opinion and shall be immune 

from criminal prosecutions, civil suits, or actions for removal from office or employment for a violation of 

the Ethics Laws if the opinion states there is no violation of the Ethics Laws). 
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From: Mary Louise [mlmadigan9@hotmail.com]
Sent: Wednesday, August 19, 2015 9:37 PM
To: Mary.Hagan@lakewoodoh.net
Subject: statement from Council President

Mary, 
I need your help crafting this:

Lakewood has the most illuminating, exciting, and educational public debates.  We
can argue about dogs, chickens, mosquitoes and flags but rarely does our public
conversation degenertate to the level Jim O'Brien drove it yesterday.  Frustration
over the hospital plan and the way it was rolled out is one thing but the intellectual
dishonestly he's pretending is journalism is inexcusable for our community.  We're
smarter than that.    

Councilwoman Marx and Councilman O'Leary worked with consultants to craft a
letter asking the Ohio Ethics Commission if Tom Bullock, Miek Summers and I were in
violations of ethics laws for our service on the Lakewood Hospital Association.   It was
misguided, but they did us a favor because it prompted a deep dive to make clear
the roles and responsibilites of each LHA member.   Law Director Butler's inquiries
promted the resignation of ______ and _______ which assured compliance with the
laws of hte state of Ohio and the expectation of Lakewood citizens.    This is a difficult
time and an exciting time; we need productive dialogue not mud slinging. 

I want this out but I thin it needs work. 
I am so disgusted.  Kevin and I talked.   Do you remember why they wanted to get
Bob out of the presidency?  ugh
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From: Kevin Butler [kbutler@b-law.net]
Sent: Tuesday, April 28, 2015 3:11 PM
To: Butler, Kevin
Subject: Taxpayer demand draft response
Attachment(s): "Response to litigation demand - v3.docx"

 
 
Kevin M. Butler
Law Offices of Kevin M. Butler
2401 Superior Viaduct
Cleveland, OH 44113
216.621.9610 phone
216.241.4400 fax
www.b-law.net

 
The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s)
listed above. Any review, use, disclosure, distribution or copying of this transmittal is prohibited except by or on behalf of the intended
recipient. If you have received this transmittal in error, please notify me immediately by reply email and destroy all copies of the
transmittal. Thank you.
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From: Summers, Mike [Mike.Summers@lakewoodoh.net]
Sent: Friday, May 01, 2015 12:25 PM
To: sarajane.tribble@ideastream.org
Subject: taxpayer law suit response
Attachment(s): "K. Butler to C. DeVito 05012015re Lakewood Hospital litigation demand.pdf"

Response to Devito  attached
 
Michael P Summers
Mayor, City of Lakewood, Ohio
216-529-6600
Mike.summers@lakewoodoh.net
 

This email is intended only for the use of the party to which it is addressed and may contain information that is privileged, confidential, or protected

by law. If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this email or its contents is

strictly prohibited. If you have received this message in error, please notify us immediately by replying to the message and deleting it from your

computer.

Internet communications are not assured to be secure or clear of inaccuracies as information could be intercepted, corrupted, lost, destroyed, arrive

late or incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any

attachments, that have arisen as a result of e-mail transmission.
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LAW DEPARTMENT 

OFFICE OF PROSECUTION 

12650 Detroit Avenue,  Lakewood, Ohio 44107 
(216) 529-6030  |  Fax  (216) 228-2514 

www.onelakewood.com 
law@lakewoodoh.net 

 

 
 

KEVIN M. BUTLER 
DIRECTOR OF LAW 

 
PAMELA L. ROESSNER 
CHIEF PROSECUTOR 

 
JENNIFER L. MLADEK 

CHIEF ASSISTANT  
LAW DIRECTOR 

 
MANDY J. GWIRTZ 

ASSISTANT PROSECUTOR/ 
ASSISITANT LAW DIRECTOR 

May 1, 2015 

 

 

 

By e-mail and regular mail 

 

Christopher M. DeVito, Esq. 

Morganstern, McAdams & DeVito Co., L.P.A. 

623 West St. Clair Ave. 

Cleveland, Ohio 44113 

chrismdevito@gmail.com 

 

 Re:  Litigation Demand 

 

Dear Mr. DeVito: 

 

I am writing to respond to your correspondence of April 14, 2015 in which you demand that I 

initiate litigation on behalf of the city of Lakewood to ensure the continued operation of 

Lakewood Hospital.  I have read this correspondence, and the inflammatory and accusatory 

language you use suggests you do not appreciate that the city is attempting to identify the best 

course of action for Lakewood’s residents and to determine what the future holds for Lakewood 

Hospital.  While you are anxious to involve the city of Lakewood in a lawsuit (which could cost 

hundreds of thousands or even millions of taxpayer dollars), you fail to identify any causes of 

action or specific factual support for the claims that could potentially support such litigation.  

This failure is significant, particularly in light of the current status of the city’s consideration of 

the proposal before it.  At this point in time, the city has done nothing more than enter into non-

binding discussions with the Lakewood Hospital Association and Cleveland Clinic to explore 

options for future health services benefiting Lakewood residents.  No one has drawn a line in the 

sand, and no one has suggested that litigation is imminent or even necessary.   

 

After careful review and analysis of your demand for litigation, I have determined that your 

correspondence is based on a number of misleading and conclusory allegations. Specifically, you 

identify a number of alleged conflicts of interest on the part of certain Lakewood public officials, 

and you fail to identify any causes of action or the alleged facts upon which those claims would 
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be based.  Because of these and other deficiencies, I respectfully decline to bring your proposed 

lawsuit at this time. I will address some of the concerns you raise below.  

 

A. No Conflicts of Interest Exist. 

 

Your letter contrives a number of purported conflicts of interest that stem from Mayor Summers’ 

and Councilmembers Mary Louise Madigan and Thomas Bullock’s service as ex-officio 

members of the Lakewood Hospital Association’s board of trustees.  As you may know, this 

arrangement is nothing new (it has been in place since 1986, when your client, Mr. Graham, 

himself served on city council), and these individuals serve on the LHA board to ensure that the 

city’s interests are represented and considered at LHA board meetings.  This long-standing 

relationship has been examined and sanctioned by the Ohio Ethics Commission. 

 

As historical background, Lakewood Hospital requested guidance from the OEC in 1986 as to 

whether conflict of interests existed under the Ohio ethics laws that would prevent the mayor and 

council members from serving as ex-officio members of the LHA board.  The OEC provided an 

advisory opinion to Lakewood Hospital, making it clear that such service was permitted.
1
   With 

this understanding, our elected officials have protected our residents’ best interests through their 

service on the LHA board.  Please review the decision; it should resolve any of your concerns 

about a prohibited conflict of interest arising from our Lakewood officials’ service on the board.  

 

Nor does the service of certain colleagues or family members of the Mayor and Councilman 

Ryan Nowlin as unpaid, volunteer trustees on the board of the LHA and Lakewood Hospital 

Foundation create any conflict of interest.  As you may know, Wendy Summers’ service on the 

LHF board predates Mayor Summers’ election as mayor of Lakewood.  Moreover, as stated 

above, she does not derive any compensation or personal gain from her service on the board.  

Similarly, the fact that Councilman Nowlin’s colleagues serve on the LHA board and on the 

board of LHF creates no conflict of interest.  Neither individual is paid for service on the boards, 

and Councilman Nowlin’s firm is not representing either LHA or LHF in connection with the 

future plan for Lakewood Hospital currently under consideration by Council. 

 

Finally, it bears repeating that City Council is merely reviewing and considering a non-binding 

proposal (which was not signed onto by the city) in relation to the future of Lakewood Hospital.  

Because there have been no official actions taken by our elected officers with respect to this 

proposal, your suggestion of a lawsuit to redress any action is entirely without merit. 

 

We have sought additional guidance from the OEC in these matters, and will await its analysis of 

these issues.  Regardless, it makes little sense to prepare a lawsuit based upon any issues 

stemming from the mayor’s and councilmembers’ obligatory service on the LHA board, Mrs. 

Summers’ unpaid, volunteer service on the LHF board or Councilman Nowlin’s colleagues’ 

unpaid, volunteer service on both the LHA and LHF boards.  

 

                                                            
1 I have enclosed a copy of the September 3, 1986 advisory opinion.  
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B. There is no Basis to Initiate Legal Action Preventing the City from Considering 

Options for the Future of Lakewood Hospital. 

 

The city is still trying to determine what the future holds for Lakewood Hospital.  Rather than 

file a lawsuit that has a questionable chance of success (at best), the city has chosen to work with 

the Cleveland Clinic and the LHA collaboratively to explore all potential options for Lakewood 

Hospital.  The Mayor and City Council are currently conducting due diligence on the option of 

replacing Lakewood Hospital with a comprehensive family health center administered by the 

Cleveland Clinic, along with the formation of a community wellness foundation that would be 

intended to serve the health and wellness of Lakewood’s residents for years to come.   

 

You have intonated that you were made to believe this proposal was already approved by the 

city, which comes as quite a surprise to me.  This letter should disabuse you of that notion.  It is 

not yet clear whether the proposal will be approved (a decision that will be made by the elected 

public officials of Lakewood through a deliberative legislative process), but we can certainly 

agree that a lawsuit such as the one you have suggested will radically alter the city’s current 

negotiating stance with the Cleveland Clinic and LHA and its ability to perform the due 

diligence it has recently undertaken.  I see no reason to intervene in this exercise of the 

democratic process, and I will not take any action that would prevent our officials from 

discharging their obligations as the elected stewards of our city.  

 

C. Conclusion. 

 

I see no good-faith basis for bringing an action seeking to enjoin Lakewood’s public officials 

from engaging in the legislative process, performing due diligence and participating in 

discussions of the best options for the providing health care options to the city’s residents.  

Should you decide to bring such an action, I would advise you that, pursuant to Ohio Revised 

Code § 733.61, you would need to actually prevail on your claims in order to even be considered 

for a discretionary award of attorneys’ fees.  Given the frivolous nature of the action 

contemplated, such an award seems highly unlikely. 

 

I have done my best to try to explain why I must decline your litigation demand.  I hope that my 

comments have persuaded you that the course of action you have proposed is founded on 

misconceptions and not suited for our current negotiating position.  Thank you for your 

correspondence.   

 

Very truly yours,  

 

 

 

Kevin M. Butler 
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OHIO ETHICS COMMISSION 

THE ATLAS BUILDING 

8 EAST LONG STREET. SUITE 210 

COLUMBUS, OHIO 43215 

(614) 466-7090 

September 3, 1986 

Fred M. DeGrandis, Esquire 
Vice President/General Cotmsel 
Lakewood Hospital 
14513 Detroit Avenue 
Lakewood, Ohio 441 07 

Dear Mr. DeGrandis: 

In your letter dated June 16, 1986, you asked whether the Ohio Ethics Law and 
related statutes would prohibit a city council and mayor from approving an ordinance 
authorizing the lease of a city hospital to a non-sectarian, non-profit charitable 
corporation, if the lease provides that the mayor, two members of city council selected 
by the council, and other city officials would serve on the hospital board of trustees. In 
addition, you asked whether such city officials would be prohibited from serving on the 
board of trustees following authorization. 

You stated, by way of history, that a city owns a hospital and operates it through 
a board of trustees consisting of the mayor, a city council member who chairs the 
hospital committee, the city health director, and fifteen other members appointed by the 
mayor. You stated further that a city charter amendment was sought by the city and 
approved by the voters in 1985, permitting the conversion of the hospital to a non-profit 
corporation. You indicated that the current board of trustees has presented to city 
council a proposed lease with a non-sectarian, non-profit charitable corporation governed 
by a board of trustees consisting of the mayor, two members of city council selected by 
council, three representatives of community organizations, the immediate past president 
of the hospital medical staff, and thirteen members of the current board of trustees. 
You indicated further that the proposed ordinance authorizing the lease specifically 
acknowledges the participation of the city, through the current board of trustees and city 
council, in the organization of the corporation. It also provides that the mayor, city 
cotmcil members, and current trustees are designated to serve on the board of trustees of 
the corporation and are instructed to represent the interests of the city until the 
expiration of their terms as city officials or employees. Finally, you stated that the 
board of trustees are precluded from receiving any compensation for their services, and 
that the lease is for the term of thirty years, renewable at the option of the corporation 
for an additional thirty years. You asked whether the Ohio Ethics Law and related 
statutes would prohibit the transaction. 

Division (A) of Section 2921.42 of the Revised Code provides the following, in 
pertinent part: 

(A) No public official shall knowingly do any of the following: 

(1) Authorize, or employ the authority or influence of his office to 
secure authorization of any public contract in which he, a member 
of his family, or any of his business associates has an interest; 
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(4) Have an interest in the profits or benefits of a public contract 
entered into by or for the use of the political subdivision or govern
mental agency or instrumentality with which he is connected. 

A city mayor or a member of city council is a "public official" as defined in Division (A) 
of Section 2921.42 of the Revised Code, since he is an elected officer of a political 
subdivision of the state (See: Ohio Ethics Commission Advisory Opinions No. 85- 002 and 
85-008). Similarly, a member of the board of trustees of a municipal hospital is a "public 
official," since he is appointed to an office of the city. A lease of a city hospital to a 
non-sectarian, non- profit charitable corporation is a "public contract," since it is a 
contract for the purchase or acquisition of the management and operation of the hospital 
by the corporation. Thus, a city official is prohibited from voting, authorizing, or 
otherwise using the authority or influence of his office to secure approval of a public 
contract with a non- profit corporation in which he serves as a board member. In 
addition, a city official is prohibited from serving as a board member of a non- profit 
corporation under contract with the city (See: Ohio Ethics Commission Advisory Opinion 
No. 81 - 008). 

However, these provisiOns do not apply under circumstances in which a govern- 11 

mental entity participates in or creates a non- profit corporation and designates public .. 
officials to serve on its governing body. In Advisory Opinions No. 83- 010 and 84-00 l 
(copies enclosed), the Commission held that a city official or employee is not prohibited 
from serving on the board of a non- profit corporation, provided that he is serving in his 
official capacity as designated by city council and that no other conflict of interest 
exists. Specifically, the Commission stated that the following criteria must be satisfied: 
(1) the governmental entity must create or be a participant in the non-profit corporation; 
(2) any public official or employee connected with the jurisdiction, including a council 
member, may be designated to serve on the board of the non-profit corporation, but the 
elected legislative authority or the appointed governing body must formally designate the 
office or position to represent the governmental entity; (3) the public official or 
employee must be formally instructed to represent the governmental entity and its 
interests; and (4) there must be no other conflict of interest on the part of the designated 
representative. For example, he must not use his official position to benefit himself 
personally (See: Division (D) of Section 102.03 of the Revised Code). • 

Under the facts presented, the voters have approved a city charter amendment 
permitting the conversion of the city hospital to a non-sectarian, non- profit charitable 
corporation, and the current board of trustees, city council, and mayor have participated 
in the creation of the corporation. Also, the ordinance designates the city · officials to 
serve on the board of trustees of the corporation and formally instructs them to serve 
the interests of the city. Finally, the organization prohibits compensation for board 
members, which helps to avoid a major, potential conflict of interest. Thus, the city is 
adhering to the criteria established in Advisory Opinions No. 83-01 0 and 84-001, and the 
city council and mayor would not be prohibited from authorizing the ordinance and 
organization as proposed. In addition, the city officials would not be prohibited from 
serving on the board of trustees of the hospital in their official capacities. 
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This opinion represents the views of the Commission at its meeting on September 
3, 1986. It is based on the facts presented and is limited to questions arising under 
Chapter 102. and Section 2921.42 of the Revised Code. If you have any questions, or 
wish to request a formal advisory opinion from the Commission, please contact me. 

Sincerely, 

James M. Long 
Assistant Executive Director 

JML:sm 

Enclosures 
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